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Kenneth Nova (“Petitioner”), a registered elector of the State of Colorado, 

through undersigned counsel, respectfully petitions this Court pursuant to C.R.S. § 

1-40-107(2), to review the actions of the Title Setting Board with respect to the 

title, ballot title, and submission clause set for Initiative 2019-2020 #168 (“State 

Out-of-School Learning Opportunities Program”).   

STATEMENT OF THE CASE 

A. Procedural History of Proposed Initiative 2019-2020 #168. 

Amber Drevon and Charles Dukes (hereafter “Proponents”) proposed 

Initiative 2019-2020 #168 (the “Proposed Initiative”).  Review and comment 

hearings were held before representatives of the Offices of Legislative Council and 

Legislative Legal Services.  Thereafter, the Proponents submitted final versions of 

the Proposed Initiative to the Secretary of State for purposes of submission to the 

Title Board, of which the Secretary or his designee is a member.    

A Title Board hearing was held on January 15, 2020, at which time titles 

were set for 2019-2020 #168.  On January 22, 2020, Petitioner Kenneth Nova filed 

a Motion for Rehearing, alleging that the titles set for #168 were misleading and 

omitted central features of the measure, and that the titles violated TABOR.  The 

rehearing was held on February 5, 2020, at which time the Title Board granted in 

part and denied in part the Motion for Rehearing.   
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B. Jurisdiction 

Petitioner is entitled to a review before the Colorado Supreme Court 

pursuant to C.R.S. § 1-40-107(2).  Petitioner timely filed the Motion for Rehearing 

with the Title Board.  See C.R.S. § 1-40-107(1).  Additionally, Petitioner timely 

filed this Petition for Review within five days from the date of the hearing on the 

Motion for Rehearing.  C.R.S. § 1-40-107(2).   

As required by C.R.S. § 1-40-107(2), attached to this Petition for Review are 

certified copies of: (1) the draft, amended, and final version of the initiative filed 

by the Proponents; (2) the original ballot title set for this measure; (3) the Motion 

for Rehearing filed by the Petitioner; and (4) the ruling on the Motion for 

Rehearing as reflected by the title and ballot title and submission clause set by the 

Board.  Petitioner believes that the Title Board erred in denying certain aspects of 

the Motion for Rehearing. The matter is properly before this Court. 

GROUNDS FOR APPEAL 

The titles set by the Title Board violate the legal requirements imposed on 

the Board because the titles are misleading and omit central features of the 

measure, and because the titles violate the mandatory language requirement of 

TABOR, Colo. Const. art. X, sec. 20(3)(c).  The following is an advisory list of 

issues to be addressed in Petitioner’s brief:  
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1. Whether the titles set for Initiative #168 are legally flawed because 

they are misleading and omit central features of the measure, including: 

a. The measure would create a new state agency to “oversee” the 

program. The titles’ reference to the new agency includes the 

statement that it will “ensure financial accountability and 

transparency”. This language is a catch phrase or slogan and must 

be deleted from the title. 

b. This measure is one of a number of similar measures filed by 

Proponents.  In light of an acknowledged drafting error, the 

measures use a term – “eligible contributions” – that is undefined 

and thus without any clear meaning.  Yet, the measure’s funding 

mechanism is so internally unclear and even meaningless as to be 

inherently confusing to voters. The measure’s inherent lack of 

meaning in this regard is not communicated by the title. 

2. Whether the titles violate the mandatory language requirement of 

TABOR.    

a. The TABOR amendment, Colo. Const. art. X, sec. 20(3)(c), 

requires specific language to be included in the title of any 

measure that would raise taxes. The insertion of the words “on 



5 
 

corporations” into that required language in the titles violates that 

requirement. Those words must be eliminated. 

b. The measure’s proposed tax increase would be “phased in,” a term 

of art used in TABOR. It eliminates the net operating loss 

deduction for future losses but would permit corporations to deduct 

net operating losses from years before the measure takes effect. 

Based on this provision, the amount of tax revenue generated by 

the measure will increase each year as deductible losses are used 

up. As a result, the use of only the expected first year’s tax 

increase in the titles is misleading and inconsistent with TABOR’s 

requirement that expected tax increase for the last year of the phase 

in must be included in the title. See Colo. Const. art. X, sec. 

20(3)(c). 

 

PRAYER FOR RELIEF 

Petitioner respectfully requests that, after consideration of the parties’ briefs, 

this Court determine that the titles are legally flawed, and direct the Title Board to 

correct the title to address the deficiencies outlined in Petitioner’s briefs. 
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Respectfully submitted this 12th day of February, 2020.   

             
      s/  Thomas M. Rogers III   
      Mark G. Grueskin, #14621 

Thomas M. Rogers III, #28809 
      RECHT KORNFELD, P.C. 
      1600 Stout Street, Suite 1400 
      Denver, CO 80202 
      Phone: 303-573-1900 
      Facsimile: 303-446-9400 
      Email: trey@rklawpc.com 
      ATTORNEYS FOR PETITIONER           
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