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 Timothy Tyler and Wendy Howell (jointly “Proponents” or “Respondents”), 

registered electors of the State of Colorado, through their undersigned counsel, 

respectfully submit this Opening Brief in support of the title, ballot title and 

submission clause that the Title Board set for Proposed Initiative 2019-2020 #283 

(“Initiative”). 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether the Title violates subsection 3(c) of article X, section 20 of 

the Colorado Constitution because it does not contain a TABOR-

compliant title? 

2. Whether the Title set by the Title Board for the measure is misleading 

because it states that the measure would “create[e] the division of 

family and medical leave insurance as an enterprise within the 

department of labor?” 

STATEMENT OF THE CASE 

This is an appeal from the Title Board’s setting of the Title for Initiative 

#283.  On February 18, 2020, Proponents filed the Initiative with the directors of 

the Legislative Council and the Office of Legislative Legal Services.  Pursuant to 

C.R.S. §1-40-105(2), the Offices of Legislative Council and Legislative Legal 
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Services conducted a review and comment hearing on the Initiative as required by 

C.R.S. §1-40-105(1) on March 3, 2020.  

Proponents filed the Initiative with the Secretary of State’s office on March 

6, 2020.  At the Title Board hearing on March 25, 2020, the Title Board found that 

the Initiative contained a single subject, as required pursuant to article V, section 

1(5.5) of the Colorado Constitution, and C.R.S. §1-40-106.5.  The Title Board set 

the Title for the Initiative.  

On April 1, 2020, Petitioner Kelly Brough filed a Motion for Rehearing.  On 

April 8, 2020, the Title Board denied the Motion for Rehearing in its entirety.  

Petitioner Kelly Brough filed a Petition for Review, pursuant to C.R.S. §1-40-

107(2) on April 15, 2020.   

STATEMENT OF FACTS 

Initiative #283 amends the Colorado Revised Statutes to create a paid family 

and medical leave insurance program for Colorado workers authorizing paid 

family and medical leave for a specified period of time for a covered employee 

who has a serious health condition, is caring for a new child or for a family 

member with a serious health condition, or has a need for leave related to a family 

member’s military deployment, or has a need for safe leave to address the effects 

of domestic violence or sexual assault.  Initiative §8-13.3-404.   
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The purposes and findings section of the Initiative includes a statement that 

“the creation of a statewide paid family and medical leave insurance enterprise is 

in the public interest and will promote the health, safety, and welfare of all 

Coloradans, while also encouraging an entrepreneurial atmosphere and economic 

growth.”  Initiative §8-13.3-402(6).   

To effectuate these purposes, the Initiative creates a statewide paid family 

and medical leave insurance enterprise within the Department of Labor and 

Employment to be known as the Division of Family and Medical Leave Insurance 

(“Division”), Initiative §8-13.3-408(1); and authorizes the Division to collect 

insurance premiums from employers and employees at rates reasonably calculated 

to defray the costs of providing the program's leave benefits to workers, Initiative 

§8-13.3-402(4)(a), 407; to issue revenue bonds, Initiative §8-13.3-408(2)(d); to 

expend revenues generated to pay family and medical leave benefits and associated 

administrative costs, Initiative §8-13.3-407(7); and to exercise other powers 

necessary to enforce and carry out the program’s purposes.  The Initiative creates 

the Family and Medical Leave Insurance Fund (“Fund”) into which the Division 

will deposit all premiums paid and bond revenue, and from which all family and 

medical leave benefits and administrative costs will be paid, Initiative §8-13.3-418.  

Money in the Fund must be continuously appropriated to the Division to carry out 
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the purposes of the Initiative and is not available for the general expenses of the 

state, Initiative §8-13.3-418(1). 

The Initiative states that it is an enterprise for purposes of section 20 of 

article X of the Colorado Constitution, as long as the Division retains authority to 

issue revenue bonds and receives less than ten percent of its total annual revenues 

in grants, as defined in section 24-77-102(7), from all Colorado state and local 

governments combined.  Initiative §8-13.3-408(2).  The Initiative also expressly 

provides that “[f]or so long as it constitutes an enterprise …, the Division is not 

subject to section 20 of article X of the Colorado Constitution.”  Initiative §8-13.3-

408(2).  

The Title set for the Initiative by the Title Board correctly and fairly 

expresses the true intent and meaning of the Initiative and will not mislead the 

public.  The Initiative establishes an enterprise that collects a fee, not a tax.  The 

Title follows the Initiative’s structure, using similar, and often identical, language. 

The Title set for Initiative #283 at the hearing on March 25, 2020 reads:  

Shall there be a change to the Colorado Revised Statutes concerning 
the creation of a paid family and medical leave program in Colorado, 
and, in connection therewith, authorizing paid family and medical 
leave for a covered employee who has a serious health condition, is 
caring for a new child or for a family member with a serious health 
condition, or has a need for leave related to a family member’s 
military deployment or for safe leave; establishing a maximum of 12 
weeks of family and medical leave, with an additional 4 weeks for 
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pregnancy or childbirth complications, with a cap on the weekly 
benefit amount; requiring job protection for and prohibiting retaliation 
against an employee who takes paid family and medical leave; 
allowing a local government to opt out of the program; permitting 
employees of such a local government and self-employed individuals 
to participate in the program; exempting employers who offer an 
approved private paid family and medical leave plan; to pay for the 
program, requiring a premium of 0.9% of each employee’s wages, up 
to a cap, through December 31, 2024, and as set thereafter, up to 1.2% 
of each employee’s wages, by the director of the division of family 
and medical leave insurance; authorizing an employer to deduct up to 
50% of the premium amount from an employee’s wages and requiring 
the employer to pay the remainder of the premium, with an exemption 
for employers with fewer than 10 employees; creating the division of 
family and medical leave insurance as an enterprise within the 
department of labor and employment to administer the program; and 
establishing an enforcement and appeals process for retaliation and 
denied claims?1 
 
 

SUMMARY OF ARGUMENT 
 

The Title Board properly exercised its broad discretion drafting the title for 

Initiative #283.   

 
1 Proponents earlier this year filed two other very similar measures that were 
challenged by the same Petitioner and reviewed by this Court: Proposed Initiatives 
2019-2020 #247 (Case No. 2020SA94) and #248 (Case No. 2020SA95).  This 
Court summarily affirmed the Title Board in both cases in orders issued on May 1, 
2020.  The legal issues in all three cases are identical, and, thus, the briefs are 
mostly identical except for some limited factual differences.  Initiative #283 is 
identical to Initiative #248 (Case No. 2020SA95), except that Initiative #283 adds 
a provision exempting employers with fewer than 10 employees from the 
requirement to pay the employer portion of the premium.  See Initiative §8-13.3-
407(5).  
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The Initiative establishes the Division of Family and Medical Leave 

Insurance (“Division”).  The Division is an enterprise under TABOR because it is 

a government-owned business authorized to issue its own revenue bonds and 

receiving under 10% of annual revenue in grants from all Colorado state and local 

governments combined.   

As an enterprise, the Division collects a fee, not a tax, and a title containing 

TABOR-compliant language pursuant to Colo. Const., art. X, §20(3)(c) is 

inappropriate.  The Title fairly and accurately sets forth the major features of the 

Initiative and is not misleading.  The use of the term enterprise in the Title is 

appropriate because the Initiative creates an enterprise as defined by Colorado law.    

The Title Board is only obligated to fairly summarize the central points of a 

proposed measure, and, need not refer to every nuance and feature of the proposed 

measure.  While a title must be fair, clear, accurate and complete, it is not required 

to set out every detail of an initiative.   

There is no basis to set aside the Title, and the decision of the Title Board 

should be affirmed. 
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ARGUMENT 
  
I. The Initiative Does Not Require a TABOR Title Because It Contains a 

Fee and Not a Tax. 

A. Standard of Review. 

When reviewing a challenge to the Title Board’s decision, this Court 

“employ[s] all legitimate presumptions in favor of the propriety of the Title 

Board’s action.”  Cordero v. Leahy (In re Initiative for 2013-2014 #90), 328 P.3d 

155, 158 (Colo. 2014).   The Court “will reverse the Title Board's decision only if a 

title is insufficient, unfair, or misleading.” Earnest v. Gorman (In re Initiative for 

2009-2010 #45), 234 P.3d 642, 648 (Colo. 2010); see also In re Title, Ballot Title 

& Submission Clause, & Summary for 1999-2000 No. 29, 972 P.2d 257, 266 (Colo. 

1999) (observing that this court will reverse a title only if it contains a "material 

omission, misstatement, or misrepresentation").  Respondents agree that Petitioner 

preserved this issue for appeal. 

B. The Initiative Creates an Enterprise and Is Not a District. 

The Initiative creates an enterprise and not a district and its revenue comes 

from collection of fees and not from imposition of taxes.   

TABOR’s requirement of prior voter approval for new taxes, and its 

associated special ballot title language, applies only to a “district.”  Colo. Const. 

art. X, § 20 (4)(a).  TABOR defines “district” as “the state or any local 
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government, excluding enterprises.”  Colo. Const. art. X, § 20 (2)(b).  TABOR 

defines "enterprise" as "a government-owned business authorized to issue its own 

revenue bonds and receiving under 10% of annual revenue in grants from all 

Colorado state and local governments combined.”  Colo. Const. art. X, § 20 (2)(d).  

The Initiative creates a government-owned business.  The Division of 

Family and Medical Leave Insurance (“Division”) is government-owned because it 

will be created within the Department of Labor and Employment – a principal 

department of state government.  The Division is a business because it will 

“pursue[] a benefit and generate[] revenue by collecting fees from service uses.”  

TABOR Found. v. Colo. Bridge Enter., 353 P.3d 896, 905 (Colo. App. 2014), cert 

denied, Tabor Foundation v. Aden, 2015 WL 3956128. 

At the rehearing, Petitioner argued that the Division cannot be considered a 

government-owned business because it does not qualify under the ordinary 

meaning and understanding of the term “business.”  To support this argument, 

Petitioner cited to Nicholl v. E-470 Pub. Highway Auth., 896 P.2d 859, 869 (Colo. 

1995).  Nicholl is distinguishable here.  In Nicholl, the proposed enterprise 

operated a limited access highway to which it gave access in exchange for the 

payment of a toll and user fees, but it also had the ability “to levy general taxes,” a 



9 

power “inconsistent with the characteristics of a business.”  Nicholl, 896 P.2d at 

868-69.   

Holding that the entity in Nicholl was a district and not an enterprise, this 

Court concluded that “the power to unilaterally impose taxes, with no direct 

relation to services provided, is inconsistent with the characteristics of a business 

as that term is commonly used … [n]or is it consistent with the definition of 

‘enterprise’ read as a whole.”  Id. at 869.    

Here, because the Division meets the definition of an enterprise and provides 

a government service for a fee, the Initiative creates an enterprise that satisfies 

Colorado law and the TABOR-compliant ballot title language pursuant to Colo. 

Const., art. X, §20(3)(c) is inappropriate. 

C. The Premium Is a Fee and Not a Tax. 

The primary purpose of a tax is to raise revenue for general governmental 

expenses. But, the primary purpose behind the Initiative’s Premium is not to raise 

revenue; the primary purpose of the Premium is to defray the costs of providing 

paid family and medical leave benefits and the costs of administering the program.  

Because the Premium is not a tax, TABOR's election requirements do not apply.  

See Colo. Union of Taxpayers Found. v. City of Aspen, 418 P.3d 506, 509 (Colo.  

2018); see also Bloom v. City of Fort Collins, 784 P.2d 304, 307 (Colo. 1989) (The 
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purpose of a tax is to "provide revenues in order to defray the general expenses of 

government as distinguished from the expense of a specific function or service."); 

Barber v. Ritter, 196 P.3d 238, 248 (Colo. 2008) ("Unlike a tax, a special fee is not 

designed to raise revenues to defray the general expenses of government, but rather 

is a charge imposed upon persons or property for the purpose of defraying the cost 

of a particular governmental service.") 

"To determine whether a government mandated financial imposition is a 'fee' 

or a 'tax,' the dispositive criteria is the primary or dominant purpose of such 

imposition at the time the enactment calling for its collection is passed." Barber, 

196 P.3d at 248. This inquiry requires examination of several factors.   

The first step is to review the language of the enabling statute.  If the 

language states that a primary purpose is to raise revenues for general 

governmental spending, it is a tax; but if it indicates that the primary purpose of the 

charge is to finance a particular service, then the charge is a fee. Id. at 249. 

The second step is to look to the primary or principal purpose for which the 

money is raised, not the manner in which it is ultimately spent. Id. (if the primary 

purpose for the charge is to raise revenues for general governmental spending, then 

the charge is a tax); see Bloom, 784 P.2d at 307-08. 
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The third step is to look to see if the primary purpose of the charge is to 

finance or defray the cost of services provided to those who must pay it. Barber, 

196 P.3d at 241, 249.  Any fee amount must be reasonably related to the overall 

cost of the service; however, mathematical exactitude is not required. Bloom, 784 

P.2d at 308.   

Notably, a proposed 2018 paid family and medical leave enterprise that 

planned to collect premiums and pay benefits in a manner similar to the Initiative, 

was found to be TABOR-compliant by the Colorado Office of Legislative Legal 

Services (“OLLS”).  During the 2018 Colorado legislative session, some 

legislators introduced House Bill 18-1001, titled “Concerning the Creation of a 

Family and Medical Leave Insurance Program.”2  House Bill 18-1001, which did 

not become law, contained many of the same provisions that are found in the 

Initiative, including creation of a new enterprise called the division of family and 

medical leave to be housed within the Colorado Department of Labor, authorized 

to collect premiums to defray the costs of the leave benefits and to pay out leave 

 
2 House Bill 18-1001 is archived on the Colorado General Assembly’s website at: 
https://leg.colorado.gov/sites/default/files/documents/2018A/bills/2018a_1001 
ren.pdf 
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benefits to eligible employees, and required to hold all generated revenues in a 

fund kept separate and apart from the Colorado general fund.3   

In February 2019, OLLS issued a Legal Opinion to answer the question 

whether the premiums collected by the division of family and medical leave in 

H.B. 18-1001 would have been a fee, and not a tax, that the division (as an 

enterprise) could have charged without triggering TABOR’s election requirements.  

See Exhibit A, February 26, 2019 Legal Opinion of Colorado Office of Legislative 

Legal Services, pp. 5-8.4  OLLS determined that H.B. 18-1001’s premium would 

have been a fee and not a tax and that the division of family and medical leave 

created by the legislation would have qualified for enterprise status under TABOR.  

Id.  

The Initiative’s similarities to House Bill 18-1001, along with an analysis of 

each of the three factors set forth above confirm that the Premium in the Initiative 

is a fee and not a tax. 

 
3 One difference between the Initiative and House Bill 18-1001 is that in Initiative 
#283, the premium is shared between the employee and the employer, while in the 
legislation, the premium was paid entirely by the employee.  This difference does 
not change the outcome that in both cases the premium is a fee and not a tax. 
 
4 Exhibit A is a certified copy of the OLLS memo from the Colorado Secretary of 
State.  The OLLS memo was submitted into the Title Board hearing record at the 
rehearing for Initiatives 247 and 248 on March 4, 2020 and at the rehearing for 
Initiative 283 on April 8, 2020. 
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1. The Language of the Initiative Supports a Fee Determination. 

The language of the Initiative is clear that it intends the Premium charge to 

be a fee, not a tax. The Initiative states that the Premium is not a tax but is instead a 

fee imposed by the new Division of Family and Medical Leave Insurance to defray 

the costs of the family and medical leave program, which provides services to 

those upon whom the fee is imposed, and at rates reasonably calculated based on 

the leave benefits that each person receives.  See Initiative §8-13.3-402(4)(a); §8-

13.3-407(7); §8-13.3-418(1); see also City of Aspen, 418 P.3d at 514 (“Because the 

stated purpose of the ordinance is to protect the health, safety, and welfare of 

citizens and visitors of Aspen, and because Aspen labeled the charge a fee, we 

conclude that the ordinance does not facially purport to levy a tax.”) 

2. The Primary Purpose of the Premiums Is to Pay Out and 
Administer Paid Family and Medical Leave Benefits. 

The primary purpose of the Premiums collected pursuant to the Initiative is 

to pay out and administer family and medical leave benefits to Colorado workers.  

The Division can only collect the Premiums to defray the costs to pay out and 

administer the paid family and medical leave benefits.  Initiative §8-13.3-407(7).  

The Division cannot use the Premiums for any other purpose.  Id.  Indeed, the 

measure specifies that money in the Fund shall be continuously appropriated to the 
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Division for the purposes set forth in the Initiative and no part of the Fund shall be 

used for any other purpose.  Initiative §8-13.3-418. 

Because all revenue raised by the Division, whether from collection of the 

Premium or from issuance of bonds, is kept in a separate treasury account - the 

Fund - to be used only for the Division’s authorized purpose; and because the 

revenue may only be used for the purposes outlined in the Initiative and not to 

defray the costs of general state expenses, the Premium is a fee, not a tax.   

3. The Primary Purpose of the Premium Is to Defray the Cost of 
Providing Family and Medical Leave Insurance to Those Who Pay the Premium. 

The third factor in answering the tax or fee question is whether the primary 

purpose of the charge is to finance or defray the cost of services provided to those 

who must pay it. See Barber, 196 P.3d at 241, 249. (A charge is a fee when the 

primary purpose is to "defray the costs of services provided to those charged" or to 

"finance a particular service utilized by those who must pay the charge"). 

The Initiative states that “employee and employer contributions are collected 

at rates reasonably calculated to provide the program's leave benefits and 

supporting administration.”  Initiative §8-13.3-402(4)(a).  Importantly, there is no 

requirement that there be a direct nexus between an individual's use of the service 

or benefit, and the permissibility of a user fee.  Indeed, this Court has made clear 

that even imposing a fee that generates revenues for street maintenance but not for 
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any specific property does not support a conclusion that the charge is a tax, and not 

a fee. See Bloom, 784 P.2d at 309.  This Court has also upheld a fee charged to 

persons who may not utilize the services at all. See id. at 310-11 (noting that the 

city could have elected to impose its transportation utility fee on all adult residents 

of the city, but instead imposed it on owners and occupants of developed lots that 

would benefit from the street maintenance program); see also Loup-Miller Constr. 

Co. v. City & Cnty. of Denver, 676 P.2d 1170, 1173-75 (Colo. 1984) (holding that 

a sewage facilities development fee assessed to defray potential future costs of 

increasing capacity for new sewer connections was a fee, not a tax, although no 

new sewer service was actually provided and the fee was a charge for the city's 

readiness to provide future service).   

A failure to provide a service to each individual or all individuals charged 

does not automatically render a charge a tax.  See Barber, 196 P.3d 248-50; City of 

Aspen, 418 P.3d at 514-15.  Essentially, so long as a charge is reasonably related to 

the overall cost of providing the service and is imposed on those who are 

reasonably likely to benefit from or use the service, the charge is a fee and not a 

tax.  Notably, a fee need not be voluntary to qualify as a fee rather than a tax. See 

Bloom, 784 P.2d at 310 (noting that the supreme court has "never held . . . that a 

service fee must be voluntary").   
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In contrast to the premium in House Bill 18-1001, which was to be entirely 

employee-paid, and to the premiums collected by another employment-centered 

enterprise, the Colorado unemployment insurance program whose premiums are 

entirely employer-paid, here, both employers and employees pay a portion of the 

Initiative’s Premium and both receive a value in return.  The employer and 

employee both benefit by sharing the cost of the Premium with each other; the 

employer has access to a family and medical leave insurance program that pools 

costs statewide and is more affordable than paying leave benefits to their 

employees directly out of pocket; the employer benefits from savings due to 

greater employee retention and improved productivity, loyalty, and morale from 

employees who appreciate the availability of the paid leave; and the employee has 

access to a paid family and medical leave benefit to protect them and provide 

financial security when the worker has a serious health condition, is caring for a 

new child or seriously ill family member, needs leave related to a family member’s 

military deployment, or needs to address the effects of domestic violence or sexual 

assault. 

As long as the Premium is reasonably related to the overall cost of providing 

the service and is imposed on those who are reasonably likely to benefit from or 
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use the service, the charge is a fee and not a tax.  See TABOR Found. v. Colo. 

Bridge Enter., 353 P.3d at 903. 

D. Enterprises Are Not Subject to the TABOR-Compliant Ballot 
Title Language.  

TABOR requires prior voter approval for tax increases and requires the 

ballot titles to begin: “SHALL (DISTRICT) TAXES BE INCREASED (first, or if 

phased in, final, full fiscal year dollar increase) ANNUALLY…?  Colo. Const., 

art. X §20(3)(c).  TABOR specifically exempts enterprises from such prior voter 

approval and the specified ballot title language.   Colo. Const., art. X §20(2)(d), 

(4).  Because the Title Board accurately determined that the Division is an 

enterprise, it also determined that the Initiative need not contain TABOR-

compliant ballot language in its Title.   See Bickel v. City of Boulder, 885 P.2d 215, 

234-235 (Colo. 1994). 

II. Use of the Term “Enterprise” in the Title Is Not Misleading. 

A. Standard of Review. 

The Title Board is required to set a title that "consist[s] of a brief statement 

accurately reflecting the central features of the proposed measure."  In re Initiative 

on "Trespass-Streams with Flowing Water," 910 P.2d 21, 24 (Colo. 1996).  Titles 

and submission clauses should “enable the electorate, whether familiar or 

unfamiliar with the subject matter of a particular proposal, to determine 
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intelligently whether to support or oppose such a proposal."  In re Initiative for 

2009-2010 # 24, 218 P.3d 350, 356 (Colo. 2009) (quoting In re Initiative on 

Parental Notification of Abortions for Minors, 794 P.2d 238, 242 (Colo. 1990)).  

When reviewing the Titles for clarity and accuracy, we only reverse the Title 

Board's decision if the Titles are "insufficient, unfair, or misleading." In re 

Initiative for 2009-2010 #45, 234 P.3d at 648.  Respondents agree that Petitioner 

preserved this issue for appeal. 

B. The Title Is Not Misleading. 

The Title is clear and does not mislead the voters.  “While titles must be fair, 

clear, accurate and complete, the Title Board is not required to set out every detail 

of an initiative.”  In re Initiative for 2013-2014 #90, 328 P.2d at 164. (citations 

omitted).  Here, the Title thoroughly but succinctly captures the key features of the 

measure, is not likely to mislead voters as to the Initiative’s purpose or effect, nor 

does the Title conceal some hidden intent.     

Petitioner claims that the title is misleading for much the same reasons she 

articulated in part I above.  She contends that the Division does not satisfy the 

definition of an enterprise under TABOR and so the Title’s inclusion of term 

“enterprise” is misleading.  Yet, as briefed above on pp. 7-12, the Division does 
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meet the definition of an enterprise; the Premium is a fee, not a tax; and the Title 

does not mislead with its inclusion of the term “enterprise.”  

The Court is not to “consider whether the Title Board set the best possible 

title; rather, [its] duty is to ensure that the title "fairly reflect[s] the proposed 

initiative so that petition signers and voters will not be misled into support for or 

against a proposition by reason of the words employed by the Board."  In re 

Initiative for 2007-2008 #62, 184 P.3d 52, 58 (Colo. 2008).  Only in a clear case 

should a title prepared by the Title Board be held invalid.  In re Title, Ballot Title 

& Submission Clause Pertaining to the Casino Gaming Initiative Adopted on April 

21, 1982, 649 P.2d 303, 306 (Colo. 1982).  This is not such a case. 

 
 

CONCLUSION 
 

 The Proponents respectfully request the Court to affirm the actions of the 

Title Board for Proposed Initiative 2019-2020 #283.   
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Respectfully submitted this 5th day of May 2020. 

 
TIERNEY LAWRENCE LLC 
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