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Petitioner Michelle Stanford, through the undersigned counsel, hereby

submits her Opening Brief:

STATEMENT OF ISSUES PRESENTED FOR REVIEW

Whether the title set by the Title Board for Proposed Ballot Initiative 2015-

16 #124 (“Initiative 124” or the “Initiative”) concerning allowing licensed

physicians to prescribe medication that may be used by a terminally-ill patient to

end his or her life by suicide fails to fairly reflect the true intent and meaning of the

Initiative.

STATEMENT OF THE CASE

Under Initiative 124, a patient that has been diagnosed with an illness, with a

prognosis of six months or less to live, may ask a licensed physician to prescribe

medication that the patient may use to end his or her life by suicide.1 The Initiative

also makes a number of additional changes to Colorado law: it mandates that the

patient’s death shall not be recorded as suicide on the patient’s death certificate; it

mandates that insurance contracts shall not be affected by the patient’s decision to

commit suicide; it contains provisions to shield a physician prescribing medication

1 On March 25, 2016, a substantially similar initiative, Initiative 145, was
submitted to the Office of Legislative Council for review and comment. The Title
Board set title for Initiative 145 on April 20, 2016. Petitioner moved for rehearing
and has appealed the actions of the Title Board in setting title for Initiative 145 in
Case No. 16SA151.
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to be used by the patient to end his or her life from criminal and civil liability and

administrative discipline, among others.

Importantly, the measure specifies that the medication prescribed by the

physician must be self-administered; in other words, it may not be administered by

anyone but the patient to cause the patient’s death. Accordingly, there can be no

dispute that the true intent and meaning of the Initiative is to provide a means to a

terminally-ill patient to end his or her life through suicide. Yet, nowhere in the title

are the words “assist” and “suicide” mentioned.

Further, the measure goes so far as mandating that the cause of death of the

patient in the official records, including the death certificate, be listed as the

underlying illness and not suicide. Mandating a misrepresentation in official legal

documents is a central feature of the Initiative which the voters are entitled to

know. However, the Title Board failed to include that material provision in the

title.

STATEMENT OF FACTS

On March 11, 2016, Proponents Harlan Hibbard and Julie Selsberg filed

proposed Initiative 2015-2016 #124 with the Office of Legislative Council. The

review and comment meeting was held under C.R.S. § 1-40-105(1) on March 25,

2016. Later that same day, Proponents submitted the Initiative to the Secretary of
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State for title setting.2 On April 6, 2016, the Title Board set the Initiative’s title. On

April 13, 2016, Petitioner timely filed a Motion for Rehearing on the basis that the

title failed to reflect the central features of the Initiative. The Title Board held a

rehearing on April 20, 2016 and denied the Petitioner’s motion except to the extent

that the Board amended the title.3

SUMMARY OF THE ARGUMENT

Titles should enable the voters to determine intelligently whether to support

or oppose a proposed ballot measure. The title for Initiative 124 fails to reflect its

intent—to legalize assisted suicide in Colorado—to allow the voters to make an

informed choice. It employs a euphemism to describe the purpose of the Initiative,

2 See Proposed Initiative 2015-16 #124, attached as Exhibit A.
3 See Ballot Title and Submission Clause for #124, attached as Exhibit B:

Shall there be a change to the Colorado Revised Statutes to permit any
mentally capable adult Colorado resident who has a medical prognosis of
death by terminal illness within six months to receive a prescription from a
licensed physician for medication that can be self-administered to bring
about death; and in connection therewith, requiring two licensed physicians
to confirm the medical prognosis, that the terminally-ill patient has
received information about other care and treatment options, and that the
patient is making a voluntary and informed decision in requesting the
medication; requiring evaluation by a licensed mental health professional if
either physician believes the patient may not be mentally capable, granting
immunity from civil and criminal liability and professional discipline to
any person who in good faith assists in providing access to or is present
when a patient self-administers the medication; and establishing criminal
penalties for persons who knowingly violate statutes relating to the request
for the medication?
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masking its true meaning: the Initiative provides procedures for permitting a

physician to prescribe medication to a terminally-ill patient to end his or her life by

suicide. The title must be revised to reflect that the measure changes current

Colorado law that prohibits aiding or assisting suicide.

Further, the measure mandates that the cause of death in the official public

records be noted as the terminal illness and not suicide. Requiring

misrepresentation in official records is a radical change in the law that is a central

feature of the Initiative which should be reflected in the title.

STANDARD OF REVIEW AND PRESERVATION

In reviewing the actions of the Title Board, the Court must ensure that the

title fairly reflects the proposed initiative “so that petition signers and voters will

not be misled into support for or against a proposition by reason of the words

employed by the board.” Matter of Title, Ballot Title & Submission Clause, &

Summary for 1997-98 No. 62, 961 P.2d 1077, 1082 (Colo. 1998). While the Title

Board is vested with considerable discretion in setting the title, the Court will

reverse the Board’s decision if a title is insufficient, unfair, or misleading. See

Matter of Title, Ballot Title & Submission Clause for 2015-2016 #73, 2016 CO 24,

¶ 8. The Petitioner’s challenge was raised below in her Motion for Rehearing.4

4 See Exhibit C.
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ARGUMENT

I. The title of the Initiative fails to properly identify the true intent and
meaning of the Initiative: to establish procedures for terminally-ill
patients to be able to end their lives by suicide.

Under Colorado law, it is illegal to aid another in committing suicide. See

C.R.S. § 18-3-104(1)(b) (providing that a “person commits the crime of

manslaughter if: . . . (b) [s]uch person intentionally causes or aids another person

to commit suicide.”) (emphasis added). Initiative 124 proposes a change to that

law by creating procedures through which a physician may legally prescribe

medication to a terminally-ill patient who may use it to commit suicide. See Ex. A,

proposed § 25-48-103. The measure emphasizes that the medication to cause one’s

own death must be self-administered by the patient, which, by definition, means

suicide. See People v. Gordon, 32 P.3d 575, 578-79 (Colo. App. 2001) (“Suicide

is, by definition, the killing of oneself,” and there is “a distinction between killing

oneself and being killed by another.”) (quoting People v. Kevorkian, 527 N.W.2d

714, n. 71 (Mich. 1994)); see also Black’s Law Dictionary (9th ed.) (suicide is “the

act of taking one’s own life”). Colorado statute uses the term “suicide” in the very

section for which the Initiative seeks to create an exception for persons aiding a

terminally-ill patient to commit suicide. Compare C.R.S § 18-3-104(1)(b) with
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proposed § 25-48-116(1) (“A person is not subject to civil or criminal liability or

professional disciplinary action for acting in good faith under this article . . . .”).

Nevertheless, the Title Board refused to use the word “suicide” or “assisted

suicide”5 in the title to accurately inform the voters of the true intent and meaning

of the Initiative. Instead, the title employs a vague statement of the subject of the

Initiative as follows:

Shall there be a change to the Colorado Revised Statutes to permit
any mentally capable adult Colorado resident who has a medical
prognosis of death by terminal illness within six months to receive a
prescription from a licensed physician for medication that can be
self-administered to bring about death.

A petition signer or a voter would have to carefully parse the language above

to discern what the measure is proposing. It is not immediately clear to the reader

that the measure is proposing to legalize assisted suicide. By failing to refer to the

word “suicide” or “assisted suicide”—common terms with which the voters are

presumably familiar—the title is confusing and misleading as it does not inform

the voter that Initiative 124 is a radical change to current law prohibiting such

activity.

5 “Assisted suicide” is defined as “[t]he intentional act of providing a person with
the medical means or the medical knowledge to commit suicide.” Black’s Law
Dictionary (9th ed.).



2010405084_1 7

The fact that the words employed by the Title Board come from the

Initiative itself is of no import. This Court has held that even where the measure is

set forth in the title “virtually word for word,” the title fails if it does not provide

sufficient information to allow voters to determine intelligently whether to support

or oppose the proposal. See Matter of Title, Ballot Title, Submission Clause, &

Summary by Title Bd. Pertaining to a Proposed Initiative on Obscenity, 877 P.2d

848, 850 (Colo. 1994); see also In re Title, Ballot Title & Submission Clause, &

Summary for 1999-2000 No. 104, 987 P.2d 249, 259-60 (Colo. 1999) (“mere

repetition of language from the initiative to the titles and summary does not

necessarily ensure that the voters will be apprised of the true intent and purpose of

the initiative”).

Initiative 124 is a long and complicated measure (over eleven pages) that,

without dispute, seeks to change current law prohibiting persons from aiding or

assisting another to commit suicide.6 By employing words other than those

commonly used—assisted suicide—the title creates confusion and leads the voter

to believe that the measure does something other than legalize assisted suicide in

certain circumstances. The title must be revised to include this commonly-known

6 See Gordon, 32 P.3d at 579 (“It is well accepted that ‘aiding,’ in the context of
determining whether one is criminally liable for their involvement in the suicide of
another, is intended to mean providing the means to commit suicide, not actively
performing the act which results in death.”).
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and used term to adequately apprise the voter of the measure’s true intent and

meaning.7

II. The title fails to reflect a central feature of the Initiative—that the
measure dictates that the cause of death on the person’s death
certificate shall be listed as the terminal illness and not suicide.

A death certificate is a legal document. See Bernstein v. Rosenthal, 671 P.2d

979, 981 (Colo. App. 1983) (“the death certificates are records of vital statistics”);

see also C.R.S. § 25-2-110(1)(a) (“A certificate of death for each death, . . . that

occurs in Colorado must be filed with the state registrar or as otherwise directed by

the state registrar, within five days after the death occurs and prior to final

disposition.”). It must list the cause of death. See C.R.S. §§ 25-2-110(3); -110(4); -

110(5).

The importance of the accuracy of the death certificate as a reliable official

record is supported by this Court’s adoption of C.R.E. 803(9), which provides that

“[r]ecords or data compilations, in any form, of births, fetal deaths, deaths, or

marriages, if the report thereof was made to a public office pursuant to

requirements of law” are admissible in court and are exceptions to the rule against

7 The Objector proposes the following revision to the title: “Shall there be a change
to the Colorado Revised Statutes to permit a licensed physician to prescribe
medication to any mentally capable adult Colorado resident who has a medical
prognosis of death by terminal illness within six months to assist the patient to
commit suicide . . . .”
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hearsay. That is, such documents may be introduced as evidence for the truth of the

matter asserted. See C.R.E. 801; Bernstein, 671 P.2d at 981 (the trial court properly

relied on the death certificates in determining the cause of death); see also C.R.S. §

25-2-117(1) (“Any copy of the record of a birth or death, when properly certified

by the state registrar or as otherwise directed by the state registrar to be a true copy

thereof, shall be prima facie evidence in all courts and places of the facts therein

stated.”).

Initiative 124 mandates that the cause of death of the patient be

misrepresented on the death certificate as the terminal illness. See Ex. A, proposed

§ 25-48-109. The voters are entitled to be apprised of the fact that by voting “yes”

on the measure, they are agreeing that public records will be required to contain

false information. Thus, proposed § 25-48-109 is a central feature of the Initiative,

and the Title Board erred in failing to include it in the title. See In re Proposed

Initiated Constitutional Amendment of Educ., 1984, 682 P.2d 480, 482 (Colo.

1984) (The title and the submission clause “presented to the public must fairly and

succinctly advise the voters what is being submitted, so that in the haste of an

election the voter will not be misled into voting for or against a proposition . . . .”).
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CONCLUSION

Petitioner respectfully requests that this Court determine that the title and

submission clause set for the Proposed Initiative 2015-2016 #124 is inaccurate and

fails to reflect its true intent and meaning and remand to the Title Board with

instructions to redraft the title.

Respectfully submitted this 11th day of May, 2016.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

s/ Thomas M. Rogers III
Thomas M. Rogers III
Hermine Kallman

Attorneys for Petitioner Michelle Stanford
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