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I.
A.

ISSUES PRESENTED

Whether the Ballot Title Setting Board (the “Board”), lacked jurisdiction to

set title on Initiative 2013-2014 #103 (“Initiative 103”) where designated
representative Barbara Mills-Bria failed to appear at the rehearing as required by
C.R.S. §§ 1-40-106(4)(a)(d), the Board accepted as a substitute representative
Sandra Toland, in violation of C.R.S. § 1-40-104, and the Board accepted the
notarized affidavit of Ms. Toland in violation of C.R.S. § 1-40-106(4)(b).
B.

Whether the Board, in violation of Article V, section 1(5.5) of the Colorado

constitution and C.R.S. § 1-40-106.5, improperly proceeded to set title on
Initiative 103 despite Initiative 103 containing multiple, distinct, and unrelated
subjects, including:
1.

Establishing a “common property” right in the “clean air, clean water,

including ground and surface water, and the preservation of the environment and
natural resources”;
2.

Creating a constitutional public trust doctrine and imposing a

trusteeship upon the state government;
3.

Criminalizing the manipulation of data, reports, or scientific

information in an attempt to use public trust resources for private profit; and
4.

Retroactively applying the requirements and conditions of Initiative

103 to previously issued local, state, or federal permits.
2

C. Whether the title, ballot title, and submission clause (collectively, the
“Title”) set by the Board on Initiative 103 is confusing, misleading, and fails to
reflect the true intent of the proponents in violation of C.R.S. § 1-40-106 where
the Title fails to mention a key provision of Initiative 103 creating a “common
property” right, omits in its entirety subsection (6), and impermissibly contains
a catch phrase.
II.
A.

STATEMENT OF THE CASE

Nature of the Case
This case is a challenge to the ballot title and submission clause made

pursuant to C.R.S. § 1-40-107(2).
B.

Procedural History and Disposition Below
The Offices of Legislative Council and Legislative Legal Services conducted

the Review and Comment hearing as required by C.R.S. § 1-40-105(1) on March
12, 2014. The proponents of Initiative 103, Phillip Doe and Barbara Mills-Bria
(the “Proponents”), timely submitted a final version of Initiative 103 to the
Secretary of State on March 25, 2014 for purposes of having the Board set title.
At its public meeting held April 16, 2014 (the “Initial Hearing”), the Board
considered Initiative 103 and set the Title. At the Initial Hearing Mr. Doe and Ms.
Mills-Bria each provided an Affidavit of Designated Representative, certified
copies of which are attached hereto as Exhibit A and Exhibit B, respectively.
3

Both affidavits were signed and notarized in accordance with C.R.S. § 1-40106(4)(b).
On April 23, 2014 Petitioners timely filed a Motion for Rehearing pursuant
to C.R.S. § 1-40-107(1)(a) asserting that Initiative 103 violated the single-subject
requirement, and therefore the Board lacked jurisdiction to set title, and,
alternatively, that the Title was confusing, misleading, and failed to reflect the true
intent of the Proponents. See Motion for Rehearing, Exhibit C hereto. The
Motion for Rehearing, together with a contemporaneous motion on the same
measure filed by Douglas Kemper, was heard at the Board’s next scheduled
meeting on April 25, 2014 (the “Rehearing”).
Designated representative Ms. Mills-Bria failed to appear at the Rehearing.
The Board accepted an “Acknowledgement of Withdrawal” from Ms. Mills-Bria,
signed by Ms. Mills-Bria and Mr. Doe, a certified copy of which is attached hereto
as Exhibit D. The Board then accepted an “Acknowledgement Replacing
Designated Representative,” signed by Mr. Doe and Sandra Toland who purported
to substitute for Ms. Mills-Bria, a certified copy of which is attached hereto as
Exhibit E. Lastly, the Board accepted the signed and notarized Affidavit of
Designated Representative of Ms. Toland, a certified copy of which is attached
hereto as Exhibit F. The Board determined by majority vote it had jurisdiction
despite Ms. Mills-Bria’s failure to appear.
4

The Board proceeded with the

Rehearing and, after modifying the Title, denied Petitioners’ Motion for Rehearing
by a vote of 2-1 with Board Member Jason Gelender opposing the measure.
C. Nature of the Initiative
Initiative 103 seeks to amend section 9 of article XVI of the Colorado
constitution through the addition of six subsections. Subsection (1) creates a new
“common property” right in “Public Trust Resources” which are defined as the
“clean air, clean water, including ground and surface water, and the preservation of
the environment and natural resources.” See Final #103 § 1, Exhibit G hereto
(“#103”). Subsection (1) further declares that this newly created common property
right is an inalienable right. Id.
Subsection (2) establishes a public trust to protect Public Trust Resources
against substantial impairment and appoints the state government and its agents as
trustees. #103 § 2. In accordance with subsection (2), where an action or policy
has a suspected risk of substantially impairing Public Trust Resources, in the
absence of scientific consensus that the action or policy is harmful, the burden falls
on the proponent of the action or policy to demonstrate it is not harmful. Id.
Subsection (2) also requires that the state seek natural resource damages from
entities that cause substantial impairment and use such damages to remediate the
harm. Id.
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Subsection (3) creates standing for any Colorado citizen to petition the
courts to defend and preserve Public Trust Resources and to ensure that the state is
meeting its obligations under Initiative 103. #103 § 3.
Subsection (4) criminalizes the act of manipulating data, reports, or
scientific information in an attempt to use Public Trust Resources for private profit.
#103 § 4.
Subsection (5) declares that the provisions of Initiative 103 may be
retroactively applied to previously issued local, state, or federal permits. #103 § 5.
Lastly, subsection (6) prohibits the enactment of any law which is contrary
to the provisions of Initiative 103. #103 § 6.
The Board designated and fixed the title as follows:
An amendment to the Colorado constitution concerning public
ownership of natural and environmental resources, and, in connection
therewith, creating a public trust in those resources, which include
clean air, clean water, and the preservation of the environment and
natural resources; requiring the state, as trustee, to conserve and
maintain public trust resources by using the best science available to
protect them against any substantial impairment, regardless of any
prior federal, state, or local approval; seeking natural resource
damages from anyone who substantially impairs them, and using
damages obtained to remediate the impairment; allowing Colorado
citizens to file enforcement actions in court; requiring anyone who is
proposing an action or policy that might substantially impair public
trust resources to prove that the action or policy is not harmful; and
criminalizing the manipulation of data, reports, or scientific
information in an attempt to use public trust resources for private
profit.

6

The ballot title and submission clause as designated and fixed by the Board is
substantially the same as the Title, except that it begins with the phrase, “Shall
there be,” and ends with a question mark. See Ballot Title Setting Board, Proposed
Initiative 2013-2014 #103 (April 16, 2014), Exhibit H hereto (“Final Title”).
Notwithstanding the Board’s revisions to the Title, it remains confusing and
misleading, in addition to the multiple subjects contained in Initiative 103.
Petitioners have therefore timely filed this matter seeking review of the Board’s
actions pursuant to C.R.S. § 1-40-107(2).
III.

SUMMARY OF THE ARGUMENT

The Court should reverse the actions of the Board finding that the Board
lacked jurisdiction to set title where only one designated representative appeared at
the Rehearing on April 25, 2014 and where Initiative 103 contains multiple,
discrete, and unrelated subjects. Alternatively, the Court should remand Initiative
103 to the Board upon a finding that the Title is confusing, misleading, and not
reflective of the Proponents’ intent.
The Board lacked jurisdiction to conduct the Rehearing on April 25, 2014
where designated representative Ms. Mills-Bria failed to appear. Despite the
absence of any statutory authorization to do so, the Board accepted an
Acknowledgement Replacing Designated Representative from Mr. Doe and Ms.
Toland, the professed substitute representative, and an Affidavit of Designated
7

Representative from Ms. Toland. The Board cited to no portion of Title 1 or
Article 40 of the Colorado Revised Statutes which granted them authority to
substitute the designated representatives. The Board’s actions were in direct
contradiction with C.R.S. § 1-40-106(4)(d) which explicitly states the board may
not set title where either designated representative fails to appear.
The Board further lacked jurisdiction to set title as Initiative 103 contains at
a minimum four subjects, none of which are sufficiently interrelated so as to
constitute a single subject.

First, Initiative 103 creates a new, inalienable

“common property” right. Next, Initiative 103 establishes a constitutional public
trust and appoints the state government as trustee to conserve and maintain the
“Public Trust Resources” which are defined as the “clean air, clean water,
including ground and surface water, and the preservation of the environment and
natural resources.”

In its third subject, Initiative 103 criminalizes the act of

manipulating data, reports, or scientific information in an attempt to use Public
Trust Resources for private profit. Lastly, in a wholly unrelated subject, Initiative
103 allows for the retroactive application of the requirements and conditions
contained in the measure to previously issued local, state, or federal permits.
To the extent the Court finds Initiative 103 satisfies the single-subject
requirement, it nonetheless must be remanded to the Board as the Title omits two
key provisions and impermissibly contains a catch phrase. First, the Title fails to
8

state that Initiative 103 creates a new, inalienable “common property” right.
Second, the Title entirely omits subsection (6) of Initiative 103. Lastly, the Title
impermissibly uses the catch phrase “clean air, clean water, including ground and
surface water, and the preservation of the environment and natural resources” in an
attempt to appeal to voter emotion.
Based on the foregoing, the Court should remand this matter to the Board
with directions to strike the Title, and to return Initiative 103 to the Proponents.
IV.
A.

LEGAL ARGUMENT

Standard of Review
The Court, in reviewing a challenge to the title board’s setting of a title,

ballot title, and submission clause, employs all legitimate presumptions in favor of
the propriety of the board’s actions. In re Title, Ballot Title, and Submission
Clause for 2009–2010 No. 24, 218 P.3d 350, 353 (Colo. 2009). While the Court
does not address the merits or future application of the proposed initiative, it must
examine the proposal sufficiently to enable review of the title board’s action. In re
Title, Ballot Title, and Submission Clause for 2009–2010 No. 91, 235 P.3d 1071,
1076 (Colo. 2010) The Court applies general rules of statutory construction and
gives the language of the initiative its plain meaning. In re Title, Ballot Title, and
Submission Clause for 2007–2008 No. 17 (New State Dep’t & Elected Bd. for
Envtl. Conservation), 172 P.3d 871, 874 (Colo. 2007).
9

B.

The Board Improperly Proceeded to Set Title on Initiative 103 in
Violation of Applicable Statutes Where Only One Designated
Representative Appeared at a Meeting at which Initiative 103 was
Considered.
In 2011 the General Assembly enacted House Bill 11-1072, an act

“Concerning the Responsibilities of a Designated Representative of the
Proponents of an Initiative Petition,” which included amendments to C.R.S. § 140-106. Of particular relevance here, House Bill 11-1072 amended C.R.S. § 1-40106(1) to provide that for an initiative to be considered at a public meeting of the
title board, the “designated representatives of the proponents must comply with
the requirements of subsection (4) of this section.” Subsection (4), added by
House Bill 11-1072, requires that “[e]ach designated representative of the
proponents shall appear at any title board meeting at which the designated
representative’s

ballot

issue

is

considered.”

C.R.S.

§

1-40-106(4)(a).

Furthermore, subsection (4)(d) states that “[t]he title board shall not set title for a
ballot issue if either designated representative of the proponents fails to appear at
a title board meeting.” C.R.S. § 1-40-106(4)(d).
The Court’s first occasion to interpret the new provisions enacted by House
Bill 11-1072 was in Hayes v. Ottke, 293 P.3d 551 (Colo. 2013). In Hayes, the
Court considered appeals to two groups of initiatives: 2011–2012 Nos. 67, 68, 69
and 2011–2012 Nos. 94 and 95. At the rehearing on Nos. 67, 68, and 69 only one
designated representative appeared.

At the rehearing on No. 94 only one
10

designated representative was present while neither designated representative
appeared for the rehearing on No. 95. Id. at 553-54.
The Court in Hayes held that the title board lacked authority to take action
where either designated representative failed to appear at a meeting of the title
board where their ballot measure was heard. Id. at 553. The Court reasoned that
this requirement is essential in furthering the information gathering purpose of the
title board’s meetings and allowing the title board to fully understand the intent
and purpose of the initiative by requiring the designated representative to be
present to explain the measure and answer questions. Id. at 556. As the Court
succinctly stated, “[u]nder the plain language of this provision, the Board is
deprived of the authority to set a title when either of the designated representatives
fails to appear at a Title Board meeting.” Id. at 556-57.
Here, just as in Hayes, at least one designated representative, Ms. Mills-Bria,
was not present at the Rehearing, and the Board therefore lacked authority to set
title on Initiative 103. That the Board proceeded with the Rehearing despite Ms.
Mills-Bria’s failure to appear is a clear violation of C.R.S. § 1-40-106(4)(d). The
Court’s decision in Hayes demonstrates that the provisions of C.R.S. § 1-40-106
notably, the requirement that both designated representatives be present, are to be
strictly construed. Id. (noting that subsection (4)(a) is “both unambiguous and
inflexible”).
11

The Board’s action in proceeding to set title without both designated
representatives present is not saved by its ad-hoc decision to permit a substitute
designated representative. The Board allowed the substitution of Ms. Toland for
Ms. Mills-Bria and proceeded to set title based on what can only be framed as
equitable motivations. As one board member stated, “it seems to me that there
should be a process by which people can substitute a new designated
representative.” Transcript of April 25, 2014 Title Setting Hearing, Exhibit I
hereto (“Tr. of April 25”), 10 [14-16]. It is the task of the Legislature, not
members of the Board, to amend C.R.S. § 1-40-106 to allow for substitutions if it
sees fit. However, as currently written, “the language of subsection (4)(a) reflects
the legislature's clear and unambiguous intent to require both designated
representatives to appear at all Title Board meetings at which the representatives'
proposed initiative is considered, including any rehearing.” Hayes, 293 P.3d at
556. Because the Board lacked authority to fix a title, its actions should be
reversed.

C.

The Colorado Constitution and Applicable Statutes Prohibit Setting of
Title Where an Initiative Contains Multiple Subjects.
Pursuant to article V, section 1(5.5) of the Colorado constitution and

Colorado Revised Statutes section 1-40-106.5, a proposed initiative must be
limited to a single subject. An initiative will be found to violate the single-subject
12

requirement where it: 1) relates to more than one subject; and 2) has two or more
distinct and separate purposes which are not dependent upon or connected with
each other. In re No. 91, 235 P.3d at 1076 (finding single-subject requirement
violated where measure combined beverage tax with authority over basin
roundtables).
This Court has declined to find the existence of a single subject where overly
broad and general themes are employed in an attempt to mask separate and discrete
underlying subjects. In re Title, Ballot Title, and Submission Clause & Summary
for a Proposed Initiative “Pub. Rights in Waters II,” 1038 P.2d 1076, 1080 (Colo.
1995).

“A proponent’s attempt to characterize an initiative under some

overarching theme will not save an initiative that contains separate and
unconnected purposes from violating the single-subject rule.” In re Title, Ballot
Title, and Submission Clause for Proposed Initiative 2001–02 No. 43, 46 P.3d 438,
442 (Colo. 2002) (finding no general subject could encompass the three “unrelated
and incongruous” purposes of the initiative).
A central purpose of the single-subject requirement is to “apprise voters of
the subject of each measure, so that surreptitious measures that could result in
voter surprise or fraud are not placed on the ballot.” In re No. 17, 172 P.3d at 87576. The single-subject requirement precludes the joining together of multiple
subjects into an initiative in the hope of attracting support from various factions
13

which may have different or even conflicting interests. In re Water II, 1038 P.2d
at 1079; See also In re Proposed Initiative for 1997–98 No. 84, 961 P.2d 456, 46061 (Colo. 1998 (discussing voter surprise in measure that would cut local taxes and
also reduce or eliminate state programs).
1.
The Board erred in proceeding to set title where Initiative
103 contains multiple subjects that are not sufficiently
interrelated with one another.
While the Title may lead voters to believe Initiative 103 is an amendment
“concerning public ownership of natural and environmental resources,” it actually
includes, at a minimum, four wholly unrelated subjects.

As Board Member Mr.

Domenico aptly observed, Initiative 103 is not simply a public trust standard but
has “gone a step beyond that and added a number of very specific provisions that
aren’t necessarily what you would come up with under the kind of generic historic
understanding [of the public trust doctrine], [including] the criminal offense [and]
the local versus state preemption idea.”1 Tr. of April 25 at 13 [17-22].
The first subject of Initiative 103 concerns the creation of a new property
right. #103 § 1. The newly created property right under Initiative 103 is “common
property” which includes the “clean air, clean water, including ground and surface
water, and the preservation of the environment and resources.” Id. Initiative 103
declares that this new common property right is an inalienable right. Id. Despite
1

Despite Mr. Domenico’s observations, he voted in favor of finding the existence of a single subject in Initiative
103.
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the Proponents’ attempt to couch this previously unrecognized property right in
subsection (1), which primarily addresses the imposition of a public trust, these
two subjects are in no way interconnected. See In re No. 43, 6 P.3d at 447
(rejecting an initiative which masked the repeal of a fundamental requirement
within the folds of a complex initiative noting that “[i]n fact, it is precisely the type
of ploy article V, section 1(5.5) was intended to protect against.”).
As noted above, the second subject of Initiative 103 is the establishment of a
constitutional public trust doctrine.

#103 §§ 1, 2.

In accordance with this

objective, Initiative 103 imposes a trusteeship upon the state government to
conserve and maintain Public Trust Resources. #103 § 1. The state, as trustee, is
also required to seek natural resource damages from entities or individuals that
cause substantial impairment of Public Trust Resources. #103 § 2. The creation of
a public trust requiring the state government to conserve and maintain Public Trust
Resources is a significant departure from the first objective of Initiative 103 to
consolidate citizen’s property rights into “common property.” The purposes of
these two provisions can in no way be said to be interdependent upon one another.
In an entirely isolated objective, Initiative 103 criminalizes the act of
manipulating data, reports, or scientific information in an attempt to utilize Public
Trust Resources for private profit.

#103 § 4.

Under Colorado law there is

currently no crime which includes the elements of “manipulating data, reports, or
15

scientific information in an attempt to utilize public trust resources for private
profit” and thus this provision would be an expansion of existing criminal law.
While Petitioners recognize that implementing provisions tied to the central
purpose of an initiative are not additional subjects, In re Title, Ballot Title, and
Submission Clause 1999-200 No. 258, 4 P.3d 1094, 1099, criminalization of a
certain act is not an implementing provision. The criminalization of manipulating
certain data bears no logical connection to either the establishment of a public trust
or the restructuring of the property rights of Colorado citizens.
In its fourth and final subject, Initiative 103 authorizes the retroactive
application of its requirements and conditions to previously issued local, state, or
federal permits. #103 § 5. This broad provision would subject a wide variety of
permits to the conditions and requirements of Initiative 103 including valid permits
and decrees for the use of water resources, as well as permits authorizing the
production of oil and gas.

The purpose of this subject, to supersede valid,

previously granted permits, bears no necessary connection to any of the above
stated subjects including establishment of property rights, creation of a public trust,
or criminalization of certain acts. Indeed, subsection (1)’s creation of a new
property right on a wholly prospective basis belies the utter lack of relevance of
retroactive remedies for perceived violations of that right, which did not previously
exist.
16

Where it cannot be said that these four discrete subjects are sufficiently
interrelated so as to constitute a single subject, the Court must find that the Board
lacked jurisdiction to set Title on Initiative 103.
2. There is no common feature among the unrelated provisions of
Initiative 103 to satisfy the single-subject requirement.
To the extent Proponents urge that each provision of Initiative 103 is related
to the common characteristic of “public ownership of natural and environmental
resources,” this umbrella-style theme still fails to connect these unrelated subjects.
See In re Proposed Initiative for 1999–2000 No. 200A,992 P.2d 27, 30 (Colo.
2000)(“An initiative does not satisfy the single-subject requirement if its
provisions contain separate and unconnected purposes, despite the proponent's
efforts to unite them under the same general area of the law.”); In re Proposed
Initiative 1996–4,916 P.2d 528, 532 (Colo. 1996) (“Grouping the provisions of a
proposed initiative under a broad concept that potentially misleads voters will not
satisfy the single subject requirement.”).
The case at hand is analogous to the Court’s decisions in In re Water II and
In re No. 17 where it found that the general themes of “water” and “environmental
conservation and conservation stewardship,” respectively, were too broad to
encompass a single subject. In re Water II, 1038 P.2d at 1080; In re No. 17, 172
P.3d at 875-76 In In re Water II the Court determined that a public trust standard
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and a proposal for reformation of water district rules constituted multiple subjects
in violation of C.R.S. § 1-40-106.5. In re Water II, 1038 P.2d at 1080. Similarly,
in In re No. 17 the Court found the proponent’s attempt to pair the creation of a
new environmental department with the separate subject of a public trust standard
violated the single-subject requirement. In re No. 17, 172 P.3d at 875 In both
cases the Court found the multiple subjects contained in the measures could not be
cured through the use of an overarching theme.
Here, under the guise of the general subject “public ownership of natural and
environmental resources,” Initiative 103 seeks to create a new property right,
establish a public trust, expand the criminal code, and retroactively modify or
rescind valid, previously issued permits of all varieties.

A plain reading of

Initiative 103 and the Title demonstrates that each of these discrete and unrelated
subjects cannot be united under this general theme.
At the Rehearing the Board addressed at length the inclusion of these
multiple subjects under a broad, general theme. As Board Member Mr. Gelender,
who voted against finding a single subject, noted, “A lot of people could look at
this, voters, and think they’re voting on protecting the air and the water…I think
the public would be surprised in voting on this to find out just how broad it really
is likely to be, that it’s likely to apply a public trust to just about everything.” Tr. of
April 25 at 19 [4-6, 16-20]. The overly broad subject of “public ownership of
18

natural and environmental resources” presents the precise risk of voter fraud and
surprise which article V, section 1(5.5) of the Colorado constitution and C.R.S. §
1-40-106.5 sought to prevent.
D.

The Colorado Constitution and Applicable Statutes Require the Board
to Set a Title that is Neither Confusing nor Misleading and Reflects the
True Intent of the Proponents
Article V, section 1 (5.5 of the Colorado constitution requires that the single

subject of an initiative “be clearly expressed it its title.” The General Assembly
also set forth a clear title standard in C.R.S. § 1-40-106(3)(b), which requires the
title board to set a title which shall “correctly and fairly express the true intent” of
the initiative and to “avoid titles for which the general understanding of the effect
of a ‘yes' or ‘no’ vote will be unclear.”
The aim of these standards is to create title and submission clauses which
“enable the electorate, whether familiar or unfamiliar with the subject matter of a
particular proposal, to determine intelligently whether to support or oppose such a
proposal.” In re No. 24, 218 P.3d at 356; See also In re Proposed Initiated
Constitutional Amendment of Educ., 1984, 682 P.2d 480, 482 (Colo. 1984) (the
title should “fairly and succinctly advise the voters what is being submitted, so that
in the haste of an election the voter will not be misled into voting for or against a
proposition by reason of the words employed.”). As the Court in In re Title, Ballot
Title and Submission Clause for 2009-2010, No. 45 explained,
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The matter covered by [the initiative] is to be clearly, not dubiously or
obscurely, indicated by the title. Its relation to the subject must not
rest upon a merely possible or doubtful inference. The connection
must be so obvious as that ingenious reasoning, aided by superior
rhetoric, will not be necessary to reveal it. Such connection should be
within the comprehension of the ordinary intellect, as well as the
trained legal mind.
234 P.3d 642, 647-48 (Colo. 2010).
An initiative that contains “a material and significant omission,
misstatement, or misrepresentation” cannot stand. In re Title, Ballot Title, and
Submission Clause for 1999–2000 No. 29, 972 P.2d 257, 268 (Colo. 1999).
(finding that ambiguity regarding an essential feature of the measure violated clear
title requirement).

While the Court must refrain from rewriting the title or

submission clause, it should determine whether the prohibition against unclear
titles has been violated. Id. at 268.
1.

The Title is misleading as it omits two key provisions contained in
Initiative 103.
a)

The Title fails to state that Initiative 103 creates a new
common property right

Subsection (1) states that “Public Trust Resources are the common property
of all the people, including generations yet to come.” #103 § 1. The Title,
however, makes no mention of the creation of a “common property” right. See
Exhibit G. The consolidation of citizens’ private property rights into a newly
established type of “common property” is one of the most significant provisions of
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Initiative 103. To be certain, under subsection (1), the “clean air, clean water,
including ground and surface water, and the preservation of the environment and
natural resources” would all become “common property.” Id.
The impact of this provision cannot be understated.

If enacted, this

provision would overturn Colorado’s century-old priority-based water rights
system by unlawfully subordinating pre-existing water rights to this newly created
“common property” right. Such an overhaul would constitute a radical change to
Colorado citizens’ water rights, including the rights of farmers, ranchers,
municipalities, businesses, and other landowners, which this Court has described as
a “most valuable property right.” Navajo Dev. Co., Inc v. Sanderson, 655 P.2d
1374, 1377 (Colo. 1982).
Voters will certainly be surprised to find that what they thought was a vote
in favor of conserving the environment was in fact a vote to consolidate their
property rights into “common property.” In failing to include even a cursory
mention of the creation of a new common property right, the Title is both
misleading and deceptive to voters.
b)

The Title omits in its entirety subsection (6)

The Title of Initiative 103 does not mention or reference any portion of
subsection (6) which states, “Laws may be enacted to enhance, but cannot be
contrary to, the provisions of this section.” #103 § 6.
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By failing to mention an

entire subsection of the measure, the Title violates the requirements of § 1-40106(3)(b) which states that the title “shall correctly and fairly express the true
intent and meaning” of the measure. The wholesale omission of subsection (6) is
extremely misleading to voters as they are given no indication that this provision is
even a part of Initiative 103. As a result, the Title, instead of assisting voters in
making an informed and intelligent decision, actually serves to mislead and
confuse them. See In re No. 24, 218 P.3d at 356 (the title must be drafted in a
manner so as to enable voters to intelligently determine whether to support or
oppose such a proposal). While Petitioners recognize the Board is not required to
include every detail of an initiative in the title, the failure to mention an entire
subsection of Initiative 103 constitutes a significant omission which requires this
Court to remand Initiative 103.
2.
The Title impermissibly contains a catch phrase which will appeal
to voter emotion without contributing to the public’s understanding of
Initiative 103.
“It is well established that the use of catch phrases or slogans in the title,
ballot title and submission clause, and summary should be carefully avoided by the
Board The purpose of this rule is to prevent inclusion of particular.” In re Title,
Ballot Title, and Submission Clause “Amend Tabor” No. 32, 908 P.2d 125, 130
(Colo. 1995) words that will prejudice electors to vote for or against the proposed
initiative merely by virtue of those words' appeal to emotion. See In re Title,
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Ballot Title, and Submission Clause 1999–2000 No. 215, 3 P.3d 11, 14 (Colo.
2000).

“Catch phrases” are words that work to a proposal's favor without

contributing to voter understanding. In re No. 258, 4 P.3d at 1100 (Colo. 2000).
Catch phrases must be avoided where they mask policy questions and subjects of
great public debate as they generate support for a proposal not based on the content
but merely on the wording of the catch phrase. Id. (remanding the title due to the
inclusion of the catch phrase “as rapidly and effectively as possible”).
The Title of Initiative 103 impermissibly contains the catch phrase “clean
air, clean water, and the preservation of the environment and natural resources.”
The overly descriptive terms used this phrase serve only to appeal to voters’
emotion triggering a vote not on the content of Initiative 103 but on the appeal of
these words alone. While the flowery text of this phrase is clearly appealing to
many voters, it does nothing to aid them in understanding the purpose and impacts
of Initiative 103. Given the great deal of public debate currently surrounding the
issues addressed in Initiative 103, the inclusion of this catch phrase serves to
improperly “tip the substantive debate surrounding the issue to be submitted to the
electorate.” In re No. 258, 4 P.3d at 1100.
Due to the above-described fatal defects contained in the Title which
will mislead and confuse voters, the Court should remand this matter to the Board
with instructions to amend the Title.
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V.

CONCLUSION

For the reasons set forth above, Petitioners respectfully request that the
Court find the Board lacked jurisdiction to set title on Initiative 103 where only a
single designated representative appeared at the Rehearing and where Initiative
103 violates the single-subject requirement. Alternatively, Petitioners request that
the Court, upon a finding that the Title is unclear and misleading, remand this
matter to the Board with instructions to amend the Title.
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