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Suzanne Staiert, Daniel Domenico, and Jason Gelender, as
members of the Ballot Title Setting Board (the “Title Board”), by and
through undersigned counsel, hereby submit their Opening Brief.
STATEMENT OF THE ISSUES
1.

Whether Proposed Ballot Initiative 2013-2014 #94 contains

two distinct subjects.
2.

Whether the title set for Proposed Ballot Initiative 2013-

2014 #94 is incomplete and misleading.
STATEMENT OF THE CASE
Proponents Chris Forsyth and Laurie Forsyth seek to place
Proposed Initiative 2013-2014 #94 on the ballot. Stacy Carpenter
through counsel objected to the title set by the Title Board on grounds
the measure contained two distinct subjects and the title set was
incomplete and therefore misleading. At the rehearing, the Title Board
determined that the measure did not contain multiple subjects, but
modified the title in response to certain of the issues raised by Stacy
Carpenter. This appeal follows.

STATEMENT OF THE FACTS
On March 7, 2014, Proponents Chris Forsyth and Laurie Forsyth
(“Proponents”) filed Proposed Initiative 2013-2014 #94 (“#94”) with the
Colorado Secretary of State. #94 seeks to amend Articles VI and XXIX
of the Colorado Constitution by transferring jurisdiction of judicial
discipline and determinations of judicial disability from the Commission
on Judicial Discipline (“Judicial Commission”) to the Independent
Ethics Commission (“Ethics Commission”). The measure also specifics
procedures and standards for the investigations and determinations of
judicial discipline or judicial disability cases conducted by the Ethics
Commission.
The Title Board held a hearing on March 19, 2014, and set title for
the measure. On March 26, 2014, Stacy Carpenter (“Petitioner”) filed a
motion for rehearing (“motion”) that argued that judicial discipline and
judicial disability are two distinct subjects. The motion also argued
that the title was misleading and did not fairly and accurately express
the intent of the proposed initiative, because it left out material
information. Proponents filed a response (“response”) that argued the
2

measure had a single objective, but suggested alternative language for
the title. Proponents’ response is attached as EXHIBIT A.
At the rehearing, the Title Board found #94 contained a single
subject. In response to two of the issues raised by Petitioner, the Title
Board modified the title. Specifically, the Title Board added language
that specified the scope of the Ethics Commission’s jurisdiction and that
such jurisdiction included review of complaints that had been
previously dismissed by the Judicial Commission. The Petitioner then
filed this appeal on April 9, 2014 raising both single subject and unclear
title arguments.
SUMMARY OF THE ARGUMENT
The measure contains a single subject, as it transfers the
investigation and adjudication of judicial misconduct and
determinations of judicial disability – a function currently conducted by
the Judicial Commission – to the Ethics Commission. Judicial
discipline and judicial disability are related and connected subjects, and
therefore comprise a distinct subject.
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The title set by the Title Board is not incomplete, as it contains
the material elements of the measure. Excluding that the Ethics
Commission is not bound by appellate decisions does not make the title
misleading, as that information concerns how the measure may be
implemented, and the Title Board need not include all aspects of the
proposal.
ARGUMENT
I.

The measure contains only one subject.

The Petitioner claims #94 contains two subjects because it
transfers adjudication of judicial discipline and determinations of
judicial discipline from the Judicial Commission to the Ethics
Commission. This argument is without merit.
A.

The standard of review to determine
single subject.

The Title Board may not set title for a ballot initiative that
contains more than one subject. Art. V, § 1(5.5) of the Colo. Const.; see
also § 1-40-106.5(1)(a), C.R.S. The single subject requirement prohibits
the inclusion of “incongruous subjects in the same measure, especially
the practice of putting together in one measure subjects having no
4

necessary or proper connection.” § 1-40-106.5(1)(e)(I), C.R.S.; see also
Kelly v. Tancredo (In re Proposed Ballot Initiative on Parental Rights),
913 P.2d 1127, 1130-31 (Colo. 1996); see also In re Title, 900 P.2d 104,
113 (Colo. 1995) (stating that “… so long as an initiative encompasses
related matters it does not violate the single subject requirement of
[the] state constitution.”) (Scott, J., concurring) (emphasis in original).
A measure contains a single subject if the matters encompassed
are “necessarily or properly connected” to each other rather than
“disconnected or incongruous.” Kemper v. Hamilton (In re Title, Ballot
Title & Submission Clause 2011-2012 #3), 274 P.3d 562, 565 (Colo.
2012) (“In re #3”). In order to satisfy the single subject requirement, the
Title Board is “vested with considerable discretion in setting the title”
and therefore the Supreme Court liberally construes the single-subject
requirement. Title v. Apple, 920 P.2d 798, 802 (Colo. 1996).
B.

Judicial discipline and judicial
disability comprise a single subject.

The Supreme Court has held that a measure that would change
the composition of the Judicial Commission, as well as alter procedures
or the standard of review for judicial disciplinary cases did not violate
5

the single subject requirement. In re 1999-2000 #246(e), 8 P.3d 1194,
1196 (Colo. 2000) (“In re $246(e)”). It is, however, when alteration of the
powers or composition of the Judicial Commission is combined with
other matters that the single subject requirement is violated. See In re
1997-1998 #64, 960 P.2d at 1199-1200 (measure that combined changes
to the Judicial Commission with retention or qualification of judges
were two distinct subjects); In re 1999-2000 #33, 975 P.2d 175, 176
(Colo. 1999) (holding that a measure that changed the qualifications to
serve on the Judicial Commission, combined with changes to the
qualifications to serve as a state court judge or justice and altered
provisions for removal of a judge comprised multiple subjects).
In re #246(e) dealt with a measure that sought to amend and
repeal certain provisions of Art. VI, § 23(3) of the Colo. Const.
Specifically, the measure proposed to change the qualification and
composition of the Judicial Commission, proposed that all papers and
testimony before the Judicial Commission be public records, required
the General Assembly to enact procedures for judicial discipline, and
stated that a preponderance of the evidence standard would apply to
6

judicial disciplinary cases. 8 P.3d at 1195. In upholding the Title
Board’s finding of a single subject, the Supreme Court found that the
provisions of the measure related to the “selection, powers, and
procedures of the Commission” and reasoned that “[t]he provisions
implement the single subject of establishing and directing the
performance of a commission whose responsibility it is to independently
assess and determine the disposition of complaints seeking the
discipline of judicial officers.” Id. at 1196; see also In re 1997-1998 #64,
960 P.2d 1192, 1199 (Colo. 1998) (while part of the judiciary, the
Judicial Commission is “an independent constitutional body charged
with investigating and, to a limited degree, enforcing the Colorado Code
of Judicial Conduct.”)
The Colorado Rules of Judicial Discipline contain provisions for
both the removal of judges due to discipline or disability. See Rule 5
(concerns when a judge might be disciplined for misconduct); see also
Rule 33.5 (concerns when a judge might be removed due to a disability).
Indeed, Rule 33.5(a) states that a disability proceeding may be initiated
one of four ways, two of which involve, “by a claim of inability to defend
7

in a disciplinary proceeding” or “as a result of information discovered
during the course of disciplinary proceedings.”
Here, this measure similarly deals with the powers and
procedures of the Judicial Commission – a subject that the Court has
previously held contains a single subject – by transferring the
investigation and adjudication of judicial disciplinary and judicial
disability cases from the Judicial Commission to the Ethics
Commission. Judicial discipline and judicial disability are “necessarily
or properly connected to each other,” because they both concern the
single subject of regulating judicial conduct. See In re #3, 274 P.3d at
565. In addition, the topics are related, as issues of disability may be
the result of a disciplinary action or a disability may be discovered
through the course of a disciplinary proceeding. In short, this measure
does not violate the single subject requirement because it moves the
regulation of judicial officers from one constitutional body to another.
As such, the Court should find the Title Board had jurisdiction to set
title for this measure.
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II.

The title set by the Title Board for #94 is
complete and accurate.

The title is not incomplete or misleading despite the exclusion
that the Ethics Commission is not bound by, nor does it owe any
deference to, the findings of an appellate court.
A.

The standard of review to determine
whether a title is fair, clear, and
accurate.

The title set by the Title Board is reviewed as a whole to
determine if it is fair, accurate, and complete. In re #3, 274 P.3d at 565.
A title will be upheld if the Title Board’s language “clearly and concisely
reflects the central features of the initiative.” Paredes v. Corry (In re
Title, Ballot Title, & Submission Clause 2007-2008 # 61, 184 P.3d 747,
752 (Colo. 2008). The Supreme Court will only reverse the Title Board’s
title if it contains “a material or significant omission, misstatement, or
misrepresentation.” In re Title v. Buckley, 972 P.2d 257, 266 (Colo.
1999).
The Court’s limited review “prohibits [it] from addressing the
merits of a proposed initiative, and from suggesting how an initiative
might be applied.” In re Title, Ballot Title and Submission Clause for
9

Proposed Initiative 2001-02 No. 43, 46 P.3d 438, 443 (Colo. 2002). The
actions of the Title Board are presumptively valid. In re 1999-2000
#104, 987 P.2d 249, 254 (Colo. 1999); see also Tancredo, 913 P.2d at
1131 (stating that the Supreme Court grants “great deference to the
board’s broad discretion in the exercise of its drafting authority.”)
B.

The title set by the Title Board is not
misleading, because the title need not
include all provisions of the measure.

Initiative #94 seeks to add language to Art. VI, § 23(3)(d) of the
Colo. Const. that a judge or justice may be disciplined for violation of
the Code of Judicial Conduct that occurs in an order or other judicial
action that may be subject to appellate review. The initiative continues:
“In reaching its recommendation, the Independent Ethics Commission
is not bound by the findings of an appellate court regarding such
conduct and owes no deference to the findings of an appellate court.”
See Attachment to Petition for Review. The Petitioner contends that by
excluding mention of this provision, the title is incomplete and
misleading.
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The central feature of the measure is to transfer the duties and
powers of the Judicial Commission to the Ethics Commission. The title
set by the Title Board specifically informs a voter that the jurisdiction of
the Ethics Commission concerns claims for violations of the Code of
Judicial Conduct and claims of disability. The voter need not know
every detail of the proposed changes to the procedure or standard of
review, as it is not material to the understanding of the measure. See
In re 246(e), 8 P.3d at 1197 (the Title Board need not “touch on every
aspect of a proposal” but rather “its task is to present straightforward,
succinct, and nonargumentative titles and summaries.”)
Likewise, the measure simply indicates that the Ethics
Commission is not bound by the decisions of the appellate courts. In
other words, the Ethics Commission is not prohibited by the measure
from referring to or relying on previous appellate decisions in its
recommendations for judicial discipline or disability, and it may very
well do so if the ballot measure is passed. See In re 246(e), 8 P.3d at
1197 (the Title Board is not required to provide a side-by-side proposal
of the existing law and how the proposed initiative would change it); see
11

also Paredes, 184 P.3d 752 (holding that the Title Board need not
discuss every possible effect of the measure). Therefore, exclusion of
this provision does render the title misleading or incomplete, as it is
speculative how the initiative will be implemented by the Ethics
Commission. As such, the title set by the Title Board should be upheld,
because it is fair, clear, and accurate.
CONCLUSION
Based on the foregoing authorities and reasons, this Court should
affirm the actions of the Title Board and approve the title for #94.
Respectfully submitted on 29th day of April, 2014.
JOHN W. SUTHERS
Attorney General
/s/ Sueanna P. Johnson
SUEANNA P. JOHNSON, 34840*
Assistant Attorney General
Public Officials Unit
State Services Section
Attorneys for the Title Board
*Counsel of Record
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