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STATEMENT OF ISSUES PRESENTED 

1. Whether the Title Board erred by failing to refer to “misbranding” in a 

ballot title that primarily amends misbranding statues in Colorado law.   

2. Whether the title incorrectly suggests this measure regulates labeling of 

all, rather than some, genetically modified foods 

3. Whether the title incorrectly states the initiative mandates labeling for 

genetically modified food rather than reflect the measure‟s actual 

wording about the organisms from which food is ultimately derived.   

4. Whether the Title Board erred by failing to inform voters that violators of 

this measure can be prosecuted criminally. 

5. Whether the Title Board erred by failing to inform voters about the nature 

of the one affirmative defense dealing with the knowledge of the 

manufacturer. 

6. Whether the title incorrectly failed to indicate that the measure provides 

new definitions of “genetically modified” and “genetically engineered.”  

7. Whether the title needed to inform voters about the measure‟s exemption 

for certain processed food. 
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8. Whether the Title Board needed to inform voters that raw agricultural 

commodities are not subject to the labeling mandate, but instead are 

subject to an in-store signage requirement. 

9. Whether the title‟s inclusion of the text of the approved label was 

error because such detail is not a central element of the initiative. 

STATEMENT OF THE CASE 

I. Statement of Facts. 

Initiative #48 would amend  C.R.S. §§ 25-5-401.5, -402, and -411 to require 

that a subset of all  “genetically modified” or “genetically engineered” foods be 

subject to Colorado‟s existing “misbranding” statutory scheme.  See generally 

Exhibit A (attached).   

 Under #48, manufacturers, distributors, and retailers would be liable under 

the existing misbranding statute if they fail to clearly and conspicuously label 

certain genetically engineered or modified food.  Id. at 3, Proposed § 25-5-

411(1)(q).  The labeling requirement applies to packaged and raw agricultural 

goods, but does so in different ways.  Id.  For packaged goods, the label must be 

affixed to the package itself.  Id.  For raw agricultural goods, a posting needs only 

to be displayed on the retail store shelf or bin where the goods are presented for 
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sale but need not be placed on any packaging that a buyer will have at the time of 

the food‟s consumption.  Id.   

 This measure contains a number of important definitions, including for the 

first time in the misbranding statute, definitions of “genetically modified” and 

“genetically engineered,” as well as wide-reaching exemptions from the labeling 

mandate.  It requires the Colorado Department of Public Health & Environment to 

enforce #48 and limits the availability of private rights of action.  However, any 

violation of the misbranding statute, including one under these provisions, can be 

addressed by means of a criminal prosecution of the manufacturer.  Persons who 

violate the measure may use the affirmative defense provided for in the initiative 

that requires a lack of knowledge and a written certification by the food producer.  

See Ex. A. 

II. Nature of the Case, Course of Proceedings, and Disposition Below. 

Larry Cooper and Cheryl Gray (“Proponents”) proposed Initiative 2013-

2014 #48 (“Labeling Genetically Modified Food”) (hereafter “#48”).  A review 

and comment hearing was held before representatives of the Offices of Legislative 

Council and Legislative Legal Services.  Thereafter, the Proponents submitted a 

final version of #48 to the Secretary of State.  See Ex. A. 



4 
 

The initial Title Board (“Board”) hearing was held on December 4, 2013 to 

establish #48‟s single subject and set a title.  The Board found that the measure 

reflected a single subject and set the following title: 

Shall there be a change to the Colorado Revised Statutes concerning 

labeling of genetically modified food; and, in connection therewith, 

requiring that the words, "Produced With Genetic Engineering" 

appear in a clear and conspicuous manner on the label starting on July 

1, 2016; exempting certain food that is not packaged for retail sale, 

alcoholic beverages, animal food, and medically prescribed food; 

authorizing the Colorado department of public health and environment 

to regulate the labeling of genetically modified food; and specifying 

that no private right of action is created in connection with the 

labeling requirements?  

 

Marc Arnusch and Mary Lou Chapman (“Petitioners”) timely filed a Motion 

for Rehearing (“Motion”), alleging that the title was confusing, misleading, and 

failed to reflect the intent of the Proponents.  See C.R.S. § 1-40-107(1).  The 

Rehearing was held on December 18, 2013, at which time the Board granted in 

part and denied in part the Motion.   

In response to the Motion, the Board made a series of changes to the title to 

correct its earlier decision.  The Board included a key exemption to the 

misbranding requirements: food from animals that have been fed or injected with 

genetically modified food.  Exhibit B (attached) at 54:16-59:1; 78:25-79:18.  The 

Board also reworded the title to provide that the Colorado Department of Public 

Health & Environment is not merely “authorized” by the measure, but in fact is 
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“required” to regulate the labeling of genetically modified food.  Id. at 21:20-

22:12.  The Board also more clearly described the measure‟s limitation on a private 

right of action, specifying that no private action could be filed “for failure to 

conform to the labeling requirements” imposed.  Id. at 35:1-38:5.  Finally, the 

Board clarified that the measure‟s labeling provisions apply to “food that has been 

genetically modified or treated with genetically modified material” to inform 

voters of the scope of the labeling mandate.  Id. at 65:5-65:20; 68:18-24; 70:3-

71:13.  The revised title reads as follows: 

Shall there be a change to the Colorado Revised Statutes concerning 

labeling of genetically modified food; and, in connection therewith, 

requiring food that has been genetically modified or treated with 

genetically modified material to be labeled, "Produced With Genetic 

Engineering" starting on July 1, 2016; exempting some foods 

including but not limited to food from animals that are not genetically 

modified but have been fed or injected with genetically modified food 

or drugs, certain food that is not packaged for retail sale and is 

intended for immediate human consumption, alcoholic beverages, 

food for animals, and medically prescribed food; requiring the 

Colorado department of public health and environment to regulate the 

labeling of genetically modified food; and specifying that no private 

right of action is created for failure to conform to the labeling 

requirements? 
 

See id. at 89:13-90:19; Exhibit C (attached).   

The Board did not, however, cure remaining deficiencies that were raised at 

the rehearing, and thus, Petitioners timely filed a petition for review before this 

Court as authorized by C R.S. § 1-40-107(2). 
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SUMMARY OF THE ARGUMENT 

Proposed Initiative 2013-2014 #48 is an intricate measure, complete with 

mandates, exceptions, defenses, definitions, regulatory requirements, and limits on 

private rights of action.  These intricacies were not lost on the Title Board; it heard 

about them but decided that many of these elements went beyond the needs of the 

prospective petition signer and the electorate at the November, 2014 election.  

Those decisions were erroneous and the resulting title should at least provide them 

with a better sense of the central provisions of the measure which they are asked to 

endorse with a petition signature or a vote, including: a reference to the 

misbranding statute that is being amended; the fact that “genetically modified” and 

“genetically engineered” are defined for the first time; and certain exceptions, 

limitations, and defenses that carve out notable holes in what is otherwise 

portrayed as a blanket mandate.   

The Title Board agreed with Petitioners that the Board‟s original title was 

not adequate, and it revised the title in several important respects.  It simply did not 

go far enough, and the resulting title will not portray the central elements of this 

measure in a way that will allow a voter to thoughtfully consider its merits.   

Petitioners respectfully ask that this Court direct the Board to correct the title set 

for #48 before signatures are gathered on petitions or votes are cast.  
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LEGAL ARGUMENT 

I. The Ballot Title is Misleading to Voters. 

A. Standard of Review. 

The Board is charged with setting a title that fully, fairly and accurately 

informs voters of the central elements of the measure so as to enable them to make 

a thoughtful decision about its merits.  C.R.S. § 1-40-106(3)(b); see also In re 

Title, Ballot Title & Submission Clause, & Summary for 1999-2000 #258(A), 4 

P.3d 1094, 1098 (Colo. 2000).  Avoiding voter confusion is at the heart of the title 

setting process.  See C.R.S. § 1-40-106(3)(b) (“[T]he title board shall consider the 

public confusion that might be caused by misleading titles” and set a title “which 

shall correctly and fairly express the true intent and meaning” of the proposed 

measure.).  “Although the titles need not state every detail of an initiative or restate 

the obvious, they must not mislead voters or promote voter confusion.”  1999-2000 

#258(A), 4 P.3d at 1099.  Importantly, “if a choice must be made between brevity 

and a fair description of essential features of a proposal, the decision must be made 

in favor of full disclosure to the registered electors.”  In re Title, Ballot Title & 

Submission Clause for Election Reform Amendment, 852 P.2d 28, 32 (Colo. 1993). 

This Court will review the Board‟s decision de novo to determine whether it 

has satisfied the requirement for a balanced and informative title.  In doing so, the 
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Court grants deference to the Board‟s determination.  In re Title, Ballot Title & 

Submission Clause, & Summary for Initiative 1999-2000 #256, 12 P.3d 246, 255 

(Colo. 2000).  However, this Court will reverse the Board‟s decision if the title set 

will “mislead the voters through a material omission or misrepresentation.”  Id. at 

256. 

B. The titles do not inform voters of the essence of the Proposed 

Initiative: “misbranding” of food stemming from the failure to 

affix certain labels. 

Initiative #48 is a comprehensive amendment to the misbranding statute,  

C.R.S. § 25-5-411, for the purpose of requiring and regulating genetically modified 

food labeling and also penalizing the failure to comply with this requirement.
1
  

There is a substantial statutory framework to which this proposed requirement 

would be added, but the title does not communicate this fundamental context of the 

proposed labeling provisions.  Without that context, the title fails to achieve its 

central task – to inform voters of the true meaning and intent of the measure.  

C.R.S. § 1-40-106(3)(b).   

 

 

                                                           
1
 Raised below at Ex. B at 4:14-5:11. 
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The Board was well aware that the focus of #48 was actually on 

misbranding, not simple labeling.  As one Board member asked and answered 

during the initial hearing, “should this be described in terms of defining food as 

misbranded[?] – that‟s what we‟re actually doing.”  Exhibit D (attached) at 21:6-8.  

Thereafter, the proponents agreed that expanding the statutory coverage of 

“misbranding” of food was their primary objective.  In fact, they stated that 

revision of the misbranding statute found in Proposed § 25-5-411(1)(q)  “is really 

the meat of the initiative.”  Id. at 25:12-13.  Presumably, the “meat” of an initiative 

is both one of its central provisions and an aspect that is necessary to relate to 

voters in order to “correctly and fairly express” the substance of the measure.  

C.R.S. § 1-40-106(3)(b).  This testimony is important in determining the wording 

of the title, because it reflects the proponents‟ true intent and desired meaning for 

their measure.  “The proponent of the measure best understands the reasons for 

initiating the change or addition to the constitution or statutes….  If testimony from 

such meeting could not be considered by the Board, the requirement of a public 

meeting would be meaningless.”  In re Proposed Amendment Concerning Unsafe 

Workplace Env’t, 830 P.2d 1031, 1034 (Colo.1992).  Therefore, the misbranding 

rubric is an aspect of the initiative that must be related to voters in the ballot title.   
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One Board member suggested excluding any reference to “misbranding” 

because, in the event of a close call between whether a provision does or does not 

need to be described in the title, “fewer words is better.”  Ex. B at 89:2-6.  In the 

title setting process, though, “if a choice must be made between brevity and a fair 

description of essential features of a proposal, the decision must be made in favor 

of full disclosure to the registered electors.”  Election Reform Amendment, 852 

P.2d at 32.  And misbranding is relevant because it is the unmistakable reference 

point for voters who need to know about the statutory framework for mandates and 

penalties being enacted.  That reference point belongs in the title.  See In re Title, 

Ballot Title, & Submission Clause for Initiative 2009-2010 #24, 218 P.3d 350, 353 

(Colo. 2009) (reference to a statutory heading that adds specificity to the measure 

and thus “frames the Initiatives‟ text” is properly placed in the ballot title).  As the 

“meat of the initiative” revamps key portions of existing consumer protection 

statutes, see Ex. A at 2 (Proposed § 25-5-411), it is necessary for the Board to 

include this reference in the title.  

  The Oregon Supreme Court recently considered a similar ballot measure 

where certain genetically modified foods would be added to Oregon‟s misbranding 

statute.  There, the title used “misbranding” or “misbranded” in several different 

places including the primary description of the measure  (“Some genetically 
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modified food (defined) for retail sale must be labeled, or is „misbranded.‟”), the 

statement of the effect of a “yes” vote (“„Yes‟ vote expands definition of 

„misbranded’ food to include some genetically engineered food (defined) when 

not labeled for retail sale . . . .”), and the statement of the effect of a “no” vote 

(“„No‟ vote retains the current definition of „misbranded‟ as used in law 

prohibiting the misbranding of food and the manufacture, sale, or delivery of 

misbranded food”).  Exhibit E (attached) at 2 (emphasis added).  In fact, the on-

the-ballot summary of the Oregon measure used “misbranding” or “misbranded” 

four different times to inform voters.  Id. 

#48 is solely concerned with amending Colorado‟s misbranding statue.  

Couching the title in the context of misbranding, as Oregon did, is a more accurate 

reflection of #48.  To ignore the “misbranding” rubric that is so pivotal to this 

measure was error, and the title should be remanded to the Board so that this 

omission may be addressed. 

C. The single subject statement in the title fails to reflect that the 

Proposed Initiative deals with labeling of some, rather than all, 

genetically modified foods. 

 Despite the implication of the single subject line, #48 does not require all 

“genetically modified” foods to be labeled.  Rather, #48 adds a subset of 

genetically modified foods into the already existing misbranding statute.  Once all 
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of the exemptions in #48 are taken into account, the statement “labeling of 

genetically modified food” is overly broad and inaccurate.
2
   

The measure specifically and intentionally excludes quite a few categories of 

food products from the labeling requirement, including all meat and dairy products, 

all restaurant food, all food and drink for animals, and all processed food that is 

produced with genetically modified enzymes or additives.  Given this lengthy list 

of exemptions, the phrase “concerning labeling of genetically modified food” is 

too broad and far overstates the reach of #48.  By using “some” in the single 

subject statement, the Board would have accurately summarized what this measure 

actually seeks to accomplish.  

This is precisely how the Oregon ballot title on this topic was worded, as it 

informed voters that the measure pertained to “[s]ome genetically modified food.”   

Ex. E at 2 (emphasis added).  That reference is clear and eliminates any question 

that the measure is all-encompassing as to food products.   

D. The title incorrectly summarized #48, as it requires labeling only 

if “the organism from which the food is derived” – not the food 

product itself – “has been treated with a genetically engineered 

material.” 

#48 concerns the misbranding of foods that are derived from organisms that 

have been treated with genetically modified material.  #48 is not concerned with 

                                                           
2
 Raised below in Motion for Rehearing at ¶ A(3) and Ex. B at 4:4-8. 
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whether the specific end product itself has been treated with genetically modified 

material.  Yet, the current title misleads voters into believing that #48 regulates the 

ultimate product rather than communicating that it is the organism from which the 

food product was derived that is covered. 

The definition of “genetically engineered” and “genetically modified” 

included in #48 is clear that the initiative does not concern the treatment of final 

food products, but rather the organisms from which they are derived: 

“(12.5) „GENETICALLY ENGINEERED‟ OR „GENETICALLY 

MODIFIED‟ MEANS FOOD PRODUCED FROM OR WITH AN 

ORGANISM OR ORGANISMS WITH ITS GENETICS ALTERED 

THROUGH APPLICATION OF . . . .” 

Ex. A at 1-2 (Proposed § 25-5-402(12.5)) (emphasis added). 

However, the title states that the measure actually addresses “food that has 

been genetically modified or treated with genetically modified material.”  Thus, the 

title misstates the actual reach of the measure which regulates labeling where the 

originating organism, not the foodstuff being purchased, has been genetically 

modified.  An accurate title could have referred to “food that is produced from 

organisms that have been genetically modified….”  

Where the Board misstates what the measure actually purports to 

accomplish, its title must be corrected so that voters at the petition gathering stage 
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and voters exercising their franchise are not misled.  In re Title, Ballot Title & 

Submission Clause & Summary for 1999–2000 No. 215, 3 P.3d 11, 16 (Colo. 

2000).  In No. 215, the title incorrectly informed voters that many more mines 

would be affected by the initiative than actually would have been affected by the 

text of the initiative.  Such a title was clearly misleading.  Accord, In re Title, 

Ballot Title & Submission Clause, & Summary for 1999-2000 No. 104, 987 P.2d 

249, 259 (Colo. 1999) (title was invalid where there was “a contradiction between 

the titles and the text of the Initiative”).   

Here, the title misleads voters by stating that the measure addresses the 

ultimate food product rather that the organisms from which it was produced.  It is 

akin to saying that a measure that expressly addresses oil drilling should be 

described as one that deals with gasoline, plastic, or fleece outerwear – products 

derived from oil.  As such, the title should be rephrased to reflect what #48 actually 

covers. 

E. The title does not inform voters that the failure to comply with the 

labeling mandate can subject a person to criminal prosecution. 

The title misleads voters about the serious consequences for failing to 

comply with #48.
3
  The title only refers to a regulatory scheme that exists for 

enforcement purposes, but the truth is, violations of #48 will subject violators to 

                                                           
3
 Raised below at Ex. B at 60:15-61:8. 
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criminal prosecution.  C.R.S. § 25-5-405 currently states that any person who 

violates the State‟s misbranding requirements “is guilty of a misdemeanor and, 

upon conviction thereof, shall be punished by a fine of not more than one thousand 

dollars, or by imprisonment in the county jail for not more than six months . . . .”  

Voters need to understand that a “yes” vote could subject their local grocer or 

favorite farmer‟s market provider to not only an administrative subpoena, 

enforcement proceeding, and fine, but up to six months in jail for failing to display 

the required notification about a genetically modified fruit or vegetable “in a clear 

and conspicuous manner on the retail store shelf,” as required by #48.  See Ex. A at 

3 (Proposed § 25-5-411(1)(q)).   

 The purpose of the title, after all, is to reflect the “true intent” of the 

proponents.  C.R.S. § 1-40-106(3)(b).  These proponents seek to impose a labeling 

requirement and make it part of a statute that utilizes criminal penalties.  A ballot 

title should not leave an aspect as significant as this unaddressed.  Criminal 

prosecution for failure to display a label, say, for a potato, in the proper manner 

would likely surprise many voters.  It is therefore entirely appropriate for the 

Board to describe an initiative‟s “significant effects” vis-à-vis existing law, even 

though the Board is not required to describe all effects an initiative could have in 

light of existing law.  In re Title, Ballot Title & Submission Clause, & Summary 
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Pertaining to Sale of Table Wine in Grocery Stores, 646 P.2d 919, 921 (Colo. 

1982) (approving title that explained to petition signers and voters “how the 

initiative fits in the context of existing law”).    

The Board was certainly aware that the mention of criminal prosecution 

could sway a voter‟s decision.  As one Board member said regarding including 

criminal prosecution, “I think that (aspect of the measure) could potentially 

change a voter’s mind.”  Ex. B at 85:4-7 (emphasis added).  Another Board 

member went further:  “people might be surprised that if you failed to [comply 

with #48], there‟s not just that someone will tell you you‟d better start doing it but 

you potentially could go to jail [which] is a little bit remarkable.”  Id. at 86:9-14 

(emphasis added).  Yet, the Board balked at referring to possible criminal 

prosecutions in the title and incorrectly decided to exclude any mention of criminal 

prosecution in the title.  See id. at 87:6-90:18. 

 A ballot measure‟s penalties are notable enough to deserve mention in the 

ballot title.  In Election Reform Amendment, for example, the proposed amendment 

created “mandatory, nonsuspendable fines for willful violations.”  852 P.2d at 33.  

The Court held that it was error for the Board to fail to mention these fines in the 

title.  Id. at 33-34 (“inclusion of penalty language  in the titles is required to ensure 
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that the titles „unambiguously state the principle of the provision sought to be 

added, amended, or repealed‟”) (citing C.R.S. § 1-40-101(2)).   

 The potential use of criminal penalties in the event of violations of #48 

warrants providing such information to the voters.  By failing to inform voters of 

this serious consequence, the Board erred.   

F. The title does not inform voters that the measure contains an 

important affirmative defense.   

The Board also failed to include language that notifies voters that a violator 

of #48 is exonerated if the violator: (1) did not have specific knowledge that the 

food was genetically modified; and (2) obtains a sworn statement from the supplier 

at the time of sale that the seed or food purchased was not genetically modified.  

See Ex. A at 3 (Proposed § 25-5-411(3)).  This aspect of the measure is a central 

feature that warranted inclusion in the title.
4
 

Inclusion of the affirmative defense in the ballot title would have been 

consistent with the Board‟s practices and this Court‟s decisions.  For instance, 

when the Title Board set a title for a measure extending criminal liability to certain 

corporate officers, that measure also provided for an affirmative defense where the 

affected corporate actors had disclosed all relevant facts to the attorney general.  

See Blake v. King, 185 P.3d 142, 147-48 (Colo. 2008).  This defense revolved 

                                                           
4
 Raised below at Ex. B at 81:24-82:6. 
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around the knowledge and the good faith of the affected party.  The Board included 

a reference to this affirmative defense in the ballot title, and that portion of the title 

was not challenged – and for good reason.  “Although the titles do not describe 

every detail of the proposed measure, they include the measure‟s „central 

features‟… (and thus) are „fair, clear, and accurate.‟”  Id. at 147.  Thus, the title‟s 

inclusion of the initiative‟s affirmative defense was proper and, in fact, necessary 

to provide voters with a fair, clear, and accurate title.  

In contrast, the title for #48 omits any reference to the initiative‟s sole 

affirmative defense, one that also is also triggered by the knowledge and good faith 

of the affected party.  The Board thus omitted a central feature of the measure from 

the title, contrary to the requirements of state statute. 

There is nothing novel for voters in seeing references to affirmative defenses 

in a ballot title.
5
  An affirmative defense is a “central feature” of the ballot measure 

in which it appears, and its omission was error by the Board. 

                                                           
5
 It is common for the Board to include an affirmative defense in a ballot title.  For 

example, in setting a title for the medical marijuana initiative in 1998, the Board 

addressed the authorized use of medical marijuana but also included in the title the 

fact that the measure established “an affirmative defense to Colorado criminal laws 

for patients and their primary care-givers relating to the medical use of marijuana.”  

See Colorado Legislative Council, Research Pub. No. 475–0, An Analysis of 2000 

Ballot Proposals 35 (2000). 
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G. The titles do not inform voters of the measure’s unique definitions 

of “genetically modified” and “genetically engineered,” or even 

that these are terms defined by #48. 

When an initiative adopts a new definition that creates “a new or 

controversial legal standard which would be of significance to all concerned with 

the issues,” the title should alert voters to the existence of the definitions.
6
  See 

Election Reform Amendment, 852 P.2d at 34.   

#48 provides unique, detailed definitions of the terms “genetically modified” 

and “genetically engineered.”  See Ex. A at 1-2 (Proposed § 25-5-402(12.5)).  The 

question for the Board and this Court was whether the definition concerns a term 

“which is within the common understanding of most voters.”  In re Proposed 

Initiative on Taxation III, 832 P.2d 937, 941 (Colo. 1992).  In other words, are the 

terms or phrases as used in the measure “novel or cryptic”?  In re Title, Ballot Title 

& Submission Clause, & Summary Pertaining to Proposed Initiative Designated 

Governmental Bus., 875 P.2d 871, 877 (Colo. 1994).  These definitions may not be 

novel within the scientific community, but they are certainly cryptic to the ordinary 

voter.  The phraseology of “genetically modified” and “genetically engineered,” as 

defined, is most likely not part of most voters‟ general perception about food 

production.   

                                                           
6
 Raised below at Ex. B at 59:22-60:14. 
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The fact that these terms are thorough and scientifically based does not mean 

they should be hidden from view.  It certainly is true that it is the easier course to 

omit definitional references from the ballot title.  But voters should not have to 

wonder whether it will be up to the General Assembly or a regulatory agency to 

define them if the initiative is adopted.  Instead, voters should know that, in 

enacting this measure, they are defining these key terms.  

The ballot title approved by the Oregon Supreme Court previously discussed 

specified that these pivotal terms were defined in the proposed measure by 

referring to “[s]ome genetically modified food (defined)”.  Ex. E at 2 (emphasis 

added).  Certainly, Colorado voters deserve at least this much notice or even a 

slightly more ample warning from the Title Board that this measure defines these 

key phrases.   

By including a prompt, such as “as defined in the measure,” the title would 

at least provide notice to interested voters to refer to the initiative text for further 

information.  See In re Title, Ballot Title & Submission Clause, & Summary for 

Initiative 1999-2000 #245(f), 1 P.3d 739, 744-45 (Colo. 2000) (holding that the 

Title Board correctly included a portion of the initiative‟s definition in the title).  

The failure to do so deprives interested voters of information that can directly 

affect their overarching comprehension of the measure before them. 
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H. The title does not inform voters that the measure exempts from 

the labeling requirement processed food that is produced with 

genetically engineered enzymes or additives. 

In addition to the exemptions currently laid out in the title, #48 also exempts 

“any processed food that would be subject” to the misbranding statute “solely 

because one or more processing aids or enzymes were produced or derived with 

genetic engineering.”
7
  Ex A. at 3 (Proposed § 25-5-411(q)(IV)).  A “processing 

aid” may be a substance that remains in the ultimate food product or is removed 

from it.  If it remains, it may do so only at “insignificant levels” or at least not in 

such a concentration as to “significantly increase” the constituent elements at issue.  

See id. at 1 (Proposed § 25-5-402(20.5)).  In other words, under #48, a food will 

not be treated as if it were genetically modified – even though it was genetically 

modified – as long the processing aid used leaves only an “insignificant” footprint. 

Voters would likely be surprised to learn that #43 does not apply to such 

processed foods that are, in fact, genetically modified.  The proponents have the 

prerogative to leave undefined terms such as “insignificant,” but the Board does 

not have leeway to fail to refer to a major exception that voters would not presume 

to be included in a labeling measure.  The Title Board should have given voters 

                                                           
7
 Raised below in Motion for Rehearing, ¶ A(8). 
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notice of this unlikely element of the initiative, and because it did not, the title set 

was deficient.   

I. The title does not inform voters that the measure applies to raw 

agricultural commodities but only at the point of retail sale rather 

than at the point of consumption, where most consumers would 

use them. 

The title indicates that all genetically modified food will carry a label.  See 

Ex. C (“requiring food that has been genetically modified or treated with 

genetically modified material to be labeled”).  But this indication is incorrect and 

misleading.
8
  Any consumer who eats a food product that has been packaged will 

see the label affixed to the product they are about to eat or drink.  In contrast, a 

person who consumes raw agricultural goods, such as fruits and vegetables, will 

not have access to any such label at the time of consumption.  This is a material 

distinction that should be outlined in the title.   

According to #48, the label for raw agricultural goods “shall be displayed in 

a clear and conspicuous manner on the retail store shelf or bin in which such 

commodity is placed for sale by the retailer.”  Ex. A at 3 (Proposed § 25-5-411(q)) 

(emphasis added).  The current title promises that consumers will have access to a 

“label” which never exists in connection with raw agricultural products.  The title 

states that the measure “requir[es] food that has been genetically modified or 

                                                           
8
 Raised below in Motion for Rehearing, ¶ A(12). 
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treated with genetically modified material to be labeled.”  Yet for fresh fruits and 

vegetables, no “label” will be found on such food or the bags or other containers in 

which it is transported.  Both the person who shops for a packaged processed food 

and the person who eats it at home or in the office will have access to a label.  But 

only the shopper for raw agricultural commodities will have access to the 

information about possible genetic modification; the family member or guest who 

opens the refrigerator will have no label to review – a fact that the unknowing 

voter will not appreciate, based on the ballot title set by the Board.  

The title clearly fails to describe the manner in which genetically modified 

foods will be labeled, and misleads voters into believing that all labels will be 

placed on the goods themselves.  As this Court has stated, “[i]n the absence of . . . 

brief but critical phrases,” a title cannot “fairly reflect the contents” of a proposed 

initiative.  In re Proposed Initiated Constitutional Amendment of Educ., 682 P.2d 

480, 482 (Colo. 1984).   Given the impression left on voters by the language used, 

the title should at least be modified to correctly describe the absence of anything 

but in-store signage for raw agricultural commodities.    
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J. The title contains the mandated wording of the label even though 

such detail is not a central measure of the initiative. 

The title contains the actual text of the label regarding genetic modification 

of food: “Produced with genetic engineering.”
9
  It is not apparent what unique 

insight the wording of the label will provide to voters, either in the petition 

circulation stage or, if sufficient signatures are gathered, on the ballot.  In fact, it 

would seem that this is a level of detail that does not address the primary objective 

of  title setting.  “The titles, standing alone, should be capable of being read and 

understood, and capable of informing the voter of the major import of the 

proposal, but need not include every detail.”   In re Title, Ballot Title & 

Submission Clause for Proposed Initiatives 2001-2002 No. 21 and 22, 44 P.3d 213, 

222 (Colo. 2002) (emphasis added).  How is the Title Board to discern between 

topics of major import and mere details?  The former will “allow the voter to 

understand the effect of a yes or no vote on the measure.”  Id.  

The words used on a label do not advance voter understanding about the 

underlying legal change proposed.  The label‟s verbiage is an implementation 

detail, rather than a major provision of the measure, and therefore is not 

appropriate for inclusion in the ballot title.   See In re Title, Ballot Title & 

Submission Clause, & Summary for Initiative #73, 135 P.3d 735, 740-41 (Colo. 

                                                           
9
 Raised below in Motion for Rehearing at ¶ B. 
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2006) (aspects of an initiative‟s implementation do not rise to the level of central 

provisions of the measure).   

This very issue was raised by at least one Board member.  He wondered 

openly about the label‟s wording, saying “I don‟t know if that‟s certainly important 

enough to have to be in there or not.”  Ex. D at 13:6-8.  Ultimately, the Board 

included this reference, but it cannot be said that voters need this language in order 

to discern what this measure addresses or whether they should support it.  

In short, the words on the label do not provide useful information to the 

voter.  And the label certainly is not more important to the voter than the other 

omissions made by the Board outlined above.  Therefore, it should be removed 

from the title. 
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CONCLUSION 

The Board erred by failing to include in the title key elements of #48.  In 

contrast, it included other language (such as the label wording) that is not central to 

the legal change proposed.  The ballot title should be returned to the Board for 

correction, consistent with the claims advanced in this appeal.   

Respectfully submitted this 6th day of February, 2014. 

       

             

      s/ Mark G. Grueskin    

      Mark G. Grueskin, #14621 

      RECHT KORNFELD, P.C. 

      1600 Stout Street, Suite 1000 

      Denver, CO 80202 

      Phone: 303-573-1900 

      Facsimile: 303-446-9400 

      Email: mark@rechtkornfeld.com 

      ATTORNEYS FOR PETITIONERS 
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