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Appeal from the District Court, Water Division No. 5 
Case No. 13CW3077 
The Honorable Judge James Berkley Boyd 

Concerning the Application of the United States of America, 
the City and County of Denver, acting by and through its 
Board of Water Commissioners, the City of Colorado Springs, 
acting through its Enterprise Colorado Springs Utilities, the 
Colorado River Water Conservation District, the Northern 
Colorado Water Conservancy District, the Middle Park Water 
Conservancy District, the Grand Valley Water Users 
Association, the Orchard Mesa Irrigation District, the Grand 
Valley Irrigation Company, the Palisade Irrigation District, 
and Climax Molybdenum Company for a Determination of 
Water Rights in Summit, Grand, Garfield, Eagle, Pitkin, 
Routt, Gunnison, Rio Blanco, and Mesa Counties, Colorado 
Opposer-Appellant: City of Golden 
v.  
Applicants-Appellees: the United States of America, the City 
and County of Denver, Acting by and through its Board of 
Water Commissioners, the City of Colorado Springs, Acting 
through its Enterprise Colorado Springs Utilities, the 
Colorado River Water Conservation District, the Northern 
Colorado Water Conservancy District, the Middle Park Water 
Conservancy District, the Grand Valley Water Users 
Association, the Orchard Mesa Irrigation District, the Grand 
Valley Irrigation Company, the Palisade Irrigation District, 
and Climax Molybdenum Company 
Opposers-Appellees: the City of Aurora, the Chimney Rock 
Ranch LLC, the Clinton Ditch and Reservoir Company, the 
Eagle Park Reservoir Company, the Eagle River Water and 
Sanitation District, the Grand County Board of 
Commissioners, the Town of Gypsum, the Public Service 
Company of Colorado, the Snake River Water District, the 
Summit County Board of Commissioners, the Upper Eagle 
Regional Water Authority, and the Ute Water Conservancy 
District 
Division Engineer-Appellee: James Heath, in his capacity as 
the Division Engineer for Water Division No. 5 
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Appellant, the City of Golden (“Golden”), submits the following Notice of 

Appeal pursuant to Colorado Appellate Rules (“C.A.R.”) 3 and 4(a): 

I. Description of the Nature of the Case and Disposition in Water Court 
 

A. General statement of the nature of the controversy. 
 

Green Mountain Reservoir (“GMR”) was decreed 1935 water rights through 

a series of earlier cases collectively referred to as the “Blue River Decree.”  To 

resolve ongoing administrative controversies that existed for decades, the Co-

Applicants negotiated a complex water rights administrative protocol (“Protocol”) 

to manage future administration of GMR’s storage and hydropower rights and other 

water rights located upstream of GMR.  The Co-Applicants filed in water court to 
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obtain a determination that the Protocol was consistent with the Blue River Decree 

and to direct future Blue River administration be in accordance with the Protocol. 

Golden owns a transbasin water right appropriated in 1959 upstream of GMR. 

Golden raised concerns that the Protocol would injure its 1959 water right by 

increasing the frequency and duration of GMR calls.  In short, the Protocol is 

inconsistent with the prior appropriation doctrine and through multiple 

subordinations it allows water rights upstream of GMR (including many junior to 

Golden) to divert and fill ahead of the more senior GMR.  The result is to extend the 

GMR call against Golden’s 1959 water right which does not benefit from the 

subordinations.  Golden also maintains the Protocol is not consistent with the Blue 

River Decree.  On motion for summary judgment, the water court ruled that Golden’s 

injury concerns were not a proper inquiry, the Protocol is consistent with the Blue 

River Decree, and the State Engineer was ordered to administer the Protocol. 

B. Judgment and order being appealed and basis for Supreme Court 
jurisdiction. 

 
Golden appeals the water court’s Order on USA Motion for Summary 

Judgment (“Order”) that held that (1) injury is not a proper or essential inquiry in 

this case; (2) the Protocol is consistent with the Blue River Decree; (3) vacated the 

trial and precluded Golden’s opportunity to present evidence germane to the 

foregoing factual issues; and (4) ordered the State Engineer to administer water 
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rights in accordance with certain sections of the Protocol even though the Protocol 

is inconsistent with the prior appropriation doctrine and no inquiry was conducted 

on whether such administration would cause injury to other water rights. The 

Colorado Supreme Court has jurisdiction pursuant to Colo. Const. Art. VI, § 2(2), 

C.A.R. 1(a)(1), 1(a)(2) and 4(a), and C.R.S. § 13-4-102(1)(d).  

C. Whether the judgment or order resolved all of the issues including 
attorney’s fees and costs. 

 
The Order resolved all issues as a matter of law and there was no award of 

attorney’s fees and costs. 

D. Whether the judgment was made final for purposes of appeal pursuant 
to C.R.C.P. 54(b). 

 
C.R.C.P. 54(b) is inapplicable to the Order. 

E. Date the judgment or order was entered. 
 

The Order was entered on May 26, 2022.  

F. Whether any extensions of time were granted to file post-trial relief. 
 

No extensions of time were sought or granted to file post-trial relief.  
 

G. Date any motion for post-trial relief was filed. 
 

Golden filed a Motion for Reconsideration and Clarification on June 9, 2022, 

which was within the deadline set forth in C.R.C.P. 59(a).  

H. The date any motion for post-trial relief was denied or deemed denied 
under C.R.C.P. 59(j).  
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The Water Court did not rule on Golden’s Motion for Reconsideration and 

Clarification, thus that motion was deemed denied under C.R.C.P. 59(j) on August 

11, 2022. 

I. Whether any extensions were granted to file any notice of appeal.  
 

No such extensions were sought or granted.  
 
II. Advisory Listing of the Issues to be Raised on Appeal 

A. Whether the Water Court erred when it held that injury was not a proper 

or essential inquiry in this case as a matter of law.  

B. Whether the Water Court erred when it held that the Protocol is 

consistent with the Blue River Decree. 

C. Whether the Water Court erred when it ordered the State Engineer to 

administer water rights in accordance with certain sections of the Protocol, even 

though the Protocol is inconsistent with the prior appropriation doctrine and no 

inquiry was conducted on whether such administration would cause injury to water 

rights. 

D. Whether the Water Court erred in denying Golden the opportunity to 

present evidence at trial on issues that are inherently factual in nature, including 

newly discovered evidence Golden obtained through ongoing and timely discovery 
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completed after the briefing on summary judgment and before the scheduled trial 

date that was vacated by the Order.    

III. Whether any Transcripts are Necessary 

No transcripts are necessary, and no transcripts of evidence taken before the 

water court exist.  The only transcripts known to exist are from a deposition taken 

by Golden of the United States, and excerpts of those transcripts were filed with the 

water court as an exhibit.  Evidence in the record consists of all pleadings and 

exhibits filed with the water court in this matter and related information. 

IV. Whether a Magistrate Issued the Order on Review 

A magistrate did not issue the order on review. 

V. Counsel for the Parties 

A. Counsel for Opposer-Appellant City of Golden: 
 

Bushong & Holleman P.C.   
Steven J. Bushong (#21782) 
Cassidy L. Woodard (#48824) 
Gunnar J. Paulsen (#52433) 
1525 Spruce Street, Suite 200 
Boulder, CO 80302 
Phone: (303) 431-9141 
Email: sbushong@bh-lawyers.com, cwoodard@bh-lawyers.com, 
gpaulsen@bh-lawyers.com  
 
Porzak Law LLC 
Glenn Porzak (#2793) 
1111 Spruce Street, Suite 303 
Boulder, CO 80302 
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Phone: (720) 583-6270 
Email: porzaklaw@gmail.com  
 

B. Counsel for Applicant-Appellee United States of America 
 

Romney S. Philpott, Reg. No. 35112  
Jeff N. Candrian, Reg. No. 43839  
U.S. Department of Justice Environment and Natural Resources Division  
999 18th Street South Terrace – Suite 370  
Denver, CO 80202  
Phone Number: (303) 844-1810 (Philpott) (303) 844-1382 (Candrian)  
Fax Number: (303) 844-1350  
E-mail: romney.philpott@usdoj.gov, jeffrey.candrian@usdoj.gov  
 

C. Counsel for Applicant-Appellee the City and County of Denver, acting 
by and through its Board of Water Commissioners 
 
Daniel J. Arnold, Reg. No. 35458  
James M. Wittler, Reg. No. 44050   
Board of Water Commissioners City and County of Denver  
1600 West 12th Avenue  
Denver, CO  80204  
Phone Number: (303) 628-6466  
E-mail: daniel.arnold@denverwater.org,  james.wittler@denverwater.org  
 

D. Counsel for Applicant-Appellee the City of Colorado Springs, acting 
through its Enterprise Colorado Springs Utilities  

 
William A. Paddock, Reg. No. 9478  
Carlson, Hammond & Paddock, L.L.C.  
1900 N. Grant Street, Suite 1200  
Denver, CO 80233  
Phone Number: (303) 861-9000  
Fax Number: (303) 861-9026  
E-mail: bpaddock@chp-law.com  
 
Michael J. Gustafson, Reg. No. 37364   
City Attorney’s Office – Utilities Division Colorado Springs Utilities   
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P.O. Box 1575, Mail Code 510  
Colorado Springs, CO  80901   
Phone Number: (719) 385-5909  
Fax Number: (719) 385-5535  
E-mail: mgustafson@springsgov.com  
 

E. Counsel for Applicant-Appellee the Colorado River Water 
Conservation District 
 
Peter C. Fleming, Reg. No. 20805  
Jason V. Turner, Reg. No. 35665  
Colorado River Water Conservation District  
P.O. Box 1120  
Glenwood Springs, CO  81602-1120  
Phone Number: (970) 945-8522  
Fax Number: (970) 945-8799  
E-mail: pfleming@crwcd.org, jturner@crwcd.org  
 

F. Counsel for Applicant-Appellee the Northern Colorado Water 
Conservancy District 
 
Bennett W. Raley, Reg. No. 13429  
Trout, Raley, Montaño, Witwer & Freeman, P.C.  
1120 Lincoln Street, Suite 1600 Denver, CO  80203-2141  
Phone Number: (303) 861-1963  
E-mail: bwraley@mac.com  
 

G. Counsel for Applicant-Appellee the Middle Park Water Conservancy 
District 
 
Kent Whitmer  
The Whitmer Law Firm, LLC  
P.O. Box 38  
Hot Sulphur Springs, CO 80451  
Phone Number: (970)725-3460  
Email:  kent@whitmerlawfirm.com  
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H. Counsel for Applicants-Appellees the Grand Valley Water Users 
Association and the Orchard Mesa Irrigation District 
 
Kirsten M. Kurath Williams 
Turner & Holmes, P.C.  
858 Grand Ave., Suite #1  
Grand Junction, CO  81501  
Phone Number: (970) 242-6262  
Fax Number: (970) 241-3026  
Email: kmkurath@wth-law.com  
 

I. Counsel for Applicant-Appellee the Grand Valley Irrigation Company 
 
Frederick G. Aldrich, Reg. No. 428   
Aldrich Law Firm, LLC  
601A 28 1/4 Road  
Grand Junction, CO  81506  
Phone Number: (970) 245-7950  
Fax Number: (970) 245-0664  
E-mail: faldrich@aldrich-law.com  
 

J. Counsel for Applicant-Appellee the Palisade Irrigation District 
 
Nathan A. Keever, Reg. No. 24630  
Dufford, Waldeck, Milburn & Krohn, LLP  
744 Horizon Ct., Suite 300  
Grand Junction, CO 81506-3947  
Phone Number: (970) 241-5500  
Fax Number: (970) 243-7738  
Email: keever@dwmk.com  
 

K. Counsel for Applicant-Appellee Climax Molybdenum Company 
 
Brian M. Nazarenus, Reg. No. 16984  
Sheela S. Stack, Reg. No. 32768  
5299 DTC Blvd., Suite 610   
Greenwood Village, Colorado 80111   
Phone Number: (720) 647-5661  
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Email: bnazarenus@nswlaw.com, sstack@nswlaw.com  
 

L. Counsel for Opposer-Appellee the City of Aurora 
 
John M. Dingess, Reg. No. 12239 
Hamre Rodriguez Ostrander and Dingess P.C. 
3600 So. Yosemite Street, Suite 500    
Denver, Colorado 80237-1829  
Phone: (303) 779-0200  
Fax: (303) 779-3662  
Email: jdingess@hrodlaw.com  
 

M. Counsel for Opposer-Appellee Chimney Rock Ranch LLC 
 
Bushong & Holleman P.C.   
Steven J. Bushong (#21782) 
Karen L. Henderson (#39137) 
1525 Spruce Street, Suite 200 
Boulder, CO 80302 
Phone: (303) 431-9141 
Email: sbushong@bh-lawyers.com, cwoodard@bh-lawyers.com 
 

N. Counsel for Opposers-Appellees Clinton Ditch and Reservoir Company, 
the Eagle Park Reservoir Company, the Eagle River Water and 
Sanitation District, the Snake River Water District, and the Upper 
Eagle Regional Water Authority 
 
Porzak Law LLC 
Glenn Porzak (#2793) 
1111 Spruce Street, Suite 303 
Boulder, CO 80302 
Phone: (720) 583-6270 
Email: porzaklaw@gmail.com  
 

O. Counsel for Opposer-Appellee Grand County Board of Water 
Commissioners 
 
David C. Taussig, #16606  
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White & Jankowski LLC  
1333 W. 120th Ave., Suite 302  
Westminster, Colorado 80234  
Phone: (303) 595-9441  
Fax: (303) 825-5632  
Email: davet@white-jankowski.com 
 

VI. Appendices 

Appendix 1, required by C.A.R. 3(d)(7)(A) – Order on USA Motion for 

Summary Judgment, entered May 26, 2022 in Case No 13CW3077 (referred to as 

the “Order” herein).  

Appendix 2, required by C.A.R. 3(d)(7)(C) – City of Golden’s Motion for 

Reconsideration and Clarification, filed June 9, 2022 in Case No. 13CW3077. 

RESPECTFULLY SUBMITTED this 28th day of September 2022. 

      BUSHONG & HOLLEMAN PC 
 
 
      __________________________ 

     Steven J. Bushong (#21782) 
     Cassidy L. Woodard (#48824) 
     Gunnar J. Paulsen (#52433)  

Attorneys for the City of Golden 
 

     PORZAK LAW LLC  
 
     /s/ Glenn E. Porzak (by SJB)  
     _____________________________  
     Glenn E. Porzak (#2793)  

Attorney for the City of Golden 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on this 28th  day of September 2022, a true and correct copy of the 
foregoing CITY OF GOLDEN’S NOTICE OF APPEAL and its appendices was served 
electronically via Colorado Courts E-filing to the Water Court for Water Division 5 and each of 
the following parties that appeared in the action below: 
 
Party Name Party Type Attorney Name 

Aurora, City of Opposer JOHN MARSHALL DINGESS (HAMRE RODRIGUEZ OSTRANDER AND 
DINGESS PC) 

Chimney Rock Ranch Llc Opposer KAREN LEIGH HENDERSON (Bushong and Holleman PC) 
STEVEN J BUSHONG (Bushong and Holleman PC) 

Climax Molybdenum Company Applicant BRIAN M NAZARENUS (Nazarenus Stack and Wombacher LLC) 
SHEELA S STACK (Nazarenus Stack and Wombacher LLC) 

Clinton Ditch And Reservoir 
Company 

Opposer GLENN EDWARD PORZAK (Porzak Law LLC) 

Colorado River Water 
Conservation Dist. 

Applicant JASON VICTOR TURNER (Colorado River Water Conservation District) 
PETER CHENEY FLEMING (Colorado River Water Conservation District) 

Colorado Springs Utilities Applicant MICHAEL JOHN GUSTAFSON (Colorado Springs Office of the City Attorney) 
NATHAN M ENDERSBEE (Colorado Springs Office of the City Attorney) 
WILLIAM ARTHUR PADDOCK (Carlson, Hammond & Paddock, L.L.C.) 

Denver, City & County of Applicant DANIEL JOHN ARNOLD (Denver Water) 
JAMES MICHAEL WITTLER (Denver Water) 

Division 5 Engineer Division Engineer DIVISION 5 WATER ENGINEER (State of Colorado DWR Division 5) 

Eagle Park Reservoir Company Opposer GLENN EDWARD PORZAK (Porzak Law LLC) 

Eagle River Water And Sanitation 
Dist 

Opposer GLENN EDWARD PORZAK (Porzak Law LLC) 

Englewood, City of Opposer ANN MARIE RHODES (The Law Office of Tod J Smith) 
BENJAMIN MICHAEL WILSON (Berg Hill Greenleaf & Ruscitti LLP) 
DAVID GOWER HILL 
PATRICK MICHAEL HAINES (Berg Hill Greenleaf & Ruscitti LLP) 

Grand County Board of 
Commissioners 

Opposer DAVID C TAUSSIG (White and Jankowski LLC) 
MITRA MARIE PEMBERTON (CO Attorney General) 

Grand Valley Irrigation Company Applicant FREDERICK G ALDRICH (Aldrich Law Firm LLC) 
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Party Name Party Type Attorney Name 

Grand Valley Water Users 
Association 

Applicant KIRSTEN MARIE KURATH (Williams Turner and Holmes PC) 

Gypsum, Town of Opposer JASON M GROVES (Patrick Miller and Noto PC) 
KEVIN LAND PATRICK (Patrick Miller and Noto PC) 

Middle Park Water Conservancy 
District 

Applicant KAITLIN LOISEAU RANDALL (Kent H. Whitmer) 
KENT HOWARD WHITMER (Kent H. Whitmer) 

Northern Colo Water 
Conservancy Dist. 

Applicant BENNETT WILLIAM RALEY (Trout Raley) 
PEGGY E MONTANO (Trout Raley) 

Orchard Mesa Irrigation District Applicant KIRSTEN MARIE KURATH (Williams Turner and Holmes PC) 

Palisade Irrigation District Applicant NATHAN A KEEVER (Dufford, Waldeck, Milburn & Krohn, LLP) 

Public Service Company of 
Colorado 

Opposer CAROLYN F BURR (Welborn Sullivan Meck & Tooley, P.C.) 
JAMES MERLE NOBLE (Welborn Sullivan Meck & Tooley, P.C.) 

Snake River Water District Opposer GLENN EDWARD PORZAK (Porzak Law LLC) 

State Engineer State Engineer COLORADO DIVISION OF WATER RESOURCES (State of Colorado - Division 
of Water Resources) 

Summit County Board of 
Commissioners 

Opposer THOMAS W KORVER (Hayes Poznanovic Korver LLC) 

United States Applicant JAMES J DUBOIS (US Department of Justice ENRD) 
JEFFREY NEEL CANDRIAN (US Department of Justice ENRD) 
ROMNEY SHARPE PHILPOTT (US Department of Justice ENRD) 

Upper Eagle Regional Water 
Authority 

Opposer GLENN EDWARD PORZAK (Porzak Law LLC) 

Ute Water Conservancy District Opposer CHRISTOPHER L GEIGER (Balcomb and Green PC) 
SARA MARIE DUNN (Balcomb and Green PC) 

 
 
 
     ____________________________  
      

Gunnar J. 
Paulsen

Digitally signed by Gunnar J. 
Paulsen 
Date: 2022.09.28 10:45:29 
-06'00'


