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VIA EMAIL
The Honorable Chief Justice
and Justices of the Colorado Supreme Court
c/o Ms. Cheryl Stevens
Clerk of the Supreme Court
2 East 14th Avenue
Denver, CO 80203
Proposed Changes to Unauthorized Practice of Law Rules 232, 232.1, and 232.2
Your Honors and Ms. Stevens:
I plan to testify at any hearing on published proposed changes to the above Rules reflecting my
experiences that include both litigation and complex financial transactions of over $2 billion.
In my practice, I have seen recurring instances of entities which are not law firms selling or
reselling services involving the exercise of legal judgment. While impressive, the proposed
changes do not adequately address such situations. Additional technical changes are also
appropriate to ensure that any exercise of legal judgment that relates to the substantive and
procedural laws of Colorado through the application of conflict of laws provisions is considered
the practice of law (not technically addressed to date in the proposed changes).
Regards,
/s/
Karen A. Hammer, LL.M.

Rule 232. Rules Governing Unauthorized Practice of Law Proceedings

Preamble

In prohibiting the unauthorized practice of law in Colorado in the public interest, the supreme
court’s regulatory and policy objectives include:
(1) Protecting the public by ensuring that persons who assist others in their legal affairs have
sufficient competence to avoid harming the liberty interests and property rights of those they
assist;
(2) Safeguarding the system of justice and avoiding the waste of limited judicial resources by
ensuring that only qualified persons assist others before tribunals;
(3) Educating the public about the activities that constitute the unauthorized practice of law; and

(4) Providing the public with access to the justice system at a reasonable cost by permitting
nonlawyers to provide legal representation of limited scope in certain circumstances.; and
(5) Supporting these regulatory policies and goals through enforcement systems, including,
without limitation, systems for (i) monitoring, (ii) accepting requests for investigation, (iii)
investigating, (iv) resolving, (v) prosecuting, (vi) enforcing, and (vii) supervising
unauthorized practice of law issues and allegations.
(4)

Part I. Terminology and Jurisdiction
Rule 232.1. Terminology
For purposes of this rule, the following definitions and abbreviations apply:

“Advisory Committee” refers to the Supreme Court Advisory Committee on the Practice of Law,
as identified in C.R.C.P. 232.4.
“Civil injunction” and derivatives of that term generally refer to a proceeding brought under
C.R.C.P. 232.14 through C.R.C.P. 232.20 to enjoin a respondent from the unauthorized practice
of law.
“Complaining witness” means a person who submits a request for investigation to the Regulation
Counsel under C.R.C.P. 232.9(a)(1).
“Contempt” refers to a proceeding brought under C.R.C.P. 232.22 through C.R.C.P. 232.24 to
hold in contempt a respondent who is alleged to have engaged in the unauthorized practice of
law in contravention of a previous injunction.
“Costs” are those costs made available in civil cases and may include travel expenses incurred by
witnesses, fees for court reporters, and fees for expert witnesses. “Costs” may also include
expenses incurred during an investigation.
“Exercise of legal judgment” and derivatives of that phrase mean the application of actual or
purported knowledge or understanding of the law and related judicial systems, beyond that of the
ordinary citizen, to a particular set of facts or type of facts.
“Expunge” and “expungement” refer to the destruction of all files, records, and other items of
any type in a given proceeding.
[MOVED FROM SUBSTANTIVE TEXT IN 232.2]
“In Colorado, when used to describe the practice of law relating to any issue, includes occurs
“in Colorado” if the situations (i) to which the substantive or procedural laws of Colorado
apply; (ii) for which applicable conflict of laws principles would reasonably suggest the
application of substantive or procedural laws of Colorado, (iii) relating to any action, issue,
dispute, or property nonlawyer takes the actions at issuewithin the geographic boundaries of
Colorado if the recipient or subject of legal services was in Colorado at the time of the actions,
or if the actions involve a tribunal located in Colorado (other than a tribunal involving federal
or tribal jurisdiction in a proceeding to which no substantive or procedural state, or local law of
Colorado reasonably applies; unless any of the actions otherwise constituting the practice of
law are controlled by or supervised by a lawyer duly licensed to practice law in Colorado.

“Including” means including but not limited to.

“Injunction,” “enjoin,” and derivatives of those terms refer to a court order prohibiting a
nonlawyer from engaging in the unauthorized practice of law.
“Mail” and “mailing” means the sending of a document or other item through the U.S. Postal
Service, through a commercial delivery service, or by electronic means.
“Notice,” “notify,” and derivatives of those terms are addressed in C.R.C.P. 232.29.

“Nonlawyer” means a person (i) who is not licensed, authorized, or otherwise certified to
practice law in Colorado by the supreme court, (including a disbarred lawyer) or (ii) who
supervises, manages, or otherwise controls a person practicing law in Colorado.
“Person” includes an individual, a trust, or an entity, which includes a firm, association,
corporation, partnership, or limited liability company.
[MOVED FROM SUBSTANTIVE TEXT IN 252.2]
“Practice of law” includes the following (unless such action is being actively
supervised and controlled by a lawyer duly licensed to practice law in Colorado who
has total responsibility and/or liability therefore):
(1)Protecting, defending, negotiating, or enforcing the legal rights or duties of another person;
(2)Representing another person before any tribunal or, on behalf of another person,
drafting pleadings or other papers for any proceeding before any tribunal or involving
any transaction or asset in Colorado;
(3) Counseling, advising, or assisting another person in connection with (i) the legal rights or
duties of that person’s legal rights or duties or (ii) the substantive or procedural laws of
Colorado;
(2)(4)
Exercising legal judgment in preparing, negotiating legal aspects of, interpreting the
legal implications of, or otherwise communicating about the legal effect of Colorado
law;for another person;
(3)(5)
Any other activity the supreme court determines to constitute the practice of law; and

(6) Any other activity that controlling legal authority reasonably suggests constitutes the
practice of law.
“Proceeding” means any investigative or judicial proceeding under C.R.C.P. 232, including
preliminary investigations under C.R.C.P. 232.9.
[MOVED FROM SUBSTANTIVE TEXT IN 252.2]
“Prohibited Activities” or any variation thereof means the unauthorized practice of law
by a nonlawyer and includes the following:
(1) Exercising, controlling or directing another person in the exercise of legal judgment to advise
a third party another person about the legal effect of a proposed action, decision, or legal
issue;
(2) Exercising legal judgment to advise another person about legal remedies or possible courses
of legal action available to that person or a third person;
(1)(3) Exercising legal judgment to select a legal document for another person or to prepare a
legal document for another person, other than solely as a typist or scrivener;
(4) Exercising legal judgment when representing or advocating for another person in a
negotiation, settlement conference, mediation, or alternative dispute resolution
proceeding unless the person exercising such judgment is also simultaneously doing
so on its own behalf;
(2)(5) Exercising legal judgment to represent or advocate for another person in a hearing,
trial, or other legal proceeding before a tribunal;
(6) Advertising or holding oneself out, either directly or impliedly, as an attorney, a lawyer,
“Esquire,” a legal consultant, or a legal advocate, or in any other manner that conveys
capability or authorization to provide unsupervised (or inadequately supervised) services
involving the exercise of legal judgment;
(3)(7) Owning or controlling an for profit entity that is not authorized under C.R.C.P. 265 and
that provides services involving the exercise of legal judgment;
(4)(8) Soliciting, sharing in, or accepting receipt of any fees for services involving the exercise of
legal judgment;

(9) Owning or controlling (other than for purposes of technical support) a website,
application, software, bot, or other technology that interactively offers or provides
services involving the exercise of legal judgment; and

(10) Performing any other activity that constitutes the practice of law as set forth in
subsection (b) aboveherein.
“Regulation Committee” refers to the Legal Regulation Committee, as identified in C.R.C.P.
232.5.
“Regulation Counsel” refers to the Attorney Regulation Counsel, as identified in C.R.C.P. 232.6.
“Respondent” means a nonlawyer in a civil injunctive or contempt proceeding under this rule.
“Restitution” means the return of fees, money, or other things of value that were paid or
entrusted to a nonlawyer in exchange for performing or promising to perform prohibited UPL
activities.
“Supreme court” refers to the Colorado Supreme Court.
“This rule” means all sections of C.R.C.P. 232.
“This section” means a single section of this rule, for example C.R.C.P. 232.2.
“This subsection” means a portion of a section of this rule, for example C.R.C.P. 232.2(a) or
C.R.C.P. 232.2(b)(1).

“Tribunal” means a court, an arbitrator in a binding arbitration proceeding, or a legislative body,
administrative agency, or other body acting in an adjudicative capacity. A legislative body,
administrative agency, or other body acts in an adjudicative capacity when, after the party or
parties are given the opportunity to present evidence or legal argument, a neutral official renders
a binding legal judgment directly affecting a party’s interests in a particular matter.
“UPL” means “unauthorized practice of law,” (i) as set forth inherein C.R.C.P. 232.2(b) (c).) or
under any other controlling legal authority or (ii) that otherwise constitutes the practice of law.

Rule 232.2. Jurisdiction and Prohibited UPL Activities

(b)(a) Jurisdiction. Jurisdiction exists under this rule over any nonlawyer who engages or
attempts to engage in the practice of law in Colorado. The , otherwise receives compensation
for the practicing of or reselling of services that are the practice of law occurs “in Colorado” if
the nonlawyer takes the actions at issue within, or otherwise communicating an intention to
influence judicial proceedings or to direct the geographic boundaries of Colorado, if the
recipientexercise of legal services wasjudgment by another in Colorado at the time of the
actions, or if the actions involve a tribunal located in Colorado.
(c)(b) Prohibition on the Unauthorized Practice of Law. Unless authorized by supreme court

case law, federal law, tribal law, or other valid law, a nonlawyer may not engage in the practice
of law. “Practice of law” includes the following:
(1) Protecting, defending, or enforcing the legal rights or duties of another
person;Representing another person before any tribunal or, on behalf of another person,
drafting pleadings or other papers for any proceeding before any tribunal;
(2) Counseling, advising, or assisting another person in connection with that person’s legal rights
or duties;
(3) Exercising legal judgment in preparing legal documents for another person; and
(4) .

(d) Prohibited Activities. The unauthorized practice of law by a nonlawyer includes the
following:
(1) Exercising legal judgment to advise another person about the legal effect of a proposed action
or decision;
(2) Exercising legal judgment to advise another person about legal remedies or possible courses
of legal action available to that person;
(3) Exercising legal judgment to represent or advocate for another person in a negotiation,
settlement conference, mediation, or alternative dispute resolution proceeding;
(4) services involving the exercise of legal judgment;
(5) Owning or controlling a for profit entity that is not authorized under C.R.C.P. 265 and that
provides services involving the exercise of legal judgment;
(6) Soliciting any fees for services involving the exercise of legal judgment;

(7) Owning or controlling a website, application, software, bot, or other technology that
interactively offers or provides services involving the exercise of legal judgment; and
(8) Performing any other activity that constitutes the practice of law as set forth in subsection
(b) above.

(d)(c) Invalid Defenses. Invalid defenses to civil injunctive or contempt claims under this rule
include:
(1) That the respondent was acting pursuant to a power of attorney;

(2) That the respondent did not directly charge or receive a fee therefor or that such fee is

otherwise mingled with fees not directly charged for the exercise of legal judgment; and

(3) That the respondent, in the course of engaging in an activity prohibited under subsections
(c)(1)-(5) or (7)-(10) above, did not hold herself or himself out as authorized to practice law.
(e) (d) No Implied Limitation on Authority or Jurisdiction. Nothing in this rule shall be
construed as a limitation on the authority or jurisdiction of any tribunal to punish for contempt a
nonlawyer who engages or attempts to engage in the practice of law in Colorado in a matter
within the jurisdiction of that tribunal. Nor shall this rule be construed as a limitation on any civil
remedy or criminal proceeding that may otherwise exist.
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To:
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Date:

Susan Harris
stevens, cheryl
Proposed UPL rules
Tuesday, July 21, 2020 3:29:17 PM

Ms. Stevens,
I think we need to add in the language somewhere and
specifically that preparation of estate planning documents by
nonlawyers (including people selling canned
trusts/wills/transfer documents that do not comply with
Colorado law and procedures, and people preparing estate
planning documents who are not licensed in Colorado) is UPL,
as is an attorney assisting nonlawyers who are preparing
estate planning documents. You have a section that provides
examples of nonlawyers preparing legal documents. Please
add an estate planning example.
We very often are called by clients to fix a horrible estate
planning mess caused by people and companies pitching
multistate estate planning trusts and other schemes (even
Suze Orman was doing this! I had to tell a client that a
California trust she sold en masse was a disaster for that
Colorado resident! The client paid over $2,000 for the forms,
classes, and transfers of assets to the trust. Not happy to hear
from me that it was not money well spent).
See, for example, People v. Laden, 893 P2d 771 (Colo. 1995;
People v. Volk, 805 P.2d 1116; 19 Colo. Lawyer 1793 (1990)
(CBA Ethics Committee Formal Opinion on Collaboration with

Nonlawyers in the Preparation and Marketing of Estate
Planning Documents).
I even think that our Supreme Court ought to go after
Legalzoom! I make good money cleaning up Legalzoom will
messes after people die. . . . .they are fibbing when they say
they are not dispensing legal advice along with the documents
they sell.
Susan R. Harris
Susan R. Harris & Associates, LLC
5600 Greenwood Plaza Blvd., Suite 255
Greenwood Village, CO 80111
Phone 303-741-4776
Fax 303-741-4669
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