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Proposed Amendments to Comments of the Rules affected by the Improving Access to 

Justice Proposal 

 

April 10, 2015 

 

Rule 1. Scope of the Rules  

  

COMMENTS  

2015 

 

 The 2015 Amendments are the next step in a wave of reform literally sweeping the 

nation. This reform movement aims to create a significant change in the existing culture of 

pretrial discovery with the goal of emphasizing and enforcing Rule 1’s mandate that discovery be 

administered to make litigation just, speedy, and inexpensive.  One of the primary movers of this 

reform effort is a realization that the cost and delays of the existing litigation process is denying 

meaningful access to the judicial system for many people. 

 

 The changes here are based on identical wording changes proposed for the Federal Rules 

of Civil Procedure. They are designed to place still greater emphasis on the concept that 

litigation is to be treated at all times, by all parties and the courts, to make it just, speedy, and 

inexpensive, and, thereby, noticeably to increase citizens’ access to justice.  

 

 

Rule 12. Defenses and Objections —When and How Presented—By Pleading or Motion—

Motion for Judgment on Pleadings  

 

COMMENTS  

2015 

 

 These amendments were designed both to remove delays created by the filing of motions 

to dismiss under Rule 12(b)(5) and (6), and to avoid some of the problems that were uncovered 

in the Civil Access Pilot Project (“CAPP”). The prior provisions of Rule 12 and C.R.C.P. 16(b) 

provided a case was not “at issue” until all pleadings were complete and that discovery and 

pretrial preparation were not to commence until then, and answers did not have to be filed until 

after Rule 12 motions were decided – a process that frequently took significant time for busy trial 

judges to accomplish. Thus, under the prior rule, the entire case could be stalled for months by 

simply filing a Rule 12(b)(5) motion.  

 

 Therefore, the amendment declares cases “at issue,” which commences the pretrial 

activities, once all the pleadings are filed, and provides that the filing of Rule 12(b)(5) and (6) 

motions do not relieve a party of the requirement to file a timely answer. Given that a number of 

such motions were filed precisely because they caused delay, it is expected that this rule change 

will also decrease the number of such motions the courts must consider. Because the much less 

common Rule 12(b)(1)–(4) motions challenge, in one manner or another, the jurisdiction of the 

court, the Committee believes that it is unfair to require parties over whom the court may not 
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have appropriate jurisdiction to file answers and engage in full-blown pretrial preparation and 

discovery until the jurisdictional motions are decided.  

 

 CAPP caused cases to become “at issue” at different times when multiple parties were 

served at different times (and then made their initial disclosures). This proved to be quite 

confusing for most parties (and judges). Thus, the amendment requires that the pleadings be 

complete for all parties in the case before the case is deemed to be “at issue” so that all parties 

commence pretrial proceedings at the same time and on the same schedule.  

 

 

Rule 16. Case Management and Trial Management  

 

COMMITTEE COMMENTS  

1995 

 

History and Philosophy 

 Effective differential case management has been a long-term goal of the Bench, Bar, and 

Public. Adoption by the Colorado Supreme Court of C.R.C.P. 121 and its practice standards in 

1983; revised C.R.C.P. 16 in 1988 to require earlier disclosure of matters necessary for trial; and 

the Colorado Standards for Case Management--Trial Courts in 1989 were a continuing and 

evolving effort to achieve an orderly, fair and less expensive means of dispute resolution. Those 

rules and standards were an improvement over prior practice where there was no prescribed 

means of case management, but problems still remained. There were problems of discovery 

abuse, late or inadequate disclosure, lack of professionalism, slow case disposition, outrageous 

expense and failure to achieve an early settlement of those cases that ultimately settled. 

 In the past several years, a recognition by the organized Bar of increasing unprofessional 

conduct by some attorneys led to further study of problems in our civil justice system and new 

approaches to resolve them. New Federal Rules of Civil Procedure were developed to require 

extensive early disclosure and to limit discovery. The Colorado Bar Association's 

Professionalism Committee made recommendations concerning improvements of Colorado's 

case management and discovery rules. 

 After substantial input through surveys, seminars and Bench/Bar committees, the 

Colorado Supreme Court appointed a special Ad Hoc Committee to study and make 

recommendations concerning Colorado's Civil Rules pertaining to case management, 

disclosure/discovery and motions practice. Reforms of Rules 16, 26, 29, 30, 31, 32, 33, 34, 36, 

37, 51, 121 § 1-11, 121 § 1-12, 121 § 1-15, and 121 § 1-19 were developed by this Committee. 

 The heart of the reform is a totally rewritten Rule 16 which sets forth a new system of 

case management. Revisions to Rules 26, 29, 30, 31, 32, 33, 34, 36, and 37 are patterned after 

December 1, 1993, revisions to Federal Rules of the same number, but are not in all respects 

identical. Colorado Rules 16, 26, 29, 30, 31, 32, 33, 34, 36, and 37 were developed to interrelate 

with each other to provide a differential case management/early disclosure/limited discovery 

system designed to resolve difficulties experienced with prior approaches. Changes to C.R.C.P. 

121 §§ 1-11, 1-12, 1-15, and 1-19 are designed to interrelate with the case 

management/disclosure/discovery reform to improve motions practice. In developing these rules, 

the Committee paid particular attention to the 1993 revisions of the Federal Rules of Civil 

Procedure and the work of the Colorado Bar Association regarding professionalism. 
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Operation 

 New Rule 16 and revisions of Rules 26, 29, 30, 31, 32, 33, 34, 36, 37, 51, and 121 §§ 1-

11, 1-12, 1-15, and 1-19 are designed to accomplish early purposeful and reasonably economical 

management of cases by the parties with Court supervision. The system is based on 

communication, including required early disclosure of persons with knowledge and documents 

relevant to the case, which disclosure should lead in many cases to early evaluation and 

settlement efforts, and/or preparation of a workable Case Management Order. Lead attorneys for 

each party are to communicate with each other in the spirit of cooperation in the preparation of 

both the Case and Trial Management Orders. Court Case Management Conferences are available 

where necessary for any reasonable purpose. The Rules require a team effort with Court 

leadership to insure that only appropriate discovery is conducted and to carefully plan for and 

conduct an efficient and expeditious trial. 

 Rules 16 and 26 should work well in most cases filed in Colorado District Courts. 

However, where a case is complex or requires special treatment, the Rules provide flexibility so 

that the parties and Court can alter the procedure. The importance of economy is encouraged and 

fostered in a number of ways, including authorized use of the telephone to conduct in-person 

attorney and Court conferences. 

 The Committee acknowledges the greater length of the Rules comprising this reformed 

system. However, these Rules have been developed to describe and to eliminate “hide-the-ball” 

and “hardball” tactics under previous Disclosure Certificate and Discovery Rules. It is expected 

that trial judges will assertively lead the management of cases to ensure that justice is served. In 

the view of the Committee, abuses of the Rules to run up fees, feed egos, bludgeon opponents 

into submission, force unfair settlements, build cases for sanctions, or belittle others should not 

be tolerated. 

 These Rules have been drafted to emphasize and foster professionalism and to de-

emphasize sanctions for non-compliance. Adequate enforcement provisions remain. It is 

expected that attorneys will strive diligently to represent their clients' best interests, but at the 

same time conduct themselves as officers of the Court in the spirit of the recently adopted Rules 

of Professional Conduct. 

(a) 

 

 The purpose and scope of Rule 16 are as set forth in subsection (a). Unless otherwise 

ordered by the Court or stipulated by the parties, Rule 16 does not mandatorily apply to domestic 

relations, juvenile, mental health, probate, water law, forcible entry and detainer, Rule 120, or 

other expedited proceedings. Provisions of the Rule could be used, however, and Courts involved 

in those proceedings should consider their possible applicability to particular cases. 

 

(b) 

 

 The “Case Management Order” is the central coordinating feature of the Rule 16 case 

management system. It comes at a relatively early but realistic time in the case. The Case 

Management Order governs the trial setting; contains or coordinates disclosure; limits discovery 

and establishes a discovery schedule; establishes the deadline for joinder of additional parties 

and amendment of pleadings; coordinates handling of pretrial motions; requires a statement 
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concerning settlement; and allows opportunity for inclusion of other provisions necessary to the 

case. 

 Lead counsel for each of the parties are required to confer about the nature and bases of 

their claims and defenses, discuss the matters to be disclosed and explore the possibilities of a 

prompt settlement or other resolution of the case. As part of the conferring process, lead counsel 

for each of the parties are required to cooperate in the development of the Case Management 

Order, which is then submitted to the Court for approval. If there is disagreement about any 

aspect of the proposed Case Management Order, or if some aspect of the case requires special 

treatment, the parties are entitled to an expeditious Case Management Conference. If any party is 

appearing pro se an automatic mandatory Case Management Conference is triggered. 

 A time line is specified in C.R.C.P. 16(b) for the C.R.C.P. 26(a)(1) disclosures, 

conferring of counsel and submission of the proposed Case Management Order. The time line in 

section (b) is triggered by the “at issue” date, which is defined at the beginning of C.R.C.P. 

16(b).  

 Disclosure requirements of C.R.C.P. 26, including the duty to timely supplement and 

correct disclosures, together with sanction provisions of C.R.C.P. 37 for failure to make 

disclosure, are incorporated by reference. Because of mandatory disclosure, there should be 

substantially less need for discovery. Presumptive limitations on discovery are specified in 

C.R.C.P. 26(b)(2). The limitations contained in C.R.C.P. 26 and Discovery Rules 29, 30, 31, 32, 

33, 34, and 36 are incorporated by reference and provision is made for discovery above 

presumptive limitations if, upon good cause shown (as defined in C.R.C.P. 26(b)(2)), the 

particular case warrants it. The system established by C.R.C.P. 16(b)(1)(IV) requires the parties 

to set forth and obtain Court approval of a schedule of discovery for the case, which includes the 

timing and number of particular forms of discovery requests. The system established by C.R.C.P. 

16(b)(1)(IV) also requires lead counsel for each of the parties to set forth the basis of and 

necessity for all such discovery and certify that they have advised their clients of the expenses 

and fees involved with each such item of discovery. The purpose of such discovery schedule and 

expense estimate is to bring about an advanced realization on the part of the attorneys and clients 

of the expense and effort involved in the schedule so that decisions can be made concerning 

propriety, feasibility, and possible alternatives (such as settlement or other means of obtaining 

the information). More stringent standards concerning the necessity of discovery contained in 

C.R.C.P. 26(b)(2) are incorporated into C.R.C.P. 16(b)(1)(IV). A Court should not simply 

“rubber-stamp” a proposed discovery schedule even if agreed upon by counsel. 

 A Court Case Management Conference will not be necessary in every case. It is 

anticipated that many cases will not require a Court Case Management Conference, but such 

conference is available should the parties or the Court find it necessary. Regardless of whether 

there is a Court Case Management Conference, there will always be the Case Management Order 

which, along with the later Trial Management Order, should effectively govern the course of the 

litigation through the trial. 

(c) 

 

 The Trial Management Order is jointly developed by the parties and filed with the Court 

as a proposal no later than thirty days prior to the date scheduled for the trial (or at such other 

time as the Court directs). The Trial Management Order contains matters for trial (see specific 

enumeration of elements to be contained in the Trial Management Order). It should be noted that 

the Trial Management Order references the Case Management Order and, particularly with 
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witnesses, exhibits, and experts, contemplates prior identification and disclosure concerning 

them. Except with permission of the Court based on a showing that the witness, exhibit, or expert 

could not have, with reasonable diligence, been anticipated, a witness, exhibit, or expert cannot 

be revealed for the first time in the Trial Management Order. 

 As with the Case Management Order, Trial Management Order provisions of the Rule are 

designed to be flexible so as to fit the particular case. If the parties cannot agree on any aspect of 

the proposed Trial Management Order, a Court Trial Management Conference is triggered. The 

Court Trial Management Conference is mandatory if any party is appearing in the trial pro se. 

 As with the Case Management Order procedure, many cases will not require a Court 

Trial Management Conference, but such a conference is available upon request and encouraged 

if there is any problem with the case that is not resolved and managed by the Trial Management 

Order. 

 The Trial Management Order process will force the attorneys to make decisions on which 

claims or defenses should be dropped and identify legal issues that are truly contested. Both of 

those requirements should reduce the expenses associated with trial. In addition, the requirement 

that any party seeking damages define and itemize those damages in detail should facilitate 

preparation and trial of the case. 

 Subsection (c)(IV), pertaining to designation of “order of proof,” is a new feature not 

contained in Federal or State Rules. To facilitate scheduling and save expense, the parties are 

required to specifically identify those witnesses they anticipate calling in the order to be called, 

indicating the anticipated length of their testimony, including cross-examination. 

 

(d) 

 

 Provision is made in the C.R.C.P. 16 case management system for an orderly advanced 

exchange and filing of jury instructions and verdict forms. Many trial courts presently require 

exchange and submission of a set of agreed instructions during the trial. C.R.C.P. 16(d) now 

requires such exchange, conferring, and filing no later than three (3) days prior to the date 

scheduled for the commencement of the trial (or such other time as the Court otherwise directs). 

 

2015 

 

 The previous substantive amendment to Rule 16(b) established presumptive discovery 

limits and procedures which caused filing of detailed case management orders and appearing 

before a judge to become rare. While this reduced lawyers’ time in preparing detailed orders, it 

also resulted in judges not being involved in pretrial case management.  

 

 Among the key principles adopted by the Federal Advisory Committee on Rules of Civil 

Procedure, as well as CAPP, is the principle that cases move more efficiently if judges are 

involved directly and early in the process. (See also, “Working Smarter, Not Harder: How 

Excellent Judges Manage Cases,” at 7-20 (2014), available at http://www.actl.com).  

 

 Particularly in conjunction with the principle that discovery should be in proportion to the 

genuine needs of the case, it was deemed important for judges, in addition to litigants, to be 

involved early in the pretrial process in deciding how much discovery was appropriate. Both 

judges and lawyers have noted that some lawyers have a financial incentive not to limit 

http://www.actl.com/
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discovery. Perhaps more significant was the recognition that many lawyers engage in “over 

discovery” because of the fear (justifiable or not) that failing to engage in every conceivable 

means of discovery until a judge orders one to “stop!” could expose a trial lawyer to subsequent 

expensive malpractice litigation. These problems are greatly alleviated with the intervention of 

trial judges placing reasonable limitations on discovery and potentially excessive pretrial 

practices at the earliest meaningful stage of the case.  

 

 CAPP required in-person initial Case Management Conferences with the judge. These 

conferences followed submission of a report from the parties which included information 

relevant to the evaluation of proportionality as well as how the case should be handled. The 

analysis of CAPP reflects that this practice was widely liked by both lawyers and judges. The 

Committee also believes that it is desirable that there be an official order arising from the case 

management conference reflecting the court’s input and which, importantly, provides 

enforcement power. Thus, Rule 16(b) has completely rewritten the rule to include requiring a 

joint report to the court in the form of a proposed Case Management Order. It can be approved or 

modified by the court to become the official order. It is to be filed with the court not later than 42 

days after the case is at issue, but at least 7 days before the Case Management Conference.  

 

 The new rule lists the required contents of the proposed Case Management Order and 

also provides a form that can be downloaded for preparation of the proposed order. Although at 

first glance the new rule appears somewhat onerous, most of the information sought is relatively 

easy to include and should be discussed by opposing counsel or parties, in any event, at the 

outset of the case.  

 

 The joint report/proposed Case Management Order must contain the following 

information, which is unchanged from former Rule 16(b)(1)-(3): the “at issue” date; contact 

information for the “Responsible Attorney”; and a description of the “meet and confer” 

discussions. The joint report must also provide:  

 

 a brief description of the case from each side, and of the issues to be tried (one page per 

side); 

 a list of pending, unresolved motions; 

 an evaluation of the proportionality factors from C.R.C.P. 26(b)(1); 

 a confirmation that settlement has been discussed and description of prospects for 

settlement; 

 proposed deadlines for amending the pleadings; 

 the dates when disclosures were made and any objections to those disclosures;  

 an explanation of why, if applicable, full disclosure of damages has not been completed 

and when it will be;  

 subjects for expert testimony with a limit of only one expert per side per subject, unless 

good cause is established consistent with proportionality;  

 acknowledgement that oral discovery motions may be required by the court;  

 provision for electronic discovery when significant electronic discovery is anticipated; 

 estimated time to complete discovery and length of trial so the court can set trial at the 

Case Management Conference; and  

 a catchall for other appropriate matters.  
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 The former provisions in Rule 16(c) related to Modified Case Management Orders are 

repealed as moot, but are replaced with the deadlines for pretrial motions presently contained in 

Rule 16(b)(9).  

 

 Rule 16(d) is rewritten to require personal or telephonic attendance at the case 

management conference by lead counsel.  In anticipation that judges will not want (or need) to 

hold in person Case Management Conferences in all cases, Rule 16(d)(3) allows the court to 

dispense with a case management conference if it is satisfied that the lawyers are working 

together well and the joint report contemplates appropriate and proportionate pretrial activity.  

However, the rule recommends that Case Management Conferences always be held where one or 

more of the parties are self-represented.  This gives the court the opportunity to try to keep the 

case and self-represented party focused and on track from the beginning. 

 

Rule. 26 General Provisions Governing Discovery; Duty of Disclosure  

 

COMMITTEE COMMENTS  

1995 

 

SCOPE 

 Because of its timing and interrelationship with C.R.C.P. 16, C.R.C.P. 26 does not apply 

to domestic relations, mental health, water law, forcible entry and detainer, C.R.C.P. 120, or 

other expedited proceedings. However, the Court in those proceedings may use C.R.C.P. 26 and 

C.R.C.P. 16 to the extent helpful to the case. In most instances, only the timing will need to be 

modified. 

COLORADO DIFFERENCES 

 Revised C.R.C.P. 26 is patterned largely after Fed.R.Civ.P. 26 as amended in 1993 and 

2000 and uses substantially the same numbering. There are differences, however. The 

differences are to fit disclosure/discovery requirements of Colorado's case/trial management 

system set forth in C.R.C.P. 16, which is very different from its Federal Rule counterpart. The 

interrelationship between C.R.C.P. 26 and C.R.C.P. 16 is described in the Committee Comment 

to C.R.C.P. 16. 

 The Colorado differences from the Fed.R.Civ.P. are: (1) timing and scope of mandatory 

automatic disclosures is different (C.R.C.P. 16(b)); (2) the two types of experts in the Federal 

Rule are clarified by the State Rule (C.R.C.P. 26(a)(2)(B)), and disclosure of expert opinions is 

made at a more realistic time in the proceedings (C.R.C.P. 26(a)(2)(C)); (3) sequenced disclosure 

of expert opinions is prescribed in C.R.C.P. 26(a)(2)(C) to avoid proliferation of experts and 

related expenses; (4) the parties may use a summary of an expert's testimony in lieu of a report 

prepared by the expert to reduce expenses (C.R.C.P. 26(a)(2)(B)); (5) claiming 

privilege/protection of work product (C.R.C.P. 26(b)(5)) and supplementation/correction 

provisions (C.R.C.P. 26(e)) are relocated in the State Rules to clarify that they apply to both 

disclosures and discovery; (6) a Motion for Protective Order stays a deposition under the State 

Rules (C.R.C.P. 121 § 1-12) but not the Federal Rule (Fed.R.Civ.P. 26(c)); (7) presumptive 

limitations on discovery as contemplated by C.R.C.P. 16(b)(1)(VI) are built into the rule (see 

C.R.C.P. 26(b)(2)); (8) counsel must certify that they have informed their clients of the expense 

of the discovery they schedule (C.R.C.P. 16(b)(1)(IV)); (9) the parties cannot stipulate out of the 
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C.R.C.P. 26(b)(2) presumptive discovery limitations (C.R.C.P. 29); and (10) pretrial 

endorsements governed by Fed.R.Civ.P. 26(a)(3) are part of Colorado's trial management system 

established by C.R.C.P. 16(c) and C.R.C.P. 16(d). 

 As with the Federal Rule, the extent of disclosure is dependent upon the specificity of 

disputed facts in the opposing party's pleading (facilitated by the requirement in C.R.C.P. 16(b) 

that lead counsel confer about the nature and basis of the claims and defenses before making the 

required disclosures). If a party expects full disclosure, that party needs to set forth the nature of 

the claim or defense with reasonable specificity. Specificity is not inconsistent with the 

requirement in C.R.C.P. 8 for a “short, plain statement” of a party's claims or defenses. 

Obviously, to the extent there is disclosure, discovery is unnecessary. Discovery is limited under 

this system. 

FEDERAL COMMITTEE NOTES 

 Federal “Committee Notes” to the December 1, 1993 and December 1, 2000 amendments 

of Fed.R.Civ.P. 26 are incorporated by reference and where applicable should be used for 

interpretive guidance. 

 The most dramatic change in C.R.C.P. 26 is the addition of a disclosure system. Parties 

are required to disclose specified information without awaiting a discovery demand. Such 

disclosure is, however, tied to the nature and basis of the claims and defenses of the case as set 

forth in the parties' pleadings facilitated by the requirement that lead counsel confer about such 

matters before making the required disclosures. 

 Subparagraphs (a)(1)(A) and (a)(1)(B) of C.R.C.P. 26 require disclosure of persons, 

documents and things likely to provide discoverable information relative to disputed facts 

alleged with particularity in the pleadings. Disclosure relates to disputed facts, not admitted facts. 

The reference to particularity in the pleadings (coupled with the requirement that lead counsel 

confer) responds to the concern that notice pleading suggests a scope of disclosure out of 

proportion to any real need or use. To the contrary, the greater the specificity and clarity of the 

pleadings facilitated by communication through the C.R.C.P. 16(b) conference, the more 

complete and focused should be the listing of witnesses, documents, and things so that the parties 

can tailor the scope of disclosure to the actual needs of the case. 

 It should also be noted that two types of experts are contemplated by Fed.R.Civ.P. and 

C.R.C.P. 26(a)(2). The experts contemplated in subsection (a)(2)(B)(II) are persons such as 

treating physicians, police officers, or others who may testify as expert witnesses and whose 

opinions are formed as a part of their occupational duties (except when the person is an 

employee of the party calling the witness). This more limited disclosure has been incorporated 

into the State Rule because it was deemed inappropriate and unduly burdensome to require all of 

the information required by C.R.C.P. 26(a)(2)(B)(I) for C.R.C.P. 26(a)(2)(B)(II) type experts. 

 

2002 

 

2001 COLORADO CHANGES 

 The change to C.R.C.P. 26(a)(2)(C)(II) effective July 1, 2001, is intended to prevent a 

plaintiff, who may have had a year or more to prepare his or her case, from filing an expert 

report early in the case in order to force a defendant to prepare a virtually immediate response. 

That change clarifies that the defendant's expert report will not be due until 90 days prior to trial. 
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 The change to C.R.C.P. 26(b)(2)(A) effective July 1, 2001 was made to clarify that the 

number of depositions limitation does not apply to persons expected to give expert testimony 

disclosed pursuant to subsection 26(a)(2). 

 The special and limited form of request for admission in C.R.C.P. 26(b)(2)(E) effective 

July 1, 2001, allows a party to seek admissions as to authenticity of documents to be offered at 

trial without having to wait until preparation of the Trial Management Order to discover whether 

the opponent challenges the foundation of certain documents. Thus, a party can be prepared to 

call witnesses to authenticate documents if the other party refuses to admit their authenticity. 

 The amendment of C.R.C.P. 26(b)(1) effective January 1, 2002 is patterned after the 

December, 2000 amendment of the corresponding Federal rule. The amendment should not 

prevent a party from conducting discovery to seek impeachment evidence or evidence 

concerning prior acts. 

 

2015 

 

  Rule 26 sets the basis for discovery of information by: (1) defining the scope of discovery 

(26(b)(1)); (2) requiring certain initial disclosures prior to discovery (26(a)(1)); (3) placing 

presumptive limits on the types of permitted discovery (26(b)(2)); and (4) describing expert 

disclosure and discovery (26(a)(2) and 26(b)(4)).   

 

 Scope of discovery.   

 

 Perhaps the most significant 2015 Amendments are in Rule 26(b)(1).  This language is 

taken directly from the proposed Fed. R. Civ. P. 26(b)(1).  (For a more complete statement of the 

changes and their rationales, one can read the extensive commentary proposed for the Federal 

Rule.)  First, the slightly reworded concept of proportionality is moved from its former hiding 

place in C.R.C.P. 26(b)(2)(F)(iii) into the very definition of what information is discoverable.  

Second, discovery is limited to matters relevant to the specific claims or defenses of any party 

and is no longer permitted simply because it is relevant to the “subject matter involved in the 

action.”  Third, it is made clear that while evidence need not be admissible to be discoverable, 

this does not permit broadening the basic scope of discovery.  In short, the concept is to allow 

discovery of what a party/lawyer needs to prove its case, but not what a party/lawyer wants to 

know about the subject of a case. 

 

 Limitations on discovery.   

 

 The presumptive limitations on discovery in Rule 26(b)(2) – e.g., a deposition of an 

adverse party and two other persons, only 30 interrogatories, etc. – have not been changed from 

the prior rule.  They may, however, be reduced or increased by stipulation of the parties with 

court approval, consistent with the requirement of proportionality. 

 

 Initial disclosures.   

 

 Amendments to Rule 26(a)(1) concerning initial disclosures are not as significant as those 

to Rule 26(b)(1).  Nonetheless, it is intended that disclosures should be quite complete and that, 

therefore, further discovery should not be as necessary as it has been historically.  In this regard, 
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the amendment to section (a)(1) adds to the requirement of disclosing four categories of 

information that the disclosure include information “whether or not supportive” of the disclosing 

party’s case.  This should not be a significant change from prior practice.  In 2000, Fed. R. Civ. 

P. 26(a)(1) was changed to narrow the initial disclosure requirements to information a party 

might use to support its position.  The Colorado Supreme Court has not adopted that limitation, 

and continues to require identification of persons and documents that are relevant to disputed 

facts alleged with particularity in the pleadings.  Thus, it was intended that disclosures were to 

include matter that might be harmful as well as supportive.  (Limiting disclosure to supportive 

information likely would only encourage initial interrogatories and document requests that would 

require disclosure of harmful information.) 

 

 Changes to subsections (A) (persons with information) and (B) (documents) of Rule 

26(a)(1) require information related to claims for relief and defenses (consistent with the scope 

of discovery in Rule 26(b)(1)).  Also the identification of persons with relevant information calls 

for a “brief description of the specific information that each individual is known or believed to 

possess.”  Under the prior rule, disclosures of persons with discoverable information identifying 

“the subjects of information” tended to identify numerous persons with the identification of “X is 

expected to have information about and may testify relating to the facts of this case.”  The 

change is designed to avoid that practice and obtain some better idea of which witnesses might 

actually have genuinely significant information. 

 

 Expert disclosures.   

 

 Retained experts must sign written reports much as before except with more disclosure of 

their fees.  The option of submitting a “summary” of expert opinions is eliminated. Their 

testimony is limited to what is disclosed in detail in their report.  Rule 26(a)(2)(B)(I).   

 

 “Other” (non-retained) experts must make disclosures that are less detailed (many times a 

lawyer has no control over a non-retained expert, such as a treating physician or police officer, 

and thus the option of a “statement” must be preserved with respect to this type of expert), 

which, if necessary, may be prepared by the lawyers.  In either event, the expert testimony is to 

be limited to what is disclosed in detail in the disclosure. Rule 26(a)(2)(B)(II). 

 

 Expert discovery. 

 

 The prohibition of depositions of experts was perhaps the most controversial aspect of 

CAPP. Many lawyers, particularly those involved in professional liability cases, argued that a 

blanket prohibition of depositions of experts would impair lawyers’ ability to evaluate cases and 

thus frustrate settlement of cases. The Committee was persuaded by these arguments. The 2015 

amendment permits limited depositions of experts. Retained experts may be deposed for up to 

three hours, unless changed by the court, which must consider proportionality. Rule 26(b)(4)(A).   

 

 The 2015 amendment also requires that, if a deposition reveals additional opinions, 

previous expert disclosures must be supplemented before trial if the witness is to be allowed to 

express these new opinions at trial. Rule 26(e). This change addresses, and prohibits, the fairly 

frequent and abusive practice of lawyers simply saying that the expert report is supplemented by 
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the “deposition.” However, even with the required supplementation, the trial court is not required 

to allow the new opinions in evidence. Id. 

 

 The 2015 amendments to Rule 26, like the current and proposed version of Fed. R. Civ. 

P. 26, emphasize the application of the concept of proportionality to disclosure and discovery, 

with robust disclosure followed by limited discovery.  

 

 

Rule 30. Depositions Upon Oral Examination  

 

COMMITTEE COMMENTS  

1995 

 

 Revised C.R.C.P. 30 is patterned in part after Fed.R.Civ.P. 30 as amended in 1993 and 

now interrelates with the differential case management features of C.R.C.P. 16 and C.R.C.P. 26. 

Because of mandatory disclosure, substantially less discovery is needed. 

 

 A discovery schedule for the case is required by C.R.C.P. 16(b)(1)(IV). Under the 

requirements of that Rule, the parties must set forth in the Case Management Order the timing 

and number of depositions and the basis for the necessity of such discovery with attention to the 

presumptive limitation and standards set forth in C.R.C.P. 26(b)(2). There is also the requirement 

that counsel certify they have advised their clients of the estimated expenses and fees involved in 

the discovery. Discovery is thus tailored to the particular case. The parties in the first instance 

and ultimately the Court are responsible for setting reasonable limits and preventing abuse. 

 

 Language in C.R.C.P. 30(c) and C.R.C.P. 30(f)(1) differs slightly from the language of 

Fed.R.Civ.P. 30(c) and Fed.R.Civ.P. 30(f)(1) to facilitate the taking of telephone depositions by 

eliminating the requirement that the officer recording the deposition be the person who 

administers the oath or affirmation. 

 

2015   

 

Rule 30 is amended to reduce the time for ordinary depositions from seven to six hours, 

so that they can be more easily accomplished in a normal business day, and to provide for the 

shorter depositions of retained experts as set forth in C.R.C.P. 26(b)(4)(A).  

 

Rule 31. Depositions Upon Written Questions  

 

COMMITTEE COMMENTS 

1995 

 

 Revised C.R.C.P. 31 now interrelates with the differential case management features of 

C.R.C.P. 16 and C.R.C.P. 26. Because of mandatory disclosure, substantially less discovery is 

needed. 
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 A discovery schedule for the case is required by C.R.C.P. 16(b)(1)(IV). Under the 

requirements of that Rule, the parties must set forth in the Case Management Order the timing 

and number of depositions and the basis for the necessity of such discovery with attention to the 

presumptive limitations and standards set forth in C.R.C.P. 26(b)(2). There is also the 

requirement that counsel certify they have advised their clients of the estimated expenses and 

fees involved in the discovery. Discovery is thus tailored to the particular case. The parties in the 

first instance and ultimately the Court are responsible for setting reasonable limits and 

preventing abuse. 

 

 

Rule 34. Production of Documents and Things and Entry Upon Land For Inspection and 

Other Purposes  

 

COMMITTEE COMMENTS  

 

1995 

 

 Revised C.R.C.P. 34 now interrelates with the differential case management features of 

C.R.C.P. 16 and C.R.C.P. 26. Because of mandatory disclosure, substantially less discovery is 

needed. 

 

 A discovery schedule for the case is required by C.R.C.P. 16(b)(1)(IV). Under the 

requirements of that Rule, the parties must set forth in the Case Management Order the timing 

and number of requests for production and the basis for the necessity of such discovery with 

attention to the presumptive limitation and standards set forth in C.R.C.P. 26(b)(2). There is also 

the requirement that counsel certify they have advised their clients of the estimated expenses and 

fees involved in the discovery. Discovery is thus tailored to the particular case. The parties in the 

first instance and ultimately the Court are responsible for setting reasonable limits and 

preventing abuse. 

 

2015 

  

Rule 34 is changed to adopt similar revisions as those proposed to Fed. R. Civ. P. 34, 

which are designed to make responses to requests for documents more meaningful and 

transparent.  The first amendment is to avoid the practice of repeating numerous boilerplate 

objections to each request which do not identify specifically what is objectionable about each 

specific request.  The second amendment is to allow production of documents in place of 

permitting inspection but to require that the production be scheduled to occur when the response 

to the document request is due, or some other specific and reasonable date.  The third 

amendment is to require that when an objection to a document request is made, the response 

must also state whether, in fact, any responsive materials are being withheld due to that 

objection. The fourth and final amendment is simply to clarify that a written objection to 

production under this Rule is adequate to stop production without also filing a motion for a 

protective order.  
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Rule 37. Failure to Make Disclosure or Cooperate in Discovery: Sanctions  

 

COMMITTEE COMMENTS 

1990 

 

 Subsection (b)(1) was modified to reflect that orders to deponents under subsection 

(a)(1), when the depositions are taking place within this state, are sought in and issued by the 

court where the action is pending or from which the subpoena is issued pursuant to Section 13-

90-111, C.R.S., and it is that court which will enforce its orders. Deponents appearing outside the 

state are beyond the jurisdictional limits of the Colorado courts. For out-of-state depositions, any 

problems should be addressed by the court of the jurisdiction where the deponent has appeared 

for the deposition under the laws of that jurisdiction. 

 

COMMITTEE COMMENTS  

 

1995 

 

 Revised C.R.C.P. 37 is patterned substantially after Fed.R.Civ.P. 37 as amended in 1993 

and has the same numbering. There are slight differences: (1) C.R.C.P. 37(4)(a) and (b) make 

sanctioning discretionary rather than mandatory; and (2) there is no State Rule 37(e) [pertaining 

to sanctions for failure to participate in framing of a discovery plan]. As with the other 

disclosure/discovery rules, revised C.R.C.P. 37 forms a part of a comprehensive case 

management system. See Committee Comments to C.R.C.P. 16, 26, 30, 31, 33, 34, and 36. 

 

2015 

 

 The Committee believes that the threat and, when required, application, of sanctions was 

necessary to convince litigants of the importance of full disclosure.  Because the 2015 

Amendments also require more complete disclosures, Rule 37(a)(4) now authorizes, for motions 

to compel disclosures or discovery, imposition of sanctions against the losing party unless its 

actions “were substantially justified or that other circumstances make an award of expenses 

manifestly unjust.”  This change is intended to make it easier for judges to impose sanctions. 

 

 On the other hand, consistent with recent Supreme Court cases such as Pinkstaff v. Black 

& Decker (U.S.), Inc., 211 P.3d 698 (Colo. 2009), Rule 37(c) is amended to reduce the likelihood 

of preclusion of previously undisclosed evidence “unless such failure has not caused or will not 

cause significant harm, or such preclusion is disproportionate to that harm.”  The Committee 

believes that when preclusion applied “unless the failure is harmless,” it has been too easy for the 

objecting party to show some “harm,” and thereby cause preclusion of otherwise important 

evidence, which, in some circumstances, conflicts with the Court’s decisions. 
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Rule 54. Judgments; Costs  

 

 

COMMITTEE COMMENTS 

1989 

 

 The amendment to C.R.C.P. 54(c) is to eliminate what has been perceived as a possible 

conflict between that section and the recent change to C.R.C.P. 8(a) which prohibits statement of 

amount in that ad damnum. The amendment simply strikes the words “or exceed in amount” to 

make the section consistent with C.R.C.P. 8(a). Relief sought in the prayer is now described 

rather than stated as an amount. It is, therefore, not necessary to have an amount limitation in 

C.R.C.P. 54(c). 

  

2015  

 

 Rule 54(d) is amended to require cost awards to be “reasonable”; by directing courts to 

consider factors relating to proportionality in setting such awards; and by putting in place a 

presumption that expert cost awards should be limited to time testifying (but allowing departures 

in special cases).   

 

 The reasonableness requirement is consistent with §13-16-122, C.R.S., which lists 

matters included in cost awards, because it can hardly have been the intent of the legislature to 

authorize unreasonable awards.  Also, consistent with the other 2015 Amendments, this rule is 

amended to require courts to consider specific factors relating to proportionality before deciding 

what costs should be awarded. 

 

 The Committee has been gravely concerned that cost awards, particularly for experts, 

have exploded out of control and are – by themselves – a very serious impediment that interferes 

with access to justice.   

 

 The amendment sets up what is in effect a presumption that expert cost awards are to be 

limited to “reasonable compensation” for time spent “testifying at trial” or in depositions 

“admitted in evidence in lieu of” testimony.  A court may depart from this standard on the basis 

of “specific findings” that “the interests of justice” require something else.  The amendment to 

Rule 54(d) allows courts to continue to consider “the degree of learning or skill required” in 

setting expert cost awards. 

 

 Cost shifting must be addressed in the Case Management Order required by C.R.C.P. 16.  

 

 Large cost awards have the potential to reduce the access to justice for many litigants.  
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C.R.C.P. 121 Local Rules —Statewide Practice Standards  

 

Section 1-22 Costs and Attorney Fees  

 

COMMITTEE COMMENTS 

1992 

 

1.  COSTS. This Standard establishes a uniform, optimum time within which to claim costs. 

The 15 day requirement encourages prompt filings so that disputes on costs can be determined 

with other post-trial motions. This Standard also requires itemization and totaling of cost items 

and reminds practitioners of the means of determining disputes on costs. C.R.S. 13-16-122 

(1981) sets forth those items generally awardable as costs. 

 

2.  ATTORNEY FEES. Subject to certain exceptions, this Standard establishes a uniform 

procedure for resolving attorney fee disputes in matters where the request for attorney fees is 

made at the conclusion of an action or where attorney fees are awarded to the prevailing party 

(see “Scope”). Unless otherwise ordered by the court, attorney fees under C.R.S. 14-10-119 

should be heard at the time of the hearing on the motion or proceeding for which they are 

requested. 

 

2015  
 

 The prior version of Rule 121, Section 1-22(2) addressed when and under what 

circumstances a party is entitled to a hearing regarding an award of attorney fees, but no rule 

addressed the circumstances regarding a hearing on costs. The procedural mechanisms regarding 

awards of attorney fees and awards of costs should be the same, and thus the rule change adds 

the existing language regarding hearings on attorney fees to awards of costs. 

 


