
COLORADO SUPREME COURT STANDING COMMITTEE ON THE COLORADO 

RULES OF PROFESSIONAL CONDUCT 

AGENDA 

April 29, 2016 9:00 a.m. 

Supreme Court Conference Room4244 

Ralph Carr Colorado Judicial Center, 4th Floor 

2 East 14th Avenue, Denver 

Call-in numbers: 720-625-5050 – Access Code:  52033621#  

WiFi Access Code: @cce$$0123 

_____________________________________________________________ 

 

1. Approval of minutes of January 29, 2016 meeting [to be distributed 

separately] 

2. Report re: ABA Ethics 20/20 and other amendments approved on April 7, 

2016, and discussion of potential educational outreach [Marcy Glenn, 

April 8, 2016 email to Committee] 

3. Report from Fee Subcommittee [Nancy Cohen and Jamie Sudler, pages 1-

42] 

4. Report from Orphaned COLTAF Funds Subcommittee [Alec Rothrock, 

pages 43-45]  

5. New Business: 

a. Proposed amendment to Rule 1.6 comments [Marcy Glenn, pages 46-

53] 

b. Proposed amendment to ABA Model Rule 8.4 and Comment [3] 

[Marcy Glenn, pages 54-67] 

6. Administrative matters:  Select next meeting date 

7. Adjournment (before noon) 

Chair 

Marcy G. Glenn 

Holland & Hart LLP 

(303) 295-8320 

mglenn@hollandhart.com 
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www.bfwlaw.com 
 

  

 
M E M O R A N D U M  

 
 

TO: Marcy Glenn, Chair  
 Colorado Supreme Court Standing Committee 
 on the Rules of Professional Conduct 
 
FROM: Alec Rothrock, Chair 
 “Orphan Funds” Subcommittee 
 
DATE: April 22, 2016 
 
SUBJECT: Report on Colorado Access to Justice Commission Proposal dated August 7, 

2015 
 
 

1. At its October 16, 2015 meeting, the Committee formed a subcommittee to 
consider a request from the Colorado Access to Justice Commission (Commission), the 
Colorado Bar Association and the Colorado Lawyer Trust Account Foundation (COLTAF) to 
modify the Colorado Rules of Professional Conduct so as to enable lawyers to transfer 
funds held in a COLTAF account to COLTAF in two situations: (1) when the lawyer is unable 
to ascertain the owner of the funds and (2) when the lawyer knows the identity but not the 
location of the owner of the funds.   

 
2. The members of the subcommittee are the following people:  
 

  Anthony Van Westrum    
  Boston Stanton      
  Courtney Shephard     
  David Kirkpatrick     
  Diana Poole      
  Jamie Sudler      
  Mark Schmidt      
  Matt Samuelson     
  Ruthanne Polidori     
  Alec Rothrock     
 

3. In a 1993 formal opinion, the CBA Ethics Committee directed lawyers in the 
latter situation to the Unclaimed Property Act, C.R.S. § 38-13-102 et seq. (Act). That option 
is no longer available, because in 2015 the Act was amended to exclude funds held in a 
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COLTAF account.  Therefore, there is currently no Rule of Professional Conduct or statute 
providing guidance to lawyers in these circumstances.    

 
4. The subcommittee met on two occasions and discussed and debated several 

drafts by email.  The subcommittee considered similar rules (and one statute) adopted in 
other states.  The consensus of the subcommittee is reflected in the proposed rule and 
comment changes contained in the attachment.   
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Proposed Rule 1.15B(k) 
 
(k)  If a lawyer discovers that he or she does not know the identity or the location of the 

owner of funds held in the lawyer's COLTAF account, the lawyer must make reasonable efforts 
to identify and locate the owner.  If, after making such efforts, the lawyer cannot determine the 
identity or the location of the owner, the lawyer must either (1) continue to hold the unclaimed 
funds in a COLTAF or other trust account or (2) remit the unclaimed funds to COLTAF in 
accordance with written procedures published by COLTAF and available through its website or 
upon request.  A lawyer remitting unclaimed funds to COLTAF must keep a record of the 
remittance pursuant to Rule 1.15D(a)(1)(C).  If, after remitting unclaimed funds to COLTAF, the 
lawyer determines both the identity and the location of the owner, the lawyer shall request a 
refund for the benefit of the owner, in accordance with written procedures that COLTAF shall 
publish and make available through its website and shall provide upon request. 

 
Proposed Comment [7] 

 
[7]  What constitutes “reasonable efforts,” within the meaning of Colo. RPC 1.15B(k), 

will depend on whether the lawyer does not know the identity of the owner of certain funds held 
in a COLTAF account, or the lawyer knows the identity of the owner of the funds but not his or 
her location.  When the lawyer does not know the identity of the owner of the funds, reasonable 
efforts include an audit of the COLTAF account to determine how and when the funds lost their 
association to a particular owner or owners, and whether they constitute attorneys’ fees earned 
by the lawyer or expenses to be reimbursed to the lawyer or a third person.  When the lawyer 
knows the identity but not the location of the owner of the funds, reasonable efforts include 
attempted contact using last known contact information, reviewing the file to identify and contact 
third parties who may know the location of the owner, and conducting internet searches.  After 
making reasonable but unsuccessful efforts to identify and locate the owner of the funds, a 
lawyer’s decision to continue to hold funds in a COLTAF or other trust account, as opposed to 
remitting the funds to COLTAF, does not relieve the lawyer of the obligation to maintain records 
pursuant to Rule 1.15D(a)(1)(C) or to determine whether it is appropriate to maintain the funds 
in a COLTAF account, as opposed to a non-COLTAF trust account, pursuant to Colo. RPC 
1.15B(b).  When COLTAF has made a refund to a lawyer following the lawyer’s determination 
of the identity and the location of their owner, the lawyer’s obligations with respect to those 
funds are set forth in Colo. RPC 1.15A.  The disposition of unclaimed funds held in the 
COLTAF account of a deceased lawyer is to be determined in accordance with written 
procedures published by COLTAF.  Similarly, the disposition of unclaimed funds held in a 
COLTAF account that are discovered to belong to a deceased person is to be determined in 
accordance with COLTAF’s written procedures.  

 
Proposed Rule 1.15D(a)(1)(C) 

 
(C)  For any unclaimed funds remitted to COLTAF pursuant to rule 1.15B(k), the name 

and last known address of the owner of the funds, if the owner of the funds is known; the efforts 
made to identify or locate the owner of the funds; the amount of the funds remitted; the period of 
time during which the funds were held in the lawyer’s or law firm’s COLTAF account; and the 
date the funds were remitted. 
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