
COLORADO SUPREME COURT 
COMMITTEE ON RULES OF EVIDENCE 

MINUTES OF MEETING 
October 22, 2010 

David R. DeMuro called the meeting to order at 2:09 p.m. in the fifth floor conference room at 
the Denver News Agency building at 101 W. Colfax Avenue in Denver, Colorado. 

The following members were present: 
 
Catherine P. Adkisson  
Philip A. Cherner 
Judge Janice Davidson  
David R. DeMuro, Chair 

Elizabeth F. Griffin 
Professor Sheila Hyatt 
Professor Christopher B. Mueller 
Judge Robert M. Russel 

The following members were excused:  

Judge Harlan Bockman 
Judge Rebecca Bromley 
Justice Nathan B. Coats 

Judge Martin Egelhoff 
Carol M. Haller 
Henry R. Reeve 

APPROVAL OF MINUTES MAY 21, 2010 

Changes to the May minutes included deleting (A) from references to C.R.E. 804(b)(3), near the 
bottom of page two and removing “the” before “Newton” at the bottom of page one.  The 
May 21, 2010 minutes were approved as amended. 

CHAIRMAN’S REPORT 

Mr. DeMuro asked that members provide updates to the member list.  The following members 
were reappointed the committee: Judge Robert Russel, Judge Martin Egelhoff, and Professor 
Christopher Mueller.   

CRE 804(b)(3): SHOULD WE RECOMMEND A CHANGE TO THE HEARSAY 
EXCEPTION FOR STATEMENTS AGAINST INTEREST? 

Elizabeth Griffin and Judge Russel shared information about the subcommittee’s work on this 
issue.  Ms. Griffin said that she prefers adopting the new federal rule re: hearsay exceptions with 
a clear comment about the special corroboration requirement.  She doesn’t want to adopt the 
federal rule without the comment.  In addition, she said that it may be appropriate to change the 
language in the special corroboration rule.  Paragraph two in Ms. Griffin’s comment provides 
historical references and prior case law.   

Judge Russel offered a different comment with a subtle suggestion that advocates are free to 
make the argument that special corroboration requirements continue to exist.  There was 
agreement that Newton is still the law.  Although, case law is in process that may overrule 
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Newton, i.e. Compan.  The first paragraph in both Ms. Griffin’s and Judge Russel’s comments 
are identical.   

Judge Russel said that he is not anxious to codify Newton.  The court may revisit this case law in 
the future, and he wants that opportunity to be available.  Ms. Griffin responded that she doesn’t 
want to hobble the court, but she thinks that the committee needs to clarify what is law.  A 
member pointed out that the addition of the second paragraph in Ms. Griffin’s version may 
cement the law into the rule in a way that the committee doesn’t intend.   

There are clearly two different limitations on how prosecution may corroborate statements, the 
Colorado rule and the Colorado confrontation clause.  Neither comment on corroboration 
requires inclusion of independent evidence. 

A member clarified that the purpose for the rule change is to make corroboration requirements 
apply to both defense and prosecution.   There is no intention to change the corroboration 
requirements. 

A member suggested adopting the federal rule of evidence with the first paragraph of the 
comment, and including a note to see Newton.  Discussion about case law included the 
appropriateness of its inclusion in rules.   

A member shared concern that the comment seems ambiguous.  Perhaps the committee should 
adopt the federal rule without the comment and let the case law define corroboration.  This 
option is not in conflict with case law.  A member responded that it is helpful for the bar to know 
that the case law exists.  Another member felt that having no comment is dangerous, as Colorado 
rules and federal rules differ in corroboration. 

The committee felt that the new federal rule is better written.  The law is identified in the rule.  
The proposed comment lays out case law and explicit reasoning for adopting the new rule.  The 
committee is not obligated to provide all case law.  The argument could be made that in adopting 
the federal language, the federal case law is adopted as well.  The comment must state that it was 
not the intent of the committee to change the law. 

A member suggested using only the first paragraph of the comment.  Another member suggested 
starting the comment “notwithstanding existing Colorado law, see eg.  People v. Newton”.  The 
intent is to shorten the statement, not change existing law.  Ms. Griffin approved of the statement 
“the intent is not to change existing law”.  Judge Russel responded that he is in favor of the 
proposed language in the federal rule change with the first paragraph from the proposed 
comments.   

Ms. Griffin voiced concern about the second paragraph of Judge Russel’s comment.  The case 
law, Compan and Newton, are mentioned in the same paragraph.   Ms. Griffin preferred 
considering these issues separately.  There is no acknowledgement that the Supreme Court 
requires corroboration under the rule and constitution.   

A straw vote was taken as to adoption of the federal rule alone.  Three members were in favor of 
this option.   
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Several members said that they are considering not adopting a new rule.  The old rule is 
workable but the Supreme Court is interested in a better solution.   A member suggested sending 
a majority and minority report and two versions of the rule.  This would frame the dispute and 
reasons for different comments. 

A member preferred to not cement a particular meaning of corroboration into the rule.  The court 
should be free to decide on meaning.  The member was clear that corroboration can’t be removed, 
it’s required.   

There are confusing corroboration requirements.  The confusion shouldn’t be continued.  A 
member approved of language in C.R.E. 807 with regards to reliability.  Replacement of the 
word “corroboration” was suggested.  Use of the word compounds the difficulty of the rule.   

A member suggested using the first paragraph in the comment with a citation to Newton. Support 
for the change was voiced by another member.  However, the citation is confusing.  The 
comment signals that there is no change in Newton, yet leaves room for interpretation.  Ms. 
Griffin responded that it’s not enough to refer to Newton, differences in corroboration must be 
illustrated.    

A member mentioned a Court of Appeals opinion, Blackwell, revisiting independent facts and 
out-of-court statements in corroboration.  The Supreme Court limited circumstances in which 
statements may be made and summarized. 

A motion was made and seconded to adopt the F.R.E. 804(b)(3) with the first sentence of the 
comment.  A friendly amendment to add reference to Newton was accepted.  Another friendly 
amendment was accepted to add language from Ms. Griffin’s second paragraph of her comment, 
“prosecutors seeking to admit statements against the accused must satisfy the corroboration 
requirement solely by reference to the circumstances surrounding its making”.  The original 
motion with the two friendly amendments was accepted by a vote of 7:0. 

Rule 804 Hearsay Exceptions: Declarant Unavailable  

(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is 
unavailable as a witness: 

(3) Statement against interest.  A statement that: 

(A)  a reasonable person in the declarant’s position would have made only 
if the person believed it to be true because, when made, it was so contrary 
to the declarant’s proprietary or pecuniary interest or had so great a 
tendency to invalidate the declarant’s claim against someone else or to 
expose the declarant to civil or criminal liability; and 

(B)  is supported by corroborating circumstances that clearly indicate its 
trustworthiness, if it is offered in a criminal case as one that tends to 
expose the declarant to criminal liability. 
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Committee Comment 

The rule was revised, consistent with recent amendments to FRE 804(b)(3), only to clarify that 
corroborating circumstances are required regardless of whether a statement is offered to 
inculpate or exculpate an accused.  See People v. Newton, 966 P.2d 563 (Colo.1998) 
(prosecutors seeking to admit statements against the accused must satisfy the corroboration 
requirement solely by reference to the circumstances surrounding its making). 

FRE 609: IMPEACHMENT BY EVIDENCE OF CONVICTION OF CRIME:  SHOULD 
WE RECOMMEND AMENDMENT OF C.R.S. § 13-90-101 AND RECOMMEND 
ADOPTING A RULE SIMILAR TO FRE 609? 

This issue came to Judge Russel’s attention while he was teaching a class.  The idea that 
someone who once suffered a felony conviction may be impeached as a credible witness due to 
past convictions seems archaic.   

A member advised that the Supreme Court may deal with this issue in the context of a new 
C.R.E. 609.  The court may seek a legislative change through the State Court Administrator’s 
office if they feel it is necessary.  Perhaps this issue should be brought to the legislature through 
the bar.   

The statute has been on the books since 1875.  At that time the complexities of this issue were 
not considered.  We now know that this practice is prejudicial and a hot topic.   

A member voiced concern about the federal version of C.R.E. 609.  The rule gives the trial court 
complete discretion to allow impeachment of the defendant or to not allow impeachment of the 
prosecution’s witnesses.  There is no recourse on appeal.   If there is concern that the defendant 
receives a fair trial the rule should specifically outline discretion.  

The balance test is a good option.  Judge Russel’s memo has feasible options with regards to 
time limits and the nature of felonies.   

A member mentioned that criminal defendants fare better under the federal rule, rather than the 
Colorado statute.  There are problems with impeachment.  The statute has no discretion.  They 
voiced support for the federal rule and the balance it would provide to defendants.   

There was discussion about the types of crimes and their effect on credibility, i.e. assault.   

The committee talked about various situations.  For example, the defendant finds out pre-trial 
that some prior convictions will be let in and some will not be let in, he/she may decide not to 
testify due to the situation.  However, in the case of a felony the matter may not be appealed if 
the defendant doesn’t testify. 

It’s often hard to tell how the court applies discretion.  There is a problem when the court rules 
against a defendant when the defendant testified and waived the right to appeal.  Discretionary 
rules about prior convictions seem unfair in this circumstance.   
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A member voiced preference for a list of crimes that bear on credibility.  Case law does exist 
where a conviction is not required, Segovia.  Prejudice lessens when a conviction occurred six 
years ago.   

No substantive changes will be made/proposed to the rule today.  A member wondered about 
requesting advice from the Supreme Court on this issue before completing work.  Another 
member responded that the committee needs to decide its position on the issue before 
approaching the court.  It may be too late for legislation this session.  Typically, a year is needed 
to prepare and go through the processes.   

Mr. DeMuro recommended that a subcommittee deal with this issue, including additional 
research and background.  A subcommittee was created, including Catherine Adkisson and Ms. 
Griffin.  Ms. Adkisson will chair the subcommittee.  Mr. DeMuro will work on recruiting a trial 
judge for the subcommittee.   

Judge Russel said that his intern will prepare a package on this issue, including statutes and rules, 
and additional information from other states.  Sheila Hyatt offered to supplement materials to be 
provided to the subcommittee.  She will look at empirical literature, happenings at the trial court 
level, and sociological impacts.   Committee members will talk with their constituents about this 
issue for feedback.   

COMMITTEE COMMENTS: SHOULD WE RECOMMEND THE REMOVAL OF 
"OLD" COMMITTEE COMMENTS IN THE COLORADO RULES OF EVIDENCE? 

Mr. DeMuro reported that at the last committee meeting he offered to identify old committee 
comments for removal from the Rules of Evidence.   He discovered that the proposed project 
would not be easy.  Even though some of the comments are old or irrelevant they are useful for 
interpreting the rules, i.e. C.R.E. 410, C.R.E 403, C.R.E. 606, C.R.E. 801(a), C.R.E. 803(1).   

Another member mentioned C.R.E. 407.  A comment was added to the rule before the Supreme 
Court decided relevant case law.  The member wondered if the comment was problematic, since 
the appropriate case law isn’t cited.  Other members didn’t find the comment problematic, as 
case citations are contained in specific rules, not globally.   

The committee decided to deal with comments on a case by case basis.  As rules change the 
committee comment will be reviewed for relevance.  The committee also agreed that future 
comments added to the rules will contain the current date.  Mr. DeMuro will search the Rules of 
Evidence for recent comments and include the date that the comment was added in the language.  
He recommended that further discussion is unnecessary.   

RESTYLED FEDERAL RULES 

Professor Hyatt asked if the committee is interested in restyling the Colorado Rules of Evidence.  
She mentioned that the restyled federal rules are easy to read.  Changes to the federal rules go 
into effect on December 1, 2010. 

Mr. DeMuro responded that the Civil Rules Committee decided to address restyling as changes 
to rules occur.  He said that the Rules of Evidence are not as extensive as the Civil Rules.  
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However, restyling is not a small project.  The federal rules changed significantly.  The 
committee decided to think about this project.   

Mr. Mueller offered to provide refreshments at the next committee meeting.  The committee may 
meet again in February 2011.  The meeting was adjourned at 3:49 p.m.   

Respectfully submitted, 
 
April Bernard 

 


