
COLORADO SUPREME COURT 
COMMITTEE ON THE RULES OF EVIDENCE 

MINUTES OF MEETING 
September 14, 2001 

David R. DeMuro, called the meeting to order at1:30 p.m., in the Supreme Court 
Conference Room. 

The following members were present: 
David R. DeMuro, Chair 

Judge Harlan Bockman 
Philip A. Cherner 
Professor Sheila Hyatt 
Professor Christopher Mueller 
David K. Rees 
Bob Russel 

The following members were excused: 
Judge Rebecca Bromley 
Justice Ben Coats (liaison justice) 
Judge Janice Davidson 
Judge Martin Egelhoff 
Christopher Miranda 
Henry Reeve 

Approval of Minutes: 
The minutes from the June 1, 2001 meeting were approved without objection. 

CRE 701-705 

Professor Mueller provided the members with a document that he had prepared 
showing the changes to the Federal Rules that were made December 1, 2000, 
the Colorado rules, and a suggested change and possible committee comment to 
Rule 702. (Attachment 1 ). 

There was lengthy discussion about the status of Rule 702 in light of the 
Colorado Supreme Court ruling in People V. Schreck . Professor Mueller 
provided background to the committee about Rule 702 stating that a change to 

· Rule 702 was adopted then the Schreck decision came down which adopted its 
own standard instead of following Daubert and the federal model. Colorado law 
is the Schreck standard, not the Daubert standard. He suggested that the 
Federal Rule is not inconsistent with Schreck; however, if the Federal Rule is 
adopted there should be a note that the rule as adopted embodies Schreck. 
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This way it would keep the great opinion of Schreck by noting that the rule is a 
codification of Schreck. 

Professor Mueller noted that if Rule 702 is amended to mirror the Federal rule 
with no note that discusses Schreck then it would appear Schreck was ignored 
and Daubert was codified. 

Judge Bockman, and Professor Mueller discussed the meaning of Schreck with 
Judge Bockman stating that under Schreck the trial court has a limited analysis 
to make and Professor Mueller disagreeing. Professor Mueller indicated his 
interpretation that Schreck requires the trial court to decide if the evidence is 
accepted in the scientific community. Judge Bockman indicated that it is the trier 
of fact that is to make this decision. 

Judge Bockman suggested that a change to Rule 702 should instruct on 
admissibility based on: reliability, qualification of witness, and usefulness of 
testimony to the jury. Professor Mueller indicated that the committee could 
either go with the Federal Rule or make rio changes to the Colorado rule which 
then keeps Schreck in place since the case was decided under the current rule. 

There was discussion of the Schreck, Daubert and Kumho cases. 

Mr. Rees stated that he wished to revive a motion he had made at the previous 
meeting which is to adopt changes in the 700 series so the Colorado and Federal 
rules are identical. He noted that there are several rules where the wording is 
identical yet, it is common for the practitioner to know that annotated cases 
indicate a different application. He suggested that the Colorado rules should only 
deviate from the Federal If it is absolutely necessary. He indicated that if the 
Supreme Court determines that something is being done that it does not want 
they will reject the suggested changes. 

Mr. Cherner proposed that the Rules should be written in such a way that would 
save having to find the cases thus, it is the committee's obligation to suggest 
changes that codify Schreck. He suggested that the Schreck decision says what 
law isn't not what it is. 

Judge Bockman indicated that the trial judge is required to decide probative 
value and whether it outweighs prejudice and articulate why this is an area of 
scientific va.lue that the jury can use. He said this is more of a Rule 703 analysis. 

Professor Hyatt offered that Daubert is not end all be all regarding scientific 
validity and Daubert is useless without Kumho. After Schreck the court has a 
significant gate keeping role regarding refiability and validity. She posed the 
question of whether cases brought in Federal Court and Colorado courts would 
be decided in a different way from one another if the changes to Rule 702 are 
adopted. 
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The group discussed whether an adoption of the Federal rule with no comment 
implies a superseding of Schreck. 

There was a suggestion that a note should indicate the law in Colorado is no 
longer what it was prior to Rule 702 and that the standard is much different after 
Schreck than before the case. 

The committee discussed the usefulness of comments. At the previous meeting 
there was discussion about the extent to which they are or should be used. The 
context of that discussion was a comment to Rule 103. The committee earlier 
agreed that in general, comments should be avoided unless needed. There 
seemed to be agreement that a comment to Rule 702 is needed. 

There was discussion about whether language in Schreck should be quoted in a 
comment. Mr. Rees suggested that the committee pass the Rule to mirror the 
Federal, include the comment, and send it to the Court. The Court can then 
decide whether it is what they want. Judge Bockman questioned whether the 
comment would be what Professor Mueller has suggested or a note "see 
Schreck". 

The committee discussed the fact that the language in the Federal Rule (1) 
"sufficient facts or data" is not anywhere else and does not come from caselaw. 
They pondered whether testimony would be inadmissible because it is "not 
based on enough data." 

The members present decided the 7 of them was too few people to take a vote 
on the Rule 702 issues. David DeMuro noted that several members had 
expressed their desire to be at the meeting but indicated in advance they could 
not attend. 

It was decided that the Rule 702 matter would be laid over until another meeting 
and that Professor Mueller will put together a short comment to the Rule for the 
committee's consideration indicating the reliability factor should be interpreted in 
light of the Shreck decision. The materials will be distributed in hard copy in 
advance of the next meeting. 

The date of November 9, 2001, 1 :30-3:30 p.m. was selected. The Supreme 
Court Conference room was reserved pending verification that more members 
can attend. An e-mail will be distributed seeking a response by Monday 
September 24, 2001. 

Respectfully submitted, Terri S. Morrison 
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