
COLORADO SUPREME COURT 

COMMITTEE ON THE RULES OF EVIDENCE 

MINUTES OF MEETING 
June 1, 2001 

David R. DeMuro, Chair, called the Colorado Supreme Court Committee on the 
Rules of Evidence to order at 1:30 p.m., in the Supreme Court Conference Room on 
the Fifth Floor of the Colorado State Judicial Building. 

The following members were present: 

Rebecca S. Bromley 
Janice B. Davidson 
Martin F. Egelhoff 
Elizabeth F. Griffin 
Sheila Hyatt 

The following members were excused: 

Harlan R. Bockman 
Philip A. Cherner 
Nathan B. Coats (Liaison Justice) 

Handouts and Approval of the Minutes 

David K. Rees 
Henry R. Reeve 
Robert M. Russel 
Nea Brown (guest) 

Christopher A. Miranda 
Christopher B. Mueller 

• David DeMuro distributed extra copies of the agenda, subcommittee reports and 
the March minutes, which had been previously mailed to all Committee members. 

• The minutes from the March 2, 2001 meeting were approved without objection. 

CRE 103{a) Effect of Erroneous Ruling 

The committee voted unanimously to recommend that the Colorado Supreme 
Court adopt the Federal Change in CRE 103(a): 

ONCE THE COURT MAKES A DEFINITIVE RULING ON 
THE RECORD ADMITTING OR EXCLUDING EVIDENCE, 
EITHER AT OR BEFORE TRIAL, A PARTY NEED NOT 
RENEW AN OBJECTION OR OFFER OF PROOF TO 
PRESERVE A CLAIM OF ERROR FOR APPEAL. 

The committee discussed Professor Mueller's proposal (page 8 of the 
subcommittee reports) as follows: 



• Christopher Mueller suggested the addition of the committee comment outlined 
in the proposal. 

• David Rees stated that although he fmds comments helpful, he would prefer 
that this comment be eliminated. 

• Judge Janice Davidson stated that this particular comment interprets and goes 
beyond the rule. She also stated that committee comments are not binding and 
she generally is not in favor of them. 

• Professor Hyatt stated that she doesn't feel it's appropriate to add a comment to 
this particular rule. 

• The committee members discussed what the other rule committees do in terms 
of comments. 

Following the discussion, the committee members decided not to add any 
comments at this time including any reference to the date of the Federal change. 

CRE 404(a) Character Evidence Generally 

Discussion was held, as follows: 

• Robert Russel stated that this change is necessary to put all of the information in 
front of the jury. 

• Elizabeth Griffin opposed the change and stated that it might be better for the 
committee to adopt a limited change that would clarify anything missing from the 
Rule. 

• Professor Hyatt suggested that adding more character evidence could run into 
constitutional problems in terms of limiting the rights of the defendant. 

• Members discussed whether a new statute would cause any conflict with the Rule. 

• David DeMuro stated that the committee had previously determined not to make 
any changes to other rules in the 400 Series. 

• Robert Russel stated that the issue may center on the defendant introducing 
evidence against the victim with impunity. 

• Judge Janice Davidson stated that if the committee adopts the proposed limited 
change, we would not conform with the Federal Rules. 

• Elizabeth Griffin and Robert Russel suggested that the change would primarily deal 
with self-defense cases. 
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• Robert Russel made a motion to recommend to the Supreme Court to adopt the 
Federal Rule as written. The motion was seconded by Judge Janice Davidson, but 
was not approved by the committee due to a 4-3 vote against it. 

• David DeMuro asked the members for an alternative and Elizabeth Griffin 
suggested looking at the changes on page 17 of the subcommittee attachments. 

• Robert Russel made a motion to recommend adoption of the Rule as written on 
page 17 of the attachments with the following change to: 

Rule 404. CHARACTER EVIDENCE NOT ADMISSIBLE TO 
PROVE CONDUCT; EXCEPTIONS; OTHER CRIMES 

(A) Character evidence generally. Evidence of a 
person's character or a trait of his character is not 
admissible for the purpose of proving that he acted 
in conformity therewith on a particular occasion, 
except: 

(1) Character of Accused. -Evidence of a pertinent trait of 
his character offered by an accused, or by the prosecution 
to rebut the same; or if evidence of a trait of character of 
the alleged victim of the crime the alleged victim's character 
for aggressiveness or violence is offered by an accused and 
admitted under Rule 404(a)(2), evidence of the same trait of 
character of the accused offered by the prosecution; 

The motion was seconded and approved by the committee, which also makes 
the committee comment moot. 

• Bob Russel made a motion to recommend adoption of changes to Rule 404(a)(2) to 
the Federal Rules by adding the word "alleged" in four places in the rule as follows: 

Rule 404(a)(2) Character of Alleged Victim. - Evidence of a 
pertinent trait of character of the alleged victim of the crime 
offered by an accused, or by the prosecution to rebut the 
same, or evidence of a character trait of peacefulness of the 
alleged victim offered by the prosecution in a homicide case 
to rebut evidence that the alleged victim was the first 
aggressor; 

The motion was seconded and approved by the committee. 

CRE 803(6)- Records of Regularly Conducted Activity and Proposed CRE 902(11) and 
(12)- Self-Authentication of Records of Regularly Conducted Activity 

David DeMuro's proposed changes (page 29 and 30 of the subcommittee report) 
was discussed as follows: 
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• Henry Reeve suggested that the word "certified" on page 30 should be changed to 
the word "affidavit" in the first and second paragraph. 

• Some of the members discussed the difference between public records and 
business records. 

• Judge Bromley stated that the proposed changes simplify whether or not it will be 
necessary to have someone testify and/or wait to testify. 

A motion was made to adopt the proposed recommendation, on page 29 of the 
subcommittee attachments, for Rule 803 as follows: 

Rule 803(6) Records of Regularly Conducted Activity. - A 
memorandum, report, record, or data compilation, in any 
form, of acts, events, conditions, opinions, or diagnoses, 
made at or near the time by, or from information 
transmitted by, a person with knowledge, if kept in the 
course of a regularly conducted business activity, and if it 
was the regular practice of that business activity to make 
the memorandum, report, record or data compilation, all as 
shown by the testimony of the custodian or other qualified 
witness, or by certification that complies with Rule 902(11), 
Rule 902(12). or a statute permitting certification, unless 
the source of information or the method or circumstances 
of preparation indicate lack of trustworthiness. The term 
"business" as used in this paragraph includes business, 
institution, association, profession, occupation, and calling 
of every kind, whether or not conducted for profit. 

The motion was seconded and adopted by the committee. 

A motion was made to adopt the proposed change on Rule 902, on page 30 of 
the subcommittee attachments, as follows: 

Rule 902(11) Certified Domestic Records of Regularly 
Conducted Activity. - The original or a duplicate of a 
domestic record of regularly conducted activity that would 
be admissible under Rule 803(6) if accompanied by a 
certified written declaration an affidavit of its custodian or 
other qualified person, in a manner complying with any 
Colorado statute or rule prescribed by the Colorado 
Supreme Court, certifying that the record-
fA) was made at or near the time of the occurrence of the 

matters set forth by, or from information transmitted 
by, a person with knowledge of those matters; 

(B) was kept in the course of the regularly conducted 
activity; and 

(C) was made by the regularly conducted activity as a 
regular practice. 
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A party intending to offer a record into evidence under this 
paragraph must provide written notice of that intention to 
all adverse parties, and must make the record aad 
declaration and affidavit available for inspection sufficiently 
in advance of their offer into evidence to provide an adverse 
party with a fair opportunity to challenge them. 

Rule 902(12) Certified Foreign Records of Regularly 
Conducted Activity. - In a civil case, the original or a 
duplicate of a foreign record of regularly conducted activity 
that would be admissible under Rule 803(6) if accompanied 
by a written declaration by its custodian or other qualified 
person certifying that the record-
(A) was made at or near the time of the occurrence of the 

matters set forth by, or from information transmitted 
by, a person with knowledge of those matters: 

(B) was kept in the course of the regularly conducted 
activity; and 

(C) was made by the regularly conducted activity as a 
regular practice. 

The declaration must be signed in a manner that, if falsely 
made, would subject the maker to criminal penalty under 
the laws of the country where the declaration is signed. A 
party intending to offer a record into evidence under this 
paragraph must provide written notice of that intention to 
all adverse parties, and must make the record and 
declaration available for inspection sufficiently in advance 
of their offer into evidence to provide an adverse party with 
a fair opportunity to challenge them. 

The motion was seconded and adopted by the committee. 

CRE 70 1 et seq 

Discussion was held, as follows: 

• Judge Janice Davidson stated that People v. Shreck has answered a lot of the 
questions regarding this Rule. She recommended adoption of 70 1 as written per 
Federal Rules. 

• The members discussed whether or not Christopher Mueller was in agreement with 
the impact Shreck has on the current rule. David Rees stated that he believes 
Chris would prefer to follow the Federal Rule. 

• Henry Reeve suggested that we may need to discuss this question with Chris and 
Judge Bockman before the committee makes any decisions. 

A motion was made to send the 700 series back to the subcommittee for further 
discussion. 
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Other Business 

David DeMuro asked the committee members to report back to the committee if 
they become aware of any statutory changes, from the last legislative session, that 
need to be addressed by the committee. David also suggested that the committee give 
the Supreme Court one packet with all the Rule changes after our next meeting. 

Next Meeting 

After some discussion the members agreed that the next meeting should be in 
October. Troy will check on the availability of the Supreme Court Conference room in 
October. 

Respectfully submitted, Troy Singleton 

MISRUOEVID6-1 
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