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Colorado Court of Appeals, 
Div. I. 

The PEOPLE ofthe State of Colorado, 
Plaintiff-Appellee, 

v. 
Anthony E. McAFEE, a!k/a McAfee E. Anthony, 

James Edwards, Anthony V. Johnson, 
Anthony E. MacFee, Anthony McAfee, Anthony E. 

McAfee, and Anthony Vance, 
Defendant-Appellant. 

No. OOCA2379. 

March 25,2004. 
Rehearing Denied Aug. 5, 2004. 

Certiorari Denied Dec. 27, 2004. [FN*] 

FN* Justice COATS does not participate. 

Background: Defendant was convicted, by jury, in the 
District Court, City and County of Denver, Frank 
Martinez, J., of vehicular homicide, vehicular assault, 
and two counts of leaving scene of accident, and total 
sentence of 4 7 years in prison was imposed. Defendant 
appealed. 

Holdings: The Court of Appeals, Taubman, J., held 
that: 
ill evidence demonstrated that defendant was driving 

under influence; 
m any error in court's failure to conduct hearing on 

admissibility of blood test evidence, or to issue written 
findings on reliability of such evidence, was harmless; 
ill victims' failure to wear seatbelts did not amount to 

intervening· cause; 
ill court properly instructed jury to apply instructions 

as a whole; 
ill sentence was not excessive; and 

.{2} imposition of consecutive sentences was 
warranted. 
Affirmed. 

West Headnotes 

ill Automobiles €:=355(13) 
48Ak355(13) Most Cited Cases 

ill Automobiles €:=355(14) 
48Ak355(14) Most Cited Cases 
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Evidence that defendant had been smoking crack 
cocaine prior to automobile accident, and was in fact 
driving to procure more cocaine, his agitated state after 
accident, and expert testimony that he had ingested 
cocaine within 18 to 24 hours preceding accident, 
demonstrated that defendant was driving under the 
influence at time of accident, as required for vehicular 
homicide and vehicular assault convictions. West's 
C.R.S.A. §§ 18-3-106(l)(b), 18-3-205(1)(b). 

ill Criminal Law €:=1144.13(3) 
110kll44.13(3) Most Cited Cases 

ill Criminal Law €:=1159.2(7) 
110k1159.2(7) Most Cited Cases 
When the sufficiency of the evidence in support of a 
criminal conviction is challenged on appeal, a 
reviewing court must determine whether the evidence, 
when viewed as a whole and in the light most favorable 
to the prosecution, is sufficient to support a conclusion 
by a reasonable person that the defendant is guilty of 
the crime charged beyond a reasonable doubt. 

ill Criminal Law €:=1168(2) 
110kll68(2) Most Cited Cases 
Any error in court's failure to conduct hearing on 
admissibility of blood test evidence, or to issue written 
findings on reliability of such evidence, was harmless in 
prosecution for vehicular homicide, vehicular assault, 
and two counts of leaving scene of accident; tester's 
affidavit indicated that screening and confirmation of 
cocaine metabolite in defendant's blood were done in 
accordance with pertinent regulations, defendant was 
provided with his blood sample for independent testing, 
and court's oral reliability findings were sufficient. 

HJ. Criminal Law €:=388.1 
110k388.1 Most Cited Cases 
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ill Criminal Law ~472 
110k472 Most Cited Cases 
Under evidence rule's standard for determining the 
admissibility of scientific evidence, evidence is 
admissible when (1) the scientific principles at issue are 
reasonably reliable, (2) the witness is qualified to opine 
on such principles, and (3) the testimony will be useful 
to the jury. Rules ofEvid., Rule 702. 

ill Criminal Law ~25 
110k25 Most Cited Cases 
A defendant is responsible for the natural and probable 
consequences of an unlawful act. 

ill Automobiles ~346 
48Ak346 Most Cited Cases 
The contributory negligence of a victim is not a defense 
to vehicular homicide, absent a showing that the 
victim's conduct was an independent intervening cause 
of death, i.e., one which the defendant could not foresee 
and which is more than a contributing cause of the 
injury. West's C.R.S.A. § 18-3-106(1)(b). 

ill Criminal Law €:=26 
11 Ok26 Most Cited Cases 
A victim's simple negligence that contributes to an 
injury is foreseeable as a matter oflaw and cannot be an 
intervening cause, but gross negligence is 
unforeseeable, abnormal human behavior which may 
serve as an intervening cause. 

ID Criminal Law €:=741(1) 
110k741(1) Most Cited Cases 
The trial court must make the threshold determination 
whether there was sufficient evidence to submit an issue 
to the jury. 

ill Automobiles ~342.1 
48Ak342.1 Most Cited Cases 

ill Automobiles ~347 
48Ak347 Most Cited Cases 
Victims' failure to wear seat belts did not amount to 
intervening cause in 
prosecution for vehicular homicide and vehicular 
assault. 

I!Ql Criminal Law ~863(2) 
11 Ok863(2) Most Cited Cases 
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Court properly responded to deliberatingjury's question 
in prosecution for vehicular homicide, vehicular assault, 
and two counts ofleaving the scene of an accident as to 
whether there was legal threshold for cocaine 
metabolites in blood, that there was no such legal 
threshold, that jury should refer back to instructions 
regarding standard to apply, elements of crimes, and 
definitions of such elements, and, finally, that jury 
should apply instructions as a whole. 

l!!l Automobiles ~359 
48Ak359 Most Cited Cases 
Total sentence of 47 years imposed upon defendant's 
convictions of vehicular homicide, vehicular assault, 
and two counts of leaving the scene of an accident was 
not excessive, given gravity of harm resulting from 
defendant's offenses, his lack of remorse, and his three 
prior felony convictions. 

.l11l Sentencing and Punishment €=40 
350Hk40 Most Cited Cases 

.l11l Sentencing and Punishment €=66 
350Hk66 Most Cited Cases 

.l11J. Sentencing and Punishment €=92 
350Hk92 Most Cited Cases 
In exercising its sentencing discretion, a trial court must 
consider the nature and elements of the offense, the 
character and rehabilitative potential of the offender, 
any aggravating or mitigating circumstances, and the 
public interest in safety and deterrence. 

.l.lli Sentencing and Punishment €=611 
350Hk611 Most Cited Cases 
Two counts ofleaving the scene of an accident involved 
two different victims, and thus consecutive sentences 
upon defendant's convictions were not prohibited by 
statute mandating imposition of concurrent sentences 
where offenses are supported by identical evidence, 
except when multiple victims are involved, in which 
case imposition of consecutive sentences rs 
discretionary. West's C.R.S.A. § 18-1-408(3). 
*228 Ken Salazar, Attorney General, Catherine P. 

Adkisson, Assistant Attorney General, Denver, 
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Colorado, for Plaintiff-Appellee. 

Betty Bass, Boulder, Colorado, for 
Defendant-Appellant. 

Opinion by Judge TAUBMAN. 

Defendant, Anthony E. McAfee, appeals from the 
judgment of conviction and sentences entered on a jury 
verdict finding him guilty of vehicular homicide, 
vehicular assault, and two counts ofleaving the scene of 
an accident. We affirm. 

Early one morning in 1999, defendant drove a car with 
two passengers head on into a telephone pole. The 
passenger in the front seat suffered two broken legs and 
head and internal injuries. The passenger in the back 
seat suffered massive injuries and died shortly after the 
accident. 

Witnesses to the accident saw defendant exit the car, 
look at the damage, and tell one of the injured 
passengers to "get up" because they had to "get out of 
[t]here." Defendant told one bystander that "the driver 
ran." However, when he was confronted as the driver, 
defendant left the scene and got into a cab. When asked 
by the cab driver where he was going, he told the driver 
to "just go." Police caught up with the cab shortly 
thereafter. 

Investigators found no indication that mechanical 
failure or external factors outside the car caused the 
crash. When defendant was taken to the police station, 
he was uncooperative and excited, yelled profanities, 
and refused to comply with verbal commands during a 
sobriety screening. Defendant's blood test for drugs 
revealed a cocaine metabolite known as 
benzoylecgonine, indicating that he had ingested 
cocaine within eighteen to twenty-four hours prior to 
the accident. 

Defendant was convicted as charged and sentenced to 
forty-seven years in the Department of Corrections. 

I. Sufficiency of Evidence 
ill Both the vehicular homicide and vehicular assault 
charges required the People to show that defendant was 
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driving under the influence of alcohol or one or more 
drugs at the time of the accident. Sections 
18-3-106(1)(b), 18- 3-205(1)(b), C.R.S.2003. 
Defendant argues that these convictions should be 
vacated because there was insufficient evidence to 
support this element. Defendant bases his argument on 
the testimony of the People's medical expert that the 
presence of cocaine metabolites in defendant's blood 
did not indicate whether his ability to drive had been 
impaired by the drug. We are not persuaded. 

ill When the sufficiency of the evidence is challenged 
on appeal, a reviewing court must determine whether 
the evidence, when viewed as a whole and in the light 
most favorable to the prosecution, is sufficient to 
support a conclusion by a reasonable person that the 
defendant is guilty of the crime charged beyond a 
reasonable doubt. Kogan v. People, 756 P.2d 945 
(Colo.l988). 

Here, the evidence, when viewed in the light most 
favorable to the prosecution, established that defendant 
was driving under the influence of cocaine. Evidence 
showed that he had admitted to fellow inmates that ( 1) 
he had been buying and smoking crack cocaine for 
several days prior to the accident, (2) he had partied 
throughout the night before the accident, and (3) at the 
time of the accident he was driving the car because he 
knew where to get more crack cocaine. The People 
offered expert testimony that defendant had ingested 
cocaine within eighteen to twenty-four hours before the 
accident and that the period after ingesting cocaine can 
be followed by fatigue, loss of motor skills, 
inattentiveness, paranoia, and hallucinations. After the 
accident, defendant was highly agitated and exhibited 
other behaviors that led police and other witnesses to 
believe he was under the influence of either drugs or 
alcohol. 

*229 Accordingly, we conclude sufficient evidence 
was presented at trial to support defendant's conviction 
of vehicular homicide and vehicular assault, and we will 
not disturb those convictions. 

II. Reliability of Drug Testing Evidence 
ill Defendant asserts that the trial court should have 

granted his motion to dismiss because the tests 
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performed on his blood were unreliable and, therefore, 
inadmissible. Specifically, defendant asserts that the 
trial court erred by not conducting a hearing regarding 
defendant's allegations that ( 1) the preservative used by 
police to test his blood contaminated the sample, and 
(2) the blood testing method used was not acceptable 
within the scientific community. We conclude that any 
error was harmless. 

ill CRE 702 provides the appropriate standard for 
determining the admissibility of scientific evidence. 
People v. Shreck, 22 P.3d 68 (Colo.2001). CRE 702 
states: "If scientific, technical, or other specialized 
knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, 
training, or education, may testify thereto in the form of 
an opinion or otherwise." Under this standard, 
evidence is admissible when ( l) the scientific principles 
at issue are reasonably reliable, (2) the witness is 
qualified to opine on such principles, and (3) the 
testimony will be useful to the jury. People v. Shreck, 
supra, 22 P.3d at 79. 

Additionally, the trial court must consider whether the 
probative value of the evidence is substantially 
outweighed by its prejudicial effect pursuant to CRE 
403, and a trial court's CRE 702 determination must be 
based upon specific findings. People v. Shreck. supra, 
22 P.3d at 78. 

We note that defendant did not question that the 
People's expert witness was qualified or that his 
testimony would assist the jury. We also note that, 
contrary to defendant's contention, People v. Shreck, 
supra, does not require the trial court to conduct a 
hearing to inquire into the reliability of the evidence. 
Because the record in this case is sufficient for a 
determination that the blood testing was reasonably 
reliable, we conclude that the trial court did not abuse 
its discretion in admitting the drug test evidence. 

Here, in response to defendant's general allegations of 
unreliability, the People submitted an affidavit by Dr. 
James Ruth, who tested defendant's blood for drugs. 
The affidavit indicated that the screening and 
confirmation of the cocaine metabolite in defendant's 
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blood were done in accordance with the regulations of 
the Colorado Department of Public Health and 
Environment. The People also indicated that defendant 
had been given a sample of his blood for independent 
testing. 

At a hearing on defendant's motion to dismiss, 
defendant did not dispute the People's representation 
that while the preservatives added to the blood sample 
affected defendant's DNA, they did not affect the 
reliability of the testing for cocaine metabolites. Also, 
the court ordered the People to provide defendant's 
expert with any information necessary to verify the 
validity of the drug testing. Defendant does not assert, 
and there is no record evidence to suggest, that the 
People did not comply with this order. There is also no 
evidence that defendant submitted any reports, analysis, 
or expert testimony to support his allegations that the 
test results provided by the People were unreliable. 

Moreover, Dr. Ruth testified at trial regarding the 
reliability of the procedure, personnel, and 
methodology for testing defendant's blood and was 
cross-examined by defense counsel. 

Further, while we recognize that contrary to its 
assurances to defendant, the trial court did not issue a 
written order regarding its ruling from the bench, we 
find no basis for reversal here for insufficiency of the 
court's oral findings. The reliability of the methodology 
underlying drug testing evidence is well established in 
the record, and its helpfulness to the jury here is plain. 
See People v. Johnson. 74 P.3d 349 
(Colo.App.2002)(trial court's failure to make specific 
findings on the reliability of battered woman syndrome 
evidence is harmless, because line of testimony is well 
accepted). Also, defendant does not allege that 
admission of the blood test evidence violated CRE 403. 

*230 Therefore, the trial court properly denied 
defendant's motion to dismiss and admitted the blood 
test evidence. 

III. Seatbelt Instruction 
Defendant asserts that the trial court erred by refusing 

to instruct the jury that the victims' failure to wear 
seatbelts constituted gross negligence and was, 
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therefore, an intervening cause oftheir injuries. We are 
not persuaded. 

liJI2.l A defendant is responsible for the natural and 
probable consequences of an unlawful act. People v. 
Saavedra-Rodriguez, 971 P.2d223 (Colo.1998). Thus, 
the contributory negligence of a victim is not a defense 
to vehicular homicide, absent a showing that the 
victim's conduct was an independent intervening cause 
of death. People v. Dunhill, 40 Colo.App. 137, 570 
P.2d 1097 (1977). An intervening cause is one which 
the defendant could not foresee, People v. Gentrv. 738 
P.2d 1188 (Colo.1987), and must be more than a 
contributing cause of the injury. Hamrick v. People, 
624 P.2d 1320 (Colo.1981). 

III.[[[ A victim's simple negligence that contributes to 
an injury is foreseeable as a matter oflaw and cannot be 
an intervening cause. People v. Gentrv, supra. 
However, gross negligence is unforeseeable, abnormal 
human behavior and may serve as an intervening cause. 
People v. Calvaresi, 188 Colo. 277, 534 P.2d 316 
( 197 5). Further, the trial court must make the threshold 
determination whether there was sufficient evidence to 
submit an issue to the jury. 
Saavedra-Rodriguez, supra. 

People v. 

A division of this court recently addressed a related 
issue in People v. Lopez. 97 P.3d 277, 2004 WL 
439384 (Colo.App. No. 02CA0443, Mar. 11, 2004). In 
Lopez, the defendant abandoned his argument that the 
victim's failure to wear a seatbelt was an intervening 
cause of death. Nevertheless, he argued that the 
seatbelt evidence was admissible as to whether his 
conduct was the proximate cause of the victim's death. 
The Lopez division cited Colorado cases regarding 
proximate cause and three out-of-state cases holding 
that the failure to wear a seatbelt is not an intervening 
cause. The Lopez division concluded that the failure to 
use a seatbelt was not a contributing factor in the 
collision of the two vehicles, and, thus, the trial court 
did not err in rejecting the evidence. 

I2.l Here, the trial court admitted evidence that the 
victims were not wearing seatbelts, but refused to 
instruct the jury that such conduct constituted an 
intervening cause. Defendant's intervening cause 
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argument was not addressed specifically in Lopez. 
However, as noted in dictum in Lopez. the jurisdictions 
that have considered this issue--both those cited in 
Lopez and others--have uniformly concluded that the 
victim's failure to wear a seatbelt does not amount to an 
intervening cause. See Panther v. State. 780 P.2d 386 
(Alaska Ct.App.l989); State v. Freeland, 176 Ariz. 
544. 863 P.2d 263 (Ct.App.l993); People v. Wattier, 
51 Cal.App.4th 948, 59 Cal.Rptr.2d 483 (1996); State 
v. Stewart, 60 Conn.App. 301,759 A.2d 142, rev'd on 
other grounds, 255 Conn. 913,763 A.2d 1039 (2000); 
Union v. State 642 So.2d 91 
(Fla. Dist. Ct.App.1994 )(victim's failure to wear seatbelt 
not a defense); Whitener v. State, 201 Ga.App. 309, 
410 S.E.2d 796 (1991); Green v. State, 650 N.E.2d 
307 (lnd.Ct.App.1995); State v. Hubka, 480 N.W.2d 
867 (Iowa 1992); Peoplev. Clark, 171 Mich.App. 656. 
431 N.W.2d 88 (1988); State v. Dodge, 152 Vt. 503, 
567 A.2d 1143 (1989); State v. Nester. 175 W.Va. 539, 
336 S.E.2d 187 (1985); State v. Turk, 154 Wis.2d 294, 
453 N.W.2d 163 (Ct.App.1990); Allen v. State. 43 
P.3d 551 (Wyo.2002). 

We agree with these jurisdictions and similarly 
conclude that the trial court properly rejected a jury 
instruction that the victims' failure to use seatbelts 
constituted an intervening cause oftheir injuries. 

IV. Jury Question and Trial Court Response 
ilQl Defendant contends that the trial court erred when 
it answered the jury's question by referring the jury 
back to the instructions as a whole. We disagree. 

The basis for this contention is not entirely clear. 
During deliberations, the jury submitted the following 
question to the court: "Like *231 alcohol, is there a 
legal threshold for cocaine metabolites in blood[?]" 

After discussion with counsel, the trial court replied: 
In response to your inquiry: The answer is there is no 
legal threshold for cocaine metabolites in the blood. 
I refer you back to instruction number 1; specifically 
paragraph 2 regarding the law that you must apply. 
No single instruction describes all the law which must 
be applied. Therefore these instructions must be 
considered together as a whole. 
Having said this, I direct your attention to 
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instructions 14, 16, 20 and 21. 

Defense counsel did not object to the first portion of 
the court's response, but argued that the jurors should 
only have been referred back to the instructions as a 
whole. 

Although defendant appears to argue that referring the 
jury back to the instructions as a whole was inadequate, 
the trial court responded directly to the jurors' question, 
informing them that there is no legal threshold for 
drugs, as there is for alcohol. The court then pointed 
out particularly pertinent instructions regarding the 
standard to apply, the elements of the crimes, and the 
definitions of those elements. Further, the court 
properly instructed the jury to apply the instructions as 
a whole. 

Thus, we perceive no error. See Copeland v. People. 
2 P.3d 1283. 1288 (Colo.2000)(absent evidence to the 
contrary, we presume that the jury understood and 
heeded the trial court's instructions). 

V. Excessive Sentence 
Ill1 Defendant argues that the trial court abused its 

discretion by sentencing him to a total of forty-seven 
years because the sentence is excessive. We disagree. 

Sentencing is a discretionary function, and because the 
trial court is more familiar with the defendant and the 
circumstances of the case, it is accorded wide latitude 
in its decisions on such matters. Thus, a trial court's 
sentencing decision will not be disturbed absent a clear 
abuse of discretion. People v. Watkins, 684 P.2d 234 
(Colo.1984). 

UlJ. In exercising its sentencing discretion, a trial court 
must consider the nature and elements of the offense, 
the character and rehabilitative potential of the 
offender, any aggravating or mitigating circumstances, 
and the public interest in safety and deterrence. People 
v. Eurioste, 12 P.3d 847 (Colo.App.2000). 

When a sentence outside the presumptive range is 
imposed, the court is required to make findings as to the 
aggravating circumstances that justifY variation from 
the presumptive range and the reasons for imposing the 
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sentence. Section 18-1.3-401(7), C.R.S.2003. A 
reasonable explanation of the sentence imposed will 
suffice, provided the record of the sentencing 
proceeding indicates that the court considered the 
essential statutory factors. People v. Eurioste, supra. 

The record does not support defendant's contention that 
the trial court gave undue weight to the public safety 
factor and no weight to the rehabilitation factor. The 
court noted the gravity of the harm resulting from 
defendant's offenses, defendant's lack of remorse, and 
his three prior felony convictions. These grounds 
directly relate to the trial court's assessment of 
defendant's rehabilitative potential. Further, the record 
indicates that the court considered the essential 
statutory factors. 

Accordingly, we perceive no abuse of discretion in the 
sentence imposed. See Peoplev. Fuller, 791 P.2d 702. 
708 (Colo.1990)("0nly in exceptional cases will an 
appellate court substitute its judgment for that of the 
trial court in sentencing matters."). 

VI. Consecutive Sentences 
[ 13] Defendant also argues that the trial court erred in 

sentencing him to consecutive sentences on all counts. 
Specifically, defendant contends that the two counts of 
leaving the scene of an accident were supported by the 
same evidence; therefore, § 18-1-408(3), C.R.S.2003, 
mandates concurrent sentencing on those counts. We 
disagree. 

As a general rule, when a defendant is convicted of 
multiple offenses, the sentencing court has discretion to 
impose consecutive or *232 concurrent sentences. 
However, § 18-1-408(3) mandates imposition of 
concurrent sentences where offenses are supported by 
identical evidence, "except that, where multiple victims 
are involved, the court may, within its discretion, 
impose consecutive sentences." See also Qureshi v. 
Dist. Court. 727 P.2d 45 (Colo.l986); People v. 
Martinez, 36 P.3d 154. 164-65 (Colo.App.2001). 

Here, the two leaving the scene offenses were 
committed against different victims. Thus, even if we 
assume that these offenses were supported by identical 
evidence, pursuant to § 18-1-408(3 ), the trial court had 
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discretion to impose consecutive sentences. As 
discussed above, given the seriousness of the injuries 
resulting from defendant's actions and defendant's lack 
of remorse, we perceive no abuse of discretion. 

The judgment and sentences are affinned. 

Judge MARQUEZ and Judge WEBB concur. 

104 P.3d 226 

END OF DOCUMENT 
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RULE 608. EVIDENCE OF CHARACTER 
AND CONDUCT OF WIT
NESS 

(a) Opinion and Reputation Evidence of Charac
ter. The credibility of a witness may be attacked or 
supported by evidence in the form of opinion or 
reputation, but .subject to these limitations: (1) the 
evidence may refer only to character for truthfulness 
or untruthfulness, and (2) evidence of truthful charac
ter is admissible only after the character of the ·wit
ness for truthfulness has been attacked by opinion or 
reputation evidence or otherwise. 

(b) Specific Instances of Conduct. Specific in
stances of the conduct of a witness, for the purpose of 
attacking or supporting his credibility, other than 
conviction of crime as provided in 13-90-101, may not 
be proved by eA.'trinsic evidence. They may, however, 
in the discretion of the court, if probative of tmthful
ness or untruthfulness, be inquired n1to on cross
examination of the witness (1) concerning his charac
ter for truthfulness or untmthfulness, or (2) concern
ing the character for truthfulness or untruthfulness of 
another witness as to which character the witness 
being cross-examined has testified. 

The giving of testimony, whether by an accused or 
by any other witness, does not operate as a waiver of 
his privilege against self-incrimination when examined 
with respect to matters which relate only to credibili
ty. 

II 



TO: Honorable Anthony J. Scirica, Chair 
Standing Committee on Rules of Practice and 
Procedure 

FROM: Honorable Milton I. Shadur, Chair 
Advisory Committee on Evidence Rules 

DATE: May 1, 2001, as revised July 30,2001 

RE: Report of the Advisory Committee on Evidence Rules 

I. Introduction 

The Advisory Committee on Evidence Rules met on April l91h 

in Washington, D.C. The Committee approved two proposed 
amendments to the Evidence Rules, with the recommendation that the 
Standing Committee approve them for release for public comment. 

* * * * * 

165 

I~ 



Report of Advisory Committee on Evidence Rules 
Page2 

II. Action Items 

A. Rule 608(b ). 

The proposed amendment to Evidence Rule 608(b) is intended 
to bring the text of the Rule into line with the original intent of the 
drafters. The Rule was intended to prohibit the admission of extrinsic 
evidence when offered to attack or support a witness' character for 
truthfulness. Unfortunately, the text of the Rule is phrased as 
prohibiting extrinsic evidence when offered to attack or support a 
witness' "credibility"- a less precise locution. The term "credibility" 
can be read to prohibit extrinsic evidence when offered for non
character forms of impeachment, such as to prove bias, contradiction 
or prior inconsistent statement. The Supreme Court in United States 
v. Abel, 469 U.S. 45 (1984) held that the Rule 608(b) extrinsic 
evidence prohibition does not apply when it is offered for a purpose 
other than proving the witness' character for veracity. However, a 
number of cases continue to misapply the Rule to preclude extrinsic 
evidence offered to impeach a witness on grounds other than 
character. See, e.g., Becker v. ARCO Chern. Co., 207 F.3d 176 (3rd 
Cir. 2000) (stating that evidence offered for contradiction is barred by 
Rule 608(b)); United States v. Bussey, 942 F.2d 1241 (8th Cir. 1991) 
(stating that the "plain language" of the Rule bars the use of extrinsic 
evidence to impeach a witness by way of contradiction); United 
States v. Graham, 856 F.2d 756 (6th Cir. 1988) (Rule 608(b) bars 
extrinsic evidence when offered to prove that the witness is biased). 

The proposed amendment substitutes the term "character for 
truthfulness" for the overbroad term "credibility," thus limiting the 
extrinsic evidence ban to cases in which the proponent's sole purpose 
is to impeach the witness' character for veracity. This change is 
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consistent with the Court's construction of the Rule in Abel. The 
Committee Note to the proposed Rule clarifies that the admissibility 
of extrinsic evidence offered to impeach a witness on grounds other 
than character is governed by Rule 402 and Rule 403, not by Rule 
608(b). 

The Evidence Rules Committee unanimously approved the 
proposed amendment to Rule 608(b) and the proposed Committee 
Note. The proposed amendment and Committee Note are attached to 
this Report. 

Recommendation: The Evidence Rules Committee 
recommends that the proposed amendment to Evidence 
Rule 608(b) be approved for release for public comment. 

B. Rule 804(b )(3) 

The proposal to amend Evidence Rule 804(b )(3) would provide 
uniform treatment of hearsay statements offered as declarations 
against interest. The text of the existing Rule requires an accused to 
provide corroborating circumstances clearly indicating 
trustworthiness before an against-penal-interest statement can be 
admitted. This important requirement is intended to assure that the 
declaration against penal interest is in fact reliable. But the text ofthe 
Rule does not impose the same reliability-based obligation on the 
government; all the government needs to show is that the statement 
tended to disserve the declarant's penal interest. Moreover, the 
corroborating circumstances requirement does not by its terms apply 
when a declaration against penal interest is offered in a civil case. 
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF EVIDENCE1 

1 Rule 608. Evidence of Character and Conduct of Witness 

2 (a) Opinion and reputation evidence of character. -

3 The credibility of a witness may be attacked or supported by 

4 evidence in the form of opinion or reputation, but subject to 

5 these limitations: 

6 (1) the evidence may refer only to character for 

7 truthfulness or untruthfulness, and 

8 (2) evidence oftruthful character is admissible only 

9 after the character of the witness for truthfulness has 

1 0 been attacked by opinion or reputation evidence or 

11 otherwise. 

12 (b) Specific instances of conduct. - Specific instances 

13 of the conduct of a witness, for the purpose of attacking or 

14 supporting the witness' credibility character for truthfulness, 

1 New matter is underlined and matter to be omitted is lined through. 
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2 FEDERAL RULES OF EVIDENCE 

15 other than conviction of crime as provided in Rule 609, may 

16 not be proved by extrinsic evidence. They may, however, in 

17 the discretion of the court, if probative of truthfulness or 

18 untruthfulness, be inquired into on cross-examination of the 

19 witness (1) concerning the witness' character for truthfulness 

20 or untruthfulness, or (2) concerning the character for 

21 truthfulness or untruthfulness of another witness as to which 

22 character the witness being cross-examined has testified. 

23 The giving of testimony, whether by an accused or by 

24 any other witness, does not operate as a waiver of the 

25 accused's or the witness' privilege against self-incrimination 

26 when examined with respect to matters which relate only to 

27 credibility. 

COMMITTEE NOTE 

The Rule has been amended to clarify that the absolute 
prohibition on extrinsic evidence applies only when the sole reason 
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FEDERAL RULES OF EVIDENCE 3 

for proffering that evidence is to attack or support the witness' 
character for truthfulness. See United States v. Abel, 469 U.S. 45 
(1984); United States v. Fusco, 748 F.2d 996 (5th Cir. 1984) (Rule 
608(b) limits the use of evidence "designed to show that the witness 
has done things, unrelated to the suit being tried, that make him more 
or less believable per se"); Ohio R.Evid. 608(b ). On occasion the 
Rule's use of the overbroad term "credibility" has been read "to bar 
extrinsic evidence for bias, competency and contradiction 
impeachment since they too deal with credibility." American Bar 
Association Section of Litigation, Emerging Problems Under the 
Federal Rules of Evidence at 161 (3d ed. 1998). The amendment 
restores the Rule to its original intent, which was to impose an 
absolute bar on extrinsic evidence only ifthe sole purpose for offering 
the evidence was to prove the witness' character for veracity. See 
Advisory Committee Note to Rule 608(b) (stating that the Rule is 
"[i]n conformity with Rule 405, which forecloses use of evidence of 
specific incidents as proof in chief of character unless character is an 
issue in the case ... "). 

By limiting the application of the Rule to proof of a witness' 
character for truthfulness, the amendment leaves the admissibility of 
extrinsic evidence offered for other grounds of impeachment (such as 
contradiction, prior inconsistent statement, bias and mental capacity) 
to Rules 402 and 403. See, e.g., United States v. Winchenbach, 197 
F .3d 548 (1st Cir. 1999) (admissibility of a prior inconsistent 
statement offered for impeachment is governed by Rules 402 and 
403, not Rule 608(b)); United States v. Tarantino, 846 F.2d 1384 
(D.C. Cir. 1988) (admissibility of extrinsic evidence offered to 
contradict a witness is governed by Rules 402 and 403); United States 
v. Lindemann, 85 F.3d 1232 (7th Cir. 1996) (admissibility of extrinsic 
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evidence of bias is governed by Rules 402 and 403). Rules 402 and 
403 displace the common-law rules prohibiting impeachment on 
"collateral" matters. See 4 Weinstein's Evidence,§ 607.06[3][b][ii] 
(2d ed. 2000) (advocating that courts substitute "the discretion 
approach of Rule 403 for the collateral test advocated by case law"). 

It should be noted that the extrinsic evidence prohibition of Rule 
608(b) bars any reference to the consequences that a witness might 
have suffered as a result of an alleged bad act. For example, Rule 
608(b) prohibits counsel from mentioning that a witness was 
suspended or disciplined for the conduct that is the subject of 
impeachment, when that conduct is offered only to prove the 
character of the witness. See United States v. Davis, 183 F .3d 231, 
257, n. 12 (3d Cir. 1999) (emphasizing that in attacking the 
defendant's character for truthfulness "the government cannot make 
reference to Davis's forty-four day suspension or that Internal Affairs 
found that he lied about" an incident because"[ s ]uch evidence would 
not only be hearsay to the extent it contains assertion of fact, it would 
be inadmissible extrinsic evidence under Rule 608(b )"). See also 
Stephen A. Saltzburg, Impeaching the Witness: Prior Bad Acts and 
Extrinsic Evidence, 7 Crim. Just. 28, 31 (Winter 1993) ("counsel 
should not be permitted to circumvent the no-extrinsic-evidence 
provision by tucking a third person's opinion about prior acts into a 
question asked of the witness who has denied the act"). 
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Colorado Court of Appeals, Div. C. 
The PEOPLE ofthe State of Colorado, 

Plaintiff-Appellee, 
v. 

Michael Omar HALL, Defendant-Appellant. 
No. 03CA0355. 

Nov. 18,2004. 

Background: Defendant was convicted by jury in the 
Delta County District Court, Charles R. Greenacre, J., 
of vehicular homicide and related offenses in 
connection with fatal accident. He appealed. 

Holdings: The Court of Appeals, Piccone, J., held 
that: 

ill testimony regarding conduct of other person 
defendant claimed was driving car was admissible; 

m error in excluding witness's testimony was 
harmless; 
ill officer's testimony of defendant's conduct when 

asked if he was willing to talk was not improper 
reference to defendant's exercise of right to remain 
silent; 

ill officer's testimony that passengers seemed 
"sincere" when he· interviewed them was not 
prejudicial; and 
ill photograph of vehicle depicting "Beer Drinker" 

sticker was admissible. 
Affirmed. 

West Headnotes 

ill Witnesses ~406 
41 Ok406 Most Cited Cases 
In prosecution for vehicular homicide in which 
defendant claimed that another person, rather than 
defendant, was driving car at time of accident, 
testimony from witness concerning conversation in 
which someone accused that other person of being 
driver without other person's denying accusation was 
admissible to impeach other person's testimony that she 
would have denied any such accusation; evidence was 

Page 1 

not offered to attack other person's general character, 
but to question her credibility in this specific case. 
Rules ofEvid., Rule 608(b). 

ill Witnesses ~338 
410k338 Most Cited Cases 
Under rule controlling admissibility of character 
evidence when it is offered to support or attack 
credibility of a witness, witness "character evidence" is 
evidence that directly relates to general credibility of 
the witness, rather than the believability of specific 
testimony, and conveys some judgment about ethics or 
moral qualities of that witness. Rules of Evid., Rule 
608. 

ill Criminal Law ~1168 
11 Okll68 Most Cited Cases 
Under the harmless error standard, an erroneous 
evidentiary ruling that does not affect a substantial right 
of a party is to be disregarded. 

ill Criminal Law ~1168 
11 Okl168 Most Cited Cases 
An evidentiary ruling will be deemed harmless if the 
reviewing court can say with fair assurance that, in light 
of the entire record at trial, the error did not 
substantially influence the verdict or impair the fairness 
of the trial. 

I£ Criminal Law ~1170.5(1) 
11 Ok1170.5(1) Most Cited Cases 
In prosecution for vehicular homicide in which 
defendant claimed that another person, rather than 
defendant, was driving car at time of accident, trial 
court's error in excluding testimony offered to impeach 
other person's testimony was harmless; other person and 
three other passengers, who were all subject to 
cross-examination, testified that defendant was the 
driver, and witnesses who testified that other person 
was driver were not present at accident. Rules ofEvid., 
Rule 608. 

~Criminal Law ~706(1) 
11 Ok706(1) Most Cited Cases 
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Officer's testimony of vehicular manslaughter 
defendant's conduct when asked ifhe was willing to talk 
after being advised ofhis rights, i.e., acting intoxicated, 
blowing kisses at officer, and stating he would talk to 
another officer later, was mere description of 
defendant's behavior in response to officer's question 
and was not improper reference to defendant's exercise 
of his right to remain silent. 

lZl Criminal Law <8==1036.1(1) 
110k1036.1(1) Most Cited Cases 
Where defendant did not object to the testimony he 
complains of on appeal, the Court of Appeals reviews 
for plain error. 

.LID Criminal Law <8==1030(1) 
110k1030(1) Most Cited Cases 
Under a plain error standard, a judgment may be 
reversed only if, after reviewing the entire record, the 
Court of Appeals can say with fair assurance the error 
so undermined the fundamental fairness of the trial 
itself as to cast serious doubt on the reliability of the 
verdict. 

ill Criminal Law <8==720(1) 
11 Ok720( 1) Most Cited Cases 
The prosecution may not refer to a defendant's exercise 
of his right to remain silent. 

ll.!!J. Criminal Law <8==1171.3 
110k1171.3 Most Cited Cases 
Reversal of conviction is not required by every 
reference by the prosecutor to a defendant's silence; 
instead, reversal is warranted only where the 
prosecution utilizes the defendant's silence as a means 
of creating an inference of guilt. 

Ill.l Criminal Law <8==1171.3 
110kll71.3 Most Cited Cases 
To determine whether a prosecutor's comment on the 
defendant's silence constitutes reversible error, the 
reviewing court should consider (1) whether the 
improper remarks were used as a means of creating an 
inference of guilt, and (2) whether the prosecution 
argued that the defendant's silence constituted an 
implied admission of guilt. 

@Criminal Law <8==720(1) 
11 Ok720(1) Most Cited Cases 

Page2 

Prosecutor's closing argument reference to officer's 
testimony that vehicular manslaughter defendant was 
intoxicated and blew kisses at officer when given his 
rights and asked if he was willing to talk emphasized 
defendant's level of intoxication and his conduct on 
night of accident, and did not improperly draw attention 
to fact that defendant exercised his right to remain 
silent. 

Iru Criminal Law <£:=449.1 
l10k449.1 Most Cited Cases 

Iru Criminal Law <8==1169.9 
110k1169.9 Most Cited Cases 
In vehicular manslaughter prosecution, officer's 
testimony that two passengers seemed "sincere" when 
he interviewed them after the accident, although 
improperly admitted opinion evidence of witnesses' 
truthfulness, was not prejudicial; both witnesses 
testified and were cross-examined, their testimony that 
defendant was driver of car was corroborated, and 
officer testified as lay witness rather than expert. Rules 
ofEvid., Rule 608(a). 

1.Hl Criminal Law <£:=449.1 
110k449.1 Most Cited Cases 
Although rule of evidence permits a witness to express 
his or her opinion regarding another witness's character 
for truthfulness or untruthfulness under certain 
circumstances, rule does not allow a witness to testifY 
that another witness is testifYing truthfully on a 
particular occasion. Rules ofEvid., Rule 608(a)(l). 

11£ Criminal Law <£:=438( 4) 
110k438(4) Most Cited Cases 
In vehicular manslaughter prosecution, photograph of 
vehicle at the scene of the accident depicting "Beer 
Drinker" sticker on rear windshield was admissible; 
photograph was not cumulative in that it showed 
condition of vehicle from different angle than other 
photographs, and sticker appeared on other photographs 
that were admitted without objection. Rules ofEvid., 
Rule 403. 

11M Criminal Law <8==338(7) 
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110k338(7) Most Cited Cases 
"Unfair prejudice" of evidence refers to an undue 
tendency on the part of admissible evidence to suggest 
a decision made on an improper basis. Rules of Evid., 
Rule 403. 

1111 Criminal Law ~338(7) 
11 Ok338(7) Most Cited Cases 
Evidence is not unfairly prejudicial simply because it 
damages the defendant's case; all effective evidence is 
prejudicial in the sense of being damaging or 
detrimental to the party against whom it is offered. 
Rules ofEvid., Rule 403. 

@Criminal Law ~338(7) 
110k338(7) Most Cited Cases 

@Criminal Law ~1153(1) 
110kl153(1) Most Cited Cases 
The trial court has considerable discretion to exclude 
relevant evidence that is unfairly prejudicial, and the 
Court of Appeals will not disturb its ruling absent an 
abuse of discretion. Rules ofEvid., Rule 403. 

J1.2l Criminal Law ~1153(1) 
110k1153(1) Most Cited Cases 
To demonstrate an abuse of discretion in an evidentiary 
ruling, a defendant must show the trial court's decision 
was manifestly arbitrary, unreasonable, or unfair. 

[20] Criminal Law ~1144.12 
ll0kll44.12 Most Cited Cases 
On review of an evidentiary ruling based on balancing 
of relevance and unfair prejudice, the Court of Appeals 
must give the evidence the maximum probative value 
attributable by a reasonable fact finder and the 
minimum unfair prejudice reasonably to be expected. 
Rules ofEvid., Rule 403. 

*1075 Ken Salazar, Attorney General, Karen S. 
Lorenz, Assistant Attorney General, Denver, Colorado, 
for Plaintiff-Appellee. 

DavidS. Kaplan, Colorado State Public Defender, Lisa 
Weisz, Deputy State Public Defender, Denver, 
Colorado, for Defendant-Appellant. 
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Defendant, Michael Omar Hall, appeals the judgment 
of conviction entered on jury verdicts finding him guilty 
of vehicular homicide, vehicular assault, careless 
driving resulting in injury, driving under the influence, 
and use of a schedule II controlled substance. We 
affirm. 

On December29, 2001, defendant, the victim, and four 
friends were riding in a car owned by defendant's 
mother and driven by defendant. The group drove from 
Delta, Colorado, to Hotchkiss, then on to Paonia, and 
back to Delta. Everyone in the group had been drinking 
alcohol. 

On the return trip to Delta, the vehicle skidded through 
a stop sign, spun off of the road, and crashed. The 
victim died at the scene, and the surviving passengers 
were injured. 

At trial, the defense centered on the identity of the 
driver. Defendant argued that A.R., one of the 
passengers, was driving at the time of the accident. The 
four surviving passengers testified that defendant was 
driving then. 

I. 
ill Defendant contends the trial court erred by 

excluding, under CRE 608(b), the testimony regarding 
A.R. 's conduct during an alleged conversation about the 
accident. Specifically, he argues such testimony should 
have been admitted as "impeachment by specific 
contradiction." We conclude the trial court erred in 
excluding the testimony under CRE 608(b ), but that any 
error was harmless. 

CRE 608(b) provides that specific instances of a 
witness's conduct may be inquired into on 
cross-examination under certain circumstances: 

Specific instances of the conduct of a witness, for the 
purpose of attacking or supporting his credibility, 
other than conviction of crime ... may not be proved 
by extrinsic evidence. They may, however, in the 
discretion of the court, if probative of truthfulness or 
untruthfulness, be inquired into on cross-examination 
of the witness (I) concerning his character for 
truthfulness or untruthfulness, or (2) concerning the 
character for truthfulness or untruthfulness of another 
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witness as to which character the witness being 
cross-examined has testified. 

ill CRE 608 controls the admissibility of character 
evidence when it is offered to support or attack the 
credibility of a witness. "[W]itness character evidence 
may be defmed as evidence that directly relates to the 
general credibility of the witness, rather than the 
believability of specific testimony, and *1076 conveys 
some judgment about the ethics or moral qualities of 
that witness." 28 Charles A. Wright & Victor J. Gold, 
Federal Practice and Procedure § 6113 (1993). 

To the contrary, "[character impeachment] looks to the 
past and requires the trier of fact to add another link in 
the chain of inferences which must be drawn, i.e., that 
because the witness has lied or been dishonest on 
previous occasions, he has the character of a liar and 
therefore must be lying on this occasion." 28 Wright, 
supra, § 6112 n. 9 (quoting Kerper & MacDonald, 
Federal Rules of Evidence 608(b): a Proposed 
Revision, 22 Akron L.Rev. 283, 291 (1989)). 

Here, A.R. testified defendant was driving the car at 
the time of the accident. During cross-examination of 
A.R. the following exchange took place: 

Q. In a couple of days after the accident, were you 
with a group of friends that included [N.T.]? 
A. No. 
Q. When you were with friends or with a group, and 
if anyone said that you were driving, would you 
correct them? 
A. Yes. 
Q .. That would include the group a couple days after, 
when if someone would have said you were driving, 
you would have corrected them? 
A. Yes. 

The defense called N.T. as a witness and sought to 
introduce testimony by N.T. that A.R. was present 
during a conversation when she was accused of being 
the driver at the time of the accident and that A.R. did 
not deny the accusation. N.T. testified: 

Q. [H]ave you had any conversations about the 
accident? 

A. Yes. 
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Q. Have you had any conversations about that 
accident when [ A.R.] has been present? 
A. Yes. 
Q. In that conversation about that accident when 
[A.R.] was present, could she hear the conversation? 
A. Yes. 
Q. Did you have one of those conversations where 
someone said that [A.R.] was-
P. Object to hearsay, Your Honor. 

The prosecution objected on hearsay grounds and 
defense counsel argued the testimony was not offered to 
prove the truth of the matter, but was an attempt to 
impeach A.R. 's statement that she would have corrected 
anyone who accused her of driving. The trial court 
sustained the objection, finding that such conduct "may 
not be produced by extrinsic evidence under 608(b)." 

We conclude the trial court should not have sustained 
the objection on this basis. We agree with defendant's 
argument that impeachment by contradiction must be 
distinguished from the impeachment technique set forth 
in CRE 608(b ), but because we conclude that any error 
in excluding this testimony is harmless, we do not reach 
defendant's argument that the proffered testimony 
should have been admitted as impeachment by specific 
contradiction. 

Although we recognize that in some circumstances, 
evidence of contradiction might also be an attack on the 
witness's character, that was not the circumstance here. 
The inquiry was whether A.R. was testifYing truthfully 
in this case, not whether she had a character of being 
truthful. See 28 Wright, supra, § 6112 ("unlike 
evidence of bias or prior inconsistent statements, 
character evidence bears no specific link to the facts or 
parties in a case"). Thus, the proffered evidence here 
did not constitute a general character attack on A.R. 

In reaching our conclusion, we are mindful that the first 
sentence ofCRE 608(b) states that extrinsic evidence of 
witness conduct is inadmissible when offered "for the 
purpose of attacking or supporting [the witness's) 
credibility." "This appears to prohibit extrinsic 
evidence of witness conduct not only when it reveals 
character pertinent to credibility, but also when it shows 
bias, contradiction, or lack of capacity." 28 Wright, 
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supra, § 6113. 

We are aware of no Colorado appellate opmwns 
addressing this issue. Thus we look to cases 
interpreting Fed.R.Evid. 608(b ), which is identical in all 
pertinent respects to the Colorado rule. The weight of 
authority suggests Rule 608 applies only to the 
admissibility of character evidence. See 28 *1077 
Wright, supra, .§._QJ_ll; see also United States v. Abel, 
469 U.S. 45, 105 S.Ct. 465, 83 L.Ed.2d 450 
(]984 )(Rule 608(b) prohibition against extrinsic 
evidence does not apply to extrinsic evidence of bias). 

Il.ll±1 Under the harmless error standard, an erroneous 
evidentiary ruling that does not affect a substantial right 
of a party is to be disregarded. People v. Candelaria, 
107 P.3d 1080, 2004 WL 1352597 (Colo.App. No. 
01CA2467. June 17, 2004). The evidentiary ruling will 
be deemed harmless if the reviewing court can say with 
fair assurance that, in light of the entire record at trial, 
the error did not substantially influence the verdict or 
impair the fairness of the trial. See Candelaria, supra. 

ill Here, in response to questioning on 
cross-examination, A.R. denied that, a few days after 
the accident, she was with a group of friends that 
included N. T. She also agreed with defense counsel that 
"if someone would have said you were driving, you 
would have corrected them." Later, during direct 
examination of N.T., defendant sought to impeach 
A.R.'s statement that she would have corrected anyone 
who accused her of driving. 

Initially, we note that the question asked on 
cross-examination was vague and speculative. Further, 
counsel failed to make an offer of proof as to what 
statement was purportedly made to A.R., who made it, 
who was present when the statement was made, and 
what A.R.'s response was. 

Moreover, defendant's theory of defense was that A.R. 
was the driver. A.R. testified that defendant was the 
driver and was subject to cross-examination on this 
issue. The other three surviving passengers also 
testified that defendant was driving at the time of the 
accident, and they were subject to extensive 
cross-examination. Neither witness who testified that 
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A.R. was the driver was present at the accident or had 
first-hand knowledge of who was driving the car. In 
these circumstances, we conclude exclusion of the 
evidence did not substantially influence the verdict or 
impair the fairness of the trial. 

II. 
IQJ. Defendant contends reversal is required because the 
prosecution elicited testimony of defendant's silence 
after he was arrested and then relied on that testimony 
in closing argument. We disagree. 

I.ZJ..rnJ. Because defendant did not object to the 
testimony he complains of on appeal, we review for 
plain error. See Harris v. People. 888 P.2d 259, 267 
(Colo.1995). Under a plain error standard, the 
judgment may be reversed only if, after reviewing the 
entire record, we can say with fair assurance the error 
so undermined the fundamental fairness of the trial 
itself as to cast serious doubt on the reliability of the 
verdict. Walker v. People, 932 P.2d 303 (Colo.1997); 
People v. Kruse. 839 P.2d 1 (Colo.l992). 

A. Right to Remain Silent 
I.2Jll.Ql It is well established that the prosecution may 
not refer to a defendant's exercise of his right to remain 
silent. People v. Key, 185 Colo. 72, 522 P .2d 719 
(1974). However, reversal is not required by every 
reference to a defendant's silence. People v. Quintana, 
996 P.2d 146, 150 (Colo.App.1998). Reversal is 
warranted only where the prosecution utilizes the 
defendant's silence as a means of creating an inference 
of guilt. Hines v. People, 179 Colo. 4, 7, 497 P.2d 
1258, 1260 (1972). 

Here, the officer testified to his observation of the 
accident scene and described the events surrounding 
defendant's arrest. The officer stated he advised 
defendant of his rights and then asked whether 
defendant would be willing to speak with him. In 
response, defendant blew kisses at the officer. The 
following colloquy occurred: 

[Prosecutor] Q. What was his [defendant's] demeanor 
while you were speaking with him? 
[Witness] A. Disoriented, bloodshot, watery eyes, 
could smell the alcohol, odor of alcoholic beverage. 
Q. Have you had training in dealing with people who-
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A. Yes, ma'am. 
Q. Have been drinking? 
A. Yes, ma'am. 
Q. Did he show any signs ofbeing a person who had 
been drinking? 
A. Yes, ma'am. 
*1078 Q. Those were what? 
A. The bloodshot, watery eyes, the odor of alcoholic 
beverage, the slurred speech, and the mannerisms he 
was using. 
Q. Did you advise him ofhis rights in the ambulance? 

A. Yes, I did. 
Q. What was his response? 
A. He began to blow kisses at me. And he told me he 
would talk to Officer Straight in twenty minutes and 
then blew more kisses at me. 
Q. Did you ask him if he would be willing to speak 
with you? 
A. Yes, I did. I asked him ifhe would speak with me. 
At that time is when he said he would talk to Officer 
Straight and when he was blowing kisses. 

Contrary to defendant's contention, the foregoing 
testimony was not an improper reference to defendant's 
exercise of his right to remain silent. Instead, the 
officer's comments merely described defendant's 
behavior and his response to the officer's question, both 
of which were relevant to defendant's behavior at the 
scene and his level of intoxication. Consequently, we 
reject defendant's argument that the prosecution 
improperly attempted to use this testimony to infer 
guilt. 

B. Prosecutorial Misconduct 
L!.1l To determine whether a prosecutor's comment on 
the defendant's silence constitutes reversible error, the 
court should consider: (1) whether the improper 
remarks were used as a means of creating an inference 
of guilt; and (2) whether the prosecution argued that 
the defendant's silence constituted an implied admission 
of guilt. People v. Rodgers. 756 P.2d 980, 984 
(Colo.l988); Quintana. supra, 996 P.2d at 150. 

I.l1l Here, during closing argument, the prosecutor 
referenced the officer's testimony. He stated: 

[T]he defendant's behavior after the accident shows 
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that he was intoxicated. When [the police officer] 
was in the ambulance with him and advised him of 
his rights, asked him if he understood and wanted to 
talk to him about the accident, the defendant's 
blowing kisses at the officer. 

The prosecutor's comment did not create an inference 
of guilt nor imply admission of guilt. Rather, the 
purpose of the comment was to reinforce the evidence 
of defendant's intoxication. The prosecutor emphasized 
defendant's level of intoxication on the night of the 
accident and defendant's behavior of blowing kisses to 
the officer. She did not draw attention to the fact that 
defendant exercised his right to remain silent. 

Therefore, we conclude there was no plain error. 

III. 
[ 13] Defendant contends the trial court erred in 

admitting improper opinion testimony by a police 
officer that two witnesses seemed 11 sincere. 11 We agree 
that such testimony was improper, but conclude it did 
not amount to plain error. 

CRE 608(a) provides, in pertinent part: 
Opinion and reputation evidence of character. The 
credibility of a witness may be attacked or supported 
by evidence in the form of opinion or reputation, but 
subject to these limitations: (1) the evidence may 
refer only to character for truthfulness or 
untruthfulness, and (2) evidence of truthful character 
is admissible only after the character of the witness 
for truthfulness has been attacked by opinion or 
reputation evidence or otherwise. 

[HJ. CRE 608(a)(l) thus permits a witness to express 
his or her opinion regarding another witness's character 
for truthfulness or untruthfulness under certain 
circumstances. CRE 608(a)(l), however, does not 
allow a witness to testifY that another witness is 
testifYing truthfully on a particular occasion. People v. 
Gaffney, 769 P.2d 1081 (Colo.1989); People v. Oliver, 
745 P.2d 222 (Colo.l987)(testimony that social worker 
and investigator personally believed victims' statements 
was improperly admitted because it concerned their 
truthfulness on specific occasions); see also People v. 
Eppens, 979 P.2d 14 (Colo.1999); cf CRE 404(a) 
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("Evidence of a person's character or a trait of his 
character is not admissible for the purpose of proving 
that he acted in conformity therewith on a particular 
occasion."). 

*1079 Here, a police officer testified that he 
interviewed two of the victims at the hospital on the 
night of the accident. The following colloquy took 
place: 

Q: Who did you talk to at the hospital? 
A: When I first got to the hospital, I spoke to A.R., 
and her mom was there. 
Q: What was her demeanor when you talked to her? 
A: Well, she was, of course, in some pain but was 
willing to speak with me. And I started to speak with 
her and asked her some questions about the accident, 
and she seemed sincere about what she was telling 
me. 
Q: Did she seem to have a good memory of what 
happened? 
A: Well, there were a few details. It was a little 
foggy from the time the accident actually happened, 
she was having a hard time recalling all of it because 
of how fast things happened, but she was able to give 
me a gist of what had happened. 
Q: Did she have difficulty remembering who was 
driving? 
A: No, when I asked her, she didn't hesitate at all and 
said that it was [defendant]. 
Q: Who did you talk to after A.? 
A: After I fmished with A., I went into the next room 
where T.R. was kept and spoke with him. 
Q: What was his demeanor? 
A: Again, he was in a little bit of pain, but he did 
seem sincere and cooperative to answer questions. 
Q: Could he remember the accident? 
A: He had a little tougher time recalling what had 
happened right at the accident, afterwards. He was 
able to give me information as far as who the driver 
was. That was one of the first questions I'd asked. 
He again stated it was [defendant]. 

The prosecution argues the officer's comments that the 
witnesses seemed "sincere" were not statements 
regarding their truthfulness but an acceptable 
observation of the witnesses' demeanor pursuant to 
CRE 701 (a). In People v. Eppens. supra. 979 P.2d at 
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~the supreme court rejected an identical argument, 
explaining that "[t]he meaning of the words 'truth' and 
'sincerity' are too closely related to permit [such a] fine 
distinction." 

Because defendant did not make a contemporaneous 
objection to the officer's testimony, we review for plain 
error. See Kruse, supra. 

Our review of the record shows several factors that 
diminish any prejudicial effect of the officer's remarks. 
Both witnesses testified in detail regarding the night's 
events and were cross-examined, which gave the jury an 
opportunity to judge their credibility. A.R.'s and T.R.'s 
testimony regarding who was driving was corroborated 
by a third witness. The officer testified as a lay, not 
expert witness. The prosecution did not refer to the 
officer's characterization of the witnesses at any time 
during the trial. See Eppens, supra. Therefore, 
admission of the officer's testimony was not plain error. 

IV. 
Ll.2 Defendant contends the trial court erred in 

admitting into evidence a photograph of the vehicle at 
the scene of the accident that depicts a sticker on the 
rear windshield, which reads, "Beer Drinker." 
Specifically, defendant argues the photograph is 
cumulative and unfairly and unduly prejudicial. We 
disagree. 

[16][17] Relevant evidence may be excluded if its 
probative value is substantially outweighed by the 
danger of unfair prejudice. CRE 403. Unfair prejudice 
refers to "an undue tendency on the part of admissible 
evidence to suggest a decision made on an improper 
basis." People v. Gibbens, 905 P.2d 604, 608 
(Colo.l995) (quoting People v. Dist. Court. 869 P.2d 
1281, 1286 (Colo.l994)). Evidence is not "unfairly 
prejudicial" simply because it damages the defendant's 
case. "All effective evidence is prejudicial in the sense 
of being damaging or detrimental to the party against 
whom it is offered." Masters v. People, 58 P.3d 979, 
1001 (Colo.2002) (quoting People v. Dist. Court. 785 
P.2d 141, 147 (Colo.l990)). 

[ 18] [ 191[20] The trial court has considerable discretion 
under the balancing test set forth in CRE 403, and we 
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will not disturb its ruling on appeal absent an abuse of 
discretion. Masters. supra. To demonstrate an abuse 
of discretion, a defendant must show the trial *1080 
court's decision was manifestly arbitrary, unreasonable, 
or unfair. Masters. supra. On review, we must give the 
evidence the maximum probative value attributable by 
a reasonable fact finder and the minimum unfair 
prejudice reasonably to be expected. People v. Kennv. 
30 P.3d 734 (Colo.App.2000). 

The balancing test set forth in CRE 403 strongly favors 
the admission of evidence. Masters, supra. 

Here, in overruling defendant's objection to the 
admission of the photograph, the trial court stated: 
"[T]his photograph Exhibit J depicts the car in a 
different posture from a different location and angle 
than any of the other photographs, therefore, not 
cumulative. Also, it appears to be referring to the 
sticker on the window that appears in other 
photographs." 

We agree with the court that the condition of the 
vehicle was relevant. The photograph depicts the 
vehicle from a different angle than the other 
photographs and is therefore not cumulative. The 
sticker also appears in other photographs, which were 
admitted without objection. 

Accordingly, we conclude that the trial court did not 
abuse its discretion. 

The judgment is affirmed. 

Judge MARQUEZ and Judge KAPELKE concur. 

107 P.3d 1073 

END OF DOCUMENT 
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The Advisory Committee on Evidence Rules met on April 29th and 30th in Marina Del Rey, 
California. The Committee approved four proposed amendments to the Evidence Rules, with the 
recommendation that the Standing Committee approve them for release for public comment. The 
proposals are discussed as action items in this Report. 

***** 

II. Action Items 

A. Rule 404(a). 

The proposed amendment to Evidence Rule 404(a) is intended to rectify a longstanding 
conflict in the courts about the admissibility of character evidence offered as circumstantial proof 
of conduct in a civil case. The original Rule was intended to establish a general rule that would har 
the admission of character evidence when offered to prove a person's conduct. The rationale for this 
limitation was that the circumstantial use of character evidence can lead to a trial of personality and 
can cause a jury to decide the case on improper grounds. An exception to the general rule was made 
in criminal cases in deference to the possibility that an accused, whose liberty is at stake, might have 
nothing but his good character with which to defend himself. But some courts have permitted the 



circumstantial use of character evidence in civil cases as well. The 
amendment restores the Rule to its original scope. The Committee 
concluded that in civil cases, the substantial problems raised by 
character evidence outweigh the dubious benefit that such evidence 
might provide. 

The Evidence Rules Committee unanimously approved the 
proposed amendment to Rule 404(a) and the proposed Committee 
Note. The proposed amendment and Committee Note are attached to 
this Report as Appendix A. 

Recommendation: The Evidence Rules 
Committee recommends that the proposed 
amendment to Evidence Rule 404( a) be approved 
for release for public comment. 

B.Rule408 

The proposal to amend Evidence Rule 408 would rectify 
three important and longstanding conflicts in the courts about the 
admissibility of statements and offers made in compromise 
negotiations. Those conflicts are resolved by the proposed 
amendment as follows: 

1. Admissibility in criminal cases: Courts are in 
dispute over whether statements and offers made in 
compromise negotiations are admissible in subsequent 
criminal litigation. The proposed amendment provides that 
statements of fault made in the course of settlement 
negotiations would not be barred by Rule 408 in a subsequent 
criminal case. This position is taken in deference to the 
Justice Department's arguments that such statements can be 
critical evidence of guilt. In contrast, an offer or acceptance 
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of a civil settlement would be excluded from criminal cases 
under the proposed Rule. This position recognizes that civil 
defendants may offer or agree to settle a litigation for reasons 
other than a recognition of fault. 

2. Scope of "impeachment" exception to the Rule: 
Some courts have held that statements in compromise 
negotiations can be admitted at trial to impeach a witness by 
way of contradiction or prior inconsistent statement. Other 
courts disagree, noting that if statements in compromise could 
be admitted for contradiction or prior inconsistent statement, 
this would chill settlement negotiations, in violation of the 
policy behind the Rule. The proposed amendment would 
prohibit the use of statements made in settlement negotiations 
when offered to impeach a witness through a prior 
inconsistent statement or through contradiction. The 
Committee concluded that a limit on impeachment is more 
consistent with the goal of the Rule, which is to promote 
uninhibited settlement negotiations. 

3. Evidence excluded even if offered by the party who 
made the statement or offer of compromise: Some courts hold 
that offers in compromise can be admitted in favor of the 
party who made the offer. Other courts hold that settlement 
statements and offers are never admissible to prove the 
validity or the amount of the claim. The proposed 
amendment would bar a party from introducing its own 
statements and offers, when offered to prove the validity, 
invalidity, or amount ofthe claim. The Committee concluded 
that the protections ofRule 408 cannot be waived unilaterally 
because the evidence would implicitly indicate that the 
adversary entered into compromise negotiations as well, and 
Rule 408 protects both parties from having the fact of 
negotiation disclosed to the jury. Moreover, proof of 
statements and offers made in settlement would often have to 



be made through the testimony of attorneys, leading to the 
risks and costs of disqualification. 

The proposed amendment also reorganizes the Rule to make 
it easier to read and apply. 

The Evidence Rules Committee approved the proposed 
amendment to Rule 408 and the proposed Committee Note by a vote 
of five to two. The proposed amendment and Committee Note are 
attached to this Report as Appendix B. 

Recommendation: The Evidence Rules 
Committee recommends that the proposed 
amendment to Evidence Rule 408 be approved 
for release for public comment. 

C. Rule 606(b) 

The proposed amendment to Rule 606(b) would clarify 
whether statements from jurors can be admitted to prove some 
disparity between the verdict rendered and the verdict intended by the 
jurors. There are two basic reasons for an amendment to the Rule: 1) 
All courts have found an exception to the Rule permitting jury 
testimony to prove certain errors in the verdict, even though there is 
no language permitting such an exception in the text of the Rule; and 
2) The courts have long been in dispute about the breadth of that 
exception. Some courts allow juror proof whenever the verdict has an 
effect that is different from the result that the jury intended to reach. 
Other courts follow a narrower exception permitting juror proof only 
if the verdict reported was the result of some clerical mistake. The 
former exception is broader because it would permit juror proof 
whenever. the jury misunderstood (or ignored) the court's instructions. 
For example, if the judge told the jury to report a damage award 



without reducing it by the plaintiffs proportion of fault, and the jury 
disregarded that instruction, the verdict reported would be a result 
different from what the jury actually intended, thus fitting the broader 
exception. But it would not be different from the verdict actually 
reached, and so juror proof would not be permitted under the narrow 
exception for clerical mistakes. 

The proposed amendment to Rule 606(b) adopts the narrower 
exception, for clerical error. The Committee determined that a 
broader exception- permitting proof of juror statements whenever 
the jury misunderstood or ignored the court's instruction- would 
have intrude into juror deliberations and could undermine the finality 
of jury verdicts in a large and undefined number of cases. The broad 
exception therefore would be in tension with the policy of the Rule, 
which is to protect the confidentiality of juror deliberations. In 
contrast, an exception permitting proof of clerical mistakes in the 
rendering of a verdict would not intrude on the privacy of jury 
deliberations, as the inquiry only concerns what the jury decided, not 
why it decided as it did. 

The proposed Committee Note emphasizes that Rule 606(b) 
does not bar the court from polling the jury and taking steps to 
remedy any error that seems obvious when the jury is polled. 

The Evidence Rules Committee approved the proposed 
amendment to Rule 606(b) and the proposed Committee Note by a 
vote of six to one. The proposed amendment and Committee Note 
are attached to this Report as Appendix C. 

Recommendation: The Evidence Rules 
Committee recommends that the proposed 
amendment to Evidence Rule 606(b) be approved 
for release for public comment. 



D. Rule609 

Rule 609(a)(2) provides for automatic impeachment of all 
witnesses with prior convictions that "involved dishonesty or false 
statement." Rule 609(a)(l) provides a balancing test for impeaching 
witnesses whose felony convictions do not fall within the definition 
ofRule 609(a)(2). The courts have long been in conflict over how to 
determine whether a certain conviction involves dishonesty or false 
statement within the meaning of Rule 609(a)(2). Some courts 
determine "dishonesty or false statement" solely by looking at the 
elements of the conviction for which the witness was found guilty. 
Other courts look at any available information to determine whether 
the witness committed an act of dishonesty or false statement before 
or after committing the crime. Under this view, for example, a 
witness convicted of murder would have committed a crime involving 
dishonesty or false statement if he lied about the crime, either before 
or after committing it. 

The proposed amendment resolves the dispute over how to 
determine whether a conviction involves dishonesty or false statement 
under Rule 609( a)(2). The Committee initially preferred an approach 
that would focus on the "elements" of the witness's conviction; but 
it was persuaded by the Justice Department that convictions for some 
crimes should be admissible under Rule 609(a)(2) even though the 
elements of the crime do not always require deceit. An example is a 
conviction for obstruction of justice. The Department argued, and the 
Committee agreed, that it in some cases the underlying act of deceit 
could be determined by readily available information - such as a 
charging instrument- and that in such cases the conviction would 
be so probative of the witness's character for untruthfulness that it 
should be automatically admissible under Rule 609(a)(2). On the. 
other hand, the Department of Justice agreed that the court should not 
be required to hold a mini-trial to determine whether the witness 
committed some deceitful act some time during the course of 
committing a crime. 



The compromise eventually reached by the Committee would 
permit automatic impeachment when an element of the crime 
required proof of deceit, and it would go somewhat further to permit 
automatic impeachment if an underlying act of deceit could be 
"readily determined" from such information as the charging 
instrument. The proposed amendment also deletes the indefinite term 
that described the crime as one that "involved" dishonesty or false 
statement. Under the amendment, the crime actually must be a crime 
ofdishonesty or false statement; a conviction is not admissible under 
Rule 609(a)(2) merely because there was some act of deceit in 
committing the crime. 

The Evidence Rules Committee approved the proposed 
amendment to Rule 609 and the proposed Committee Note by a 
unanimous vote. The proposed amendment and Committee Note are 
attached to this Report as Appendix D. 

Recommendation: The Evidence Rules 
Committee recommends that the proposed 
amendment to Evidence Rule 609 be approved 
for release for public comment. 

***** 

Attachments: 

Proposed Amendment to Evidence Rule 404( a) and Committee Note 
Proposed Amendment to Evidence Rule 408 and Committee Note 
Proposed Amendment to Evidence Rule 606(b) and Committee Note 
Proposed Amendment to Evidence Rule 609 and Committee Note 

***** 
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF EVIDENCE" 

Rule 404. Character Evidence Not Admissible to Prove 
Conduct; Exceptions; Other Crimes 

(a) Character evidence generally.-Evidence of a 

2 person's character or a trait of character is not admissible for 

3 the purpose of proving action in conformity therewith on a 

4 particular occasion, except: 

5 (1) Character of accused. Evidence In a criminal 

6 case, evidence of a pertinent trait of character offered by an 

7 accused, or by the prosecution to rebut the same, or if 

8 evidence of a trait of character of the alleged victim of the 

9 crime is offered by an accused and admitted under Rule 

10 404(a)(2), evidence of the same trait of character of the 

11 accused offered by the prosecution; 

12 (2) Character of alleged victim. Evidence In a 

13 criminal case, and subject to the limitations imposed by Rule 

'New material is underlined; matter to be omitted is lined through. 
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14 412, evidence of a pertinent trait of character of the alleged 

15 victim of the crime offered by an accused, or by the 

16 prosecution to rebut the same, or evidence of a character trait 

17 of peacefulness of the alleged victim offered by the 

18 prosecution in a homicide case to rebut evidence that the 

19 alleged victim was the first aggressor; 

20 * * * * * 

Committee Note 

The Rule has been amended to clarify that in a civil case 
evidence of a person's character is never admissible to prove that the 
person acted in conformity with the character trait. The amendment 
resolves the dispute in the case law over whether the exceptions in 
subdivisions (a)(l) and (2) permit the circumstantial use of character 
evidence in civil cases. Compare Carson v. Polley, 689 F .2d 562, 
576 (51

h Cir. 1982) (''when a central issue in a case is close to one of 
a criminal nature, the exceptions to the Rule 404( a) ban on character 
evidence may be invoked"), with SEC v. Towers Financial Corp., 966 
F.Supp. 203 (S.D.N.Y. 1997) (relying on the terms "accused" and 
"prosecution" in Rule 404(a) to conclude that the exceptions in 
subdivisions (a)(1) and (2) are inapplicable in civil cases). The 
amendment is consistent with the original intent oftheRule, which 
was to prohibit the circumstantial use of character evidence in civil 
cases, even where closely related to criminal charges. See Ginter v. 
Northwestern Mut. Life Ins. Co., 576 F.Supp. 627, 629-30 (D. 
Ky.1984) ("It seems beyond peradventure of doubt that the drafters 
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of F.R.Evi. 404(a) explicitly intended that all character evidence, 
except where 'character is at issue' was to be excluded" in civil 
cases). 

The circumstantial use of character evidence is generally 
discouraged because it carries serious risks of prejudice, confusion 
and delay. See Michelson v. United States, 335 U.S. 469,476 (1948) 
("The overriding policy of excluding such evidence, despite its 
admitted probative value, is the practical experience that its 
disallowance tends to prevent confusion of issues, unfair surprise and 
undue prejudice."). In criminal cases, the so-called ''mercy rule" 
permits a criminal defendant to introduce evidence of pertinent 
character traits of the defendant and the victim. But that is because 
the accused, whose liberty is at stake, may need "a counterweight 
against the strong investigative and prosecutorial resources of the 
government." C. Mueller & L. Kirkpatrick, Evidence: Practice Under 
the Rules, pp. 264-5 (2d ed. 1999). See also Richard Uviller, 
Evidence of Character to Prove Conduct: Illusion, Illogic, and 
Injustice in the Courtroom, 130 U.Pa.L.Rev. 845, 855 (1982) (the 
rule prohibiting circumstantial use of character evidence "was relaxed 
to allow the criminal defendant with so much at stake and so little 
available in the way of conventional proof to have special 
dispensation to tell the factfinder just what sort of person he really 
is"). Those concerns do not apply to parties in civil cases. 

The amendment also clarifies that evidence otherwise 
admissible under Rule 404(a)(2) may nonetheless be excluded in a 
criminal case involving sexual misconduct. In such a case, the 
admissibility of evidence of the victim's sexual behavior and 
predisposition is governed by the more stringent provisions of Rule 
412. 



4 FEDERAL RULES OF EVIDENCE 

. Rule 408. Compromise and Offers to Compromise 

1 (a) General rule. Evidence of The following is not 

2 admissible on behalf of any party, when offered as evidence 

3 of liability for, invalidity of, or amount of a claim that was 

4 disputed as to validity or amount, or to impeach through a 

5 prior inconsistent statement or contradiction: 

6 (1) furnishing or offering or promising to furnish; 

7 --or tz) accepting or offering or promising to accept; ==a 

8 valuable consideration in compromising or attempting to 

9 compromise a the claim which was dispnt:ed as to either 

10 validity or amount: and , is not admissible to prove 

11 liability for or invalidity of the claim or its arnoont. 

12 Evidence of 

13 (2) in a civil case, conduct or statements made in 

14 compromise negotiations is likewise not admissible 

15 regarding the claim. 

37 
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16 This rnle does not reqnire the exclusion of any evidence 

1 7 othet ~ ise discover able met ely becanse it is pt esented in the 

18 contse of compromise negotiations. 

19 (b) Other purposes.-This rule--also does not require 

20 exclusion when if the evidence is offered for anothet pmpose, 

21 such as purposes not prohibited by subdivision (a). Examples 

22 of permissible purposes include proving a witness's bias or 

23 prejudice of a ~itness,,;, negativing negating a contention of 

24 undue delay;- ,;,or and proving an effort to obstruct a criminal 

25 investigation or prosecution. 

Committee Note 

Rule 408 has been amended to ·settle some questions in the 
courts about the scope ofthe Rule, and to make it easier to read. First, 
the amendment clarifies that Rule 408 does not protect against the use 
of statements and conduct during civil settlement negotiations when 
offered in a criminal case. See, e.g., United States v. Prewitt, 34 F .3d 
436, 439 (71

h Cir. 1994) (statements made in civil settlement 
negotiations are not barred in subsequent criminal prosecutions, given 
the "public interest in the prosecution of crime"). Statements made in 
civil compromise negotiations may be excluded in criminal cases 
where the circumstances so warrant under Rule 403. But there is no 
absolute exclusion imposed by Rule 408. 

31 
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The amendment distinguishes statements and conduct in 
compromise negotiations (such as a direct admission of fault) from 
an offer or acceptance of a compromise of a civil claim. An offer or 
acceptance of a compromise of a civil claim is excluded under the 
Rule if offered against a criminal defendant as an admission of fault. 
In that case, the predicate for the evidence would be that the 
defendant, by compromising, has admitted the validity and amount of 
the civil claim, and that this admission has sufficient probative value 
to be considered as proof of guilt. But unlike a direct statement of 
fault, an offer or acceptance of a compromise is not very probative 
of the defendant's guilt. Moreover, admitting such an offer or 
acceptance could deter defendants from settling a civil claim, for fear 
of evidentiary use in a subsequent criminal action. See, e.g., Fishman, 
Jones on Evidence, Civil and Criminal,§ 22:16 at 199, n.83 (7th ed. 
2000) ("A target of a potential criminal investigation may be 
unwilling to settle civil claims against him ifby doing so he increases 
the risk of prosecution and conviction."). 

The amendment retains the language of the original rule that 
bars compromise evidence only when offered as evidence of the 
"validity," "invalidity," or "amount" of the disputed claim. The intent 
is to retain the extensive case law fmding Rule 408 inapplicable when 
compromise evidence is offered for a purpose other than to prove the 
validity, invalidity, or amount of a disputed claim. See, e.g., Athey v. 
Farmers Ins. Exchange, 234 F.3d 357 (8th Cir. 2000) (evidence of 
settlement offer by insurer was properly admitted to prove insurer's 
bad faith); Coakley & Williams v. Structural Concrete Equip., 973 
F.2d 349 (4th Cir. 1992) (evidence of settlement is not precluded by 
Rule 408 where offered to prove a party's intent with respect to the 
scope of a release); Cates v. Morgan Portable Bldg. Corp., 780 F.2d 
683 (7th Cir. 1985) (Rule 408 does not bar evidence of a settlement 
when offered to prove a breach of the settlement agreement, as the 
purpose of the evidence is to prove the fact of settlement as opposed 
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to the validity or amount of the underlying claim); Uforma/Shelby 
Bus. Forms, Inc. v. NLRB, 111 F.3d 1284 (6th Cir. 1997) (threats 
made in settlement negotiations were admissible; Rule 408 is 
inapplicable when the claim is based upon a wrong that is committed 
during the course of settlement negotiations). Nor does the 
amendment affect the case law providing that Rule 408 is 
inapplicable when evidence of the compromise is offered to prove 
notice. See, e.g., United States v. Austin, 54 F.3d 394 (7th Cir. 1995) 
(no error to admit evidence of the defendant's settlement with the 
FTC, because it was offered to prove that the defendant was on notice 
that subsequent similar conduct was wrongful); Spell v. McDaniel, 
824 F.2d 1380 (4th Cir. 1987) (in a civil rights action alleging that an 
officer used excessive force, a prior settlement by the City of another 
brutality claim was properly admitted to prove that the City was on 
notice of aggressive behavior by police officers). 

The amendment prohibits the use of statements made in 
settlement negotiations when offered to impeach by prior inconsistent 
statement or through contradiction. Such broad impeachment would 
tend to swallow the exclusionary rule and would impair the public 
policy of promoting settlements. See McCormick on Evidence at 186 
(5th ed. 1999) ("Use of statements made in compromise negotiations 
to impeach the testimony of a party, which is not specifically treated 
in Rule 408, is fraught with danger of misuse of the statements to 
prove liability, threatens frank interchange of information during 
negotiations, and generally should not be permitted."). See also 
EEOCv. Gear Petroleum, Inc., 948 F.2d 1542 (lOth Cir.1991) (letter 
sent as part of settlement negotiation cannot be used to impeach 
defense witnesses by way of contradiction or prior inconsistent 
statement; such broad impeachment would undermine the policy of 
encouraging uninhibited settlement negotiations). 
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The amendment makes clear that Rule 408 excludes 
compromise evidence even when a party seeks to admit its own 
settlement offer or statements made in settlement negotiations. If a 
party were to reveal its own statement or offer, this could itself reveal 
the fact that the adversary entered into settlement negotiations. The 
protections of Rule 408 cannot be waived unilaterally because the 
Rule, by definition, protects both parties from having the fact of 
negotiation disclosed to the jury. Moreover, proofof statements and 
offers made in settlement would often have to be made through the 
testimony of attorneys, leading to the risks and costs of 
disqualification. See generally Pierce v. F.R. Tripier & Co., 955 F.2d 
820, 828 (2d Cir. 1992) (settlement offers are excluded under Rule 
408 even if it is the offeror who seeks to admit them; noting that the 
''widespread admissibility of the substance of settlement offers could 
bring with it a rash of motions for disqualification of a party's chosen 
counsel who would likely become a witness at trial"). 

The sentence of the Rule referring to evidence "otherwise 
discoverable" has been deleted as superfluous. See, e.g., Advisory 
Committee Note to Maine Rule of Evidence 408 (refusing to include 
the sentence in the Maine version of Rule 408 and noting that the 
sentence "seems to state what the law would be if it were omitted"); 
Advisory Committee Note to Wyoming Rule of Evidence 408 
(refusing to include the sentence in Wyoming Rule 408 on the ground 
that it was "superfluous"). The intent of the sentence was to prevent 
a party from trying to immunize admissible information, such as a 
pre-existing document, through the pretense of disclosing it during 
compromise negotiations. See Ramada Development Co. v. Rauch, 
644 F.2d 1097 (51

h Cir. 1981). But even without the sentence, the 
Rule cannot be read to protect pre-existing information simply 
because it was presented to the adversary in compromise negotiations. 
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Rule 606. Competency of Juror as Witness 

9 

1 (a) At the trial.-A member of the jury may not testify 

2 as a witness before that jury in the trial of the case in which 

3 the juror is sitting. If the juror is called so to testify, the 

4 opposing party shall be afforded an opportunity to object out 

5 of the presence of the jury. 

6 (b) Inquiry into validity of verdict or 

7 indictment.-Upon an inquiry into the validity of a verdict or 

8 indictment, a juror may not testify as to any matter or 

9 statement occurring during the course of the jury's 

10 deliberations or to the effect of anything upon that or any 

11 other juror's mind or emotions as influencing the juror to 

12 assent to or dissent from the verdict or indictment or 

13 concerning the juror's mental processes in connection 

14 therewith; .:.except that But a juror may testify on the question 

15 about (1) whether extraneous prejudicial information was 

16 improperly brought to the jury's attention,_a} or whether any 
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17 outside influence was improperly brought to bear upon any 

18 juror, or (3) whether the verdict reported is the result of a 

19 clerical mistake. Nor may a A juror's affidavit or evidence of 

20 any statement by the juror conceming may not be received on 

21 a matter about which the juror would be precluded from 

22 testifying be received for these pmposes. 

Committee Note 

Rule 606(b) has been amended to provide that juror testimony 
may be used to prove that the verdict reported was the result of a 
clerical mistake. The amendment responds to a divergence between 
the text of the Rule and the case law that has established an exception 
for proof of clerical errors. See, e.g, Plummer v. Springfield Term. 
Ry., 5 F.3d 1, 3 (1st Cir. 1993) ("A number of circuits hold, and we 
agree, that juror testimony regarding an alleged clerical error, such as 
announcing a verdict different than that agreed upon, does not 
challenge the validity of the verdict or the deliberation of mental 
processes, and therefore is not subject to Rule 606(b)."); TeeVee 
Toons, Inc., v. MP3.Com, Inc., 148 F.Supp.2d 276, 278 (S.D.N.Y. 
2001) (noting that Rule 606(b) has been silent regarding inquiries 
designed to confirm the accuracy of a verdict). 

In adopting the exception for proof of clerical mistakes, the 
amendment specifically rejects the broader exception, adopted by 
some courts, permitting the use of juror testimony to prove that the 
jurors were operating under a misunderstanding about the 
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consequences of the result that they agreed upon. See, e.g., Attridge 
v. Cencorp Div. of Dover Techs. lnt 'l, Inc., 836 F .2d 113, 116 (2d 
Cir. 1987); Eastridge Development Co., v. Halpert Associates, Inc., 
853 F.2d 772 (101h Cir. 1988). The broader exception is rejected 
because an inquiry into whether the jurymisunderstood or misapplied 
an instruction goes to the jurors' mental processes underlying the 
verdict, rather than the verdict's accuracy in capturing what the jurors 
had agreed upon. See, e.g., Karl v. Burlington Northern R.R., 880 
F.2d 68, 74 (8th Cir. 1989) (error to receive juror testimony on 
whether verdict was the result of jurors' misunderstanding of 
instructions: "The jurors did not state that the figure written by the 
foreman was different from that which they agreed upon, but 
indicated that the figure the foreman wrote down was intended to be 
a net figure, not a gross figure. Receiving such statements violates 
Rule 606(b) because the testimony relates to how the jury interpreted 
the court's instructions, and concerns the jurors' 'mental processes,' 
which is forbidden by the rule."); Robles v. Exxon Corp .. 862 F.2d 
1201, 1208 (5th Cir. 1989) ("the alleged error here goes to the 
substance of what the jury was asked to decide, necessarily 
implicating the jury's mental processes insofar as it questions the 
jury's understanding of the court's instructions and application of 
those instructions to the facts of the case"). Thus, the "clerical 
mistake" exception to the Rule is limited to cases such as "where the 
jury foreperson wrote down, in response to an interrogatory, a number 
different from that agreed upon by the jury, or mistakenly stated that 
the defendant was 'guilty' when the jury had actually agreed that the 
defendant was not guilty." !d. 

It should be noted that the possibility of clerical error will be 
reduced substantially by polling the jury. Rule 606(b) does not, of 
course, prevent this precaution. See 8 C. Wigmore, Evidence, § 2350 
at 691 (McNaughten ed. 1961) (noting that the reasons for the rule 
barring juror testimony, "namely, the dangers of uncertainty and of 
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tampering with the jurors to procure testimony, disappear in large part 
if such investigation as may be desired is made by the judge and takes 
place before the jurors' discharge and separation") (emphasis in 
original). Errors that come to light after polling the jury "may be 
corrected on the spot, or the jury may be sent out to continue 
deliberations, or, if necessary, a new trial may be ordered." C. 
Mueller & L. Kirkpatrick, Evidence Under the Rules at 671 (2d ed. 
1999) (citing Sincox v. United States, 571 F.2d 876, 878-79 {51

h Cir. 
1978)). 

Rule 609. Impeachment by Evidence of Conviction of 
Crime 

1 (a) General rule.-For the purpose of attacking the 

2 credibility character for truthfulness of a witness, 

3 (1) evidence that a witness other than an accused has 

4 been convicted of a crime shall be admitted, subject to Rule 

5 403, if the crime was punishable by death or imprisonment in 

6 excess of one year under the law under which the witness was 

7 convicted, and evidence that an accused has been convicted 

8 of such a crime shall be admitted if the court determines that 

9 the probative value of admitting this evidence outweighs its 

1 0 prejudicial effect to the accused; and 
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11 (2) evidence that any witness has been convicted of 

12 a crime that readily can be determined to have been a crime 

13 of dishonesty or false statement shall be admitted if-it 

14 involved dishonesty 01 false statement, regardless of the 

15 punishment. 

16 (b} Time limit.-Evidence of a conviction under this rule 

17 is not admissible if a period of more than ten years has 

18 elapsed since the date of the conviction or of the release of the 

19 witness from the confinement imposed for that conviction, 

20 whichever is the later date, unless the court determines, in the 

21 interests of justice, that the probative value of the conviction 

22 supported by specific facts and circumstances substantially 

23 outweighs its prejudicial effect. However, evidence of a 

24 conviction more than ten years old as calculated herein, is not 

25 admissible unless the proponent gives to the adverse party 

26 sufficient advance written notice of intent to use such 
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27 ·evidence to provide the adverse party with a fair opportunity 

28 to contest the use of such evidence. 

29 (c) Effect of pardon, annulment, or certificate of 

30 rehabilitation.-Evidence of a conviction is not admissible 

31 under this rule if ( 1) the conviction has been the subject of a 

32 pardon, annulment, certificate of rehabilitation, or other 

33 equivalent procedure based on a finding of the rehabilitation 

34 of the person convicted, and that person has not been 

3 5 convicted of a subsequent crime which that was punishable by 

36 death or imprisonment in excess of one year, or (2) the 

37 conviction has been the subject of a pardon, annulment, or 

38 other equivalent procedure based on a finding of innocence. 

39 (d) Juvenile adjudications.-Evidence of juvenile 

40 adjudications is generally not admissible under this rule. The 

41 court may, however, in a criminal case allow evidence of a 

42 juvenile adjudication of a witness other than the accused if 

43 conviction of the offense would be admissible to attack the 

~7 
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44 credibility of an adult and the court is satisfied that admission 

45 in evidence is necessary for a fair determination of the issue 

46 of guilt or innocence. 

47 (e) Pendency of appeal.-The pendency of an appeal 

48 therefrom does not render evidence of a conviction 

49 inadmissible. Evidence of the pendency of an appeal is 

50 admissible. 

Committee Note 

The amendment provides that Rule 609(a)(2) mandates the 
admission of evidence of a conviction only when an act of dishonesty 
or false statement was the basis of the conviction. Evidence of all 
other crimes is inadmissible under this subsection, irrespective of 
whether the witness exhibited dishonesty or made a false statement 
in the process of their commission. Thus, evidence that a witness 
committed a violent crime, such as murder, is not admissible under 
Rule 609(a)(2), even if the witness acted deceitfully in the course of 
committing the crime. 

This amendment is meant to give effect to the legislative 
intent to limit the convictions that are automatically admissible under 
subsection (a)(2). The Conference Committee provided that by 
"dishonesty and false statement" it meant "crimes such as peijury, 
subornation of peijury, false statement, criminal fraud, 
embezzlement, or false pretense, or any other offense in the nature of 
crimen falsi, the commission of which involves some element of 
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deceit, untruthfulness, or falsification bearing on the [witness's] 
propensity to testify truthfully." Historica1ly, offenses classified as 
crimina falsi have included only those crimes in which the ultimate 
criminal act was itself an act of deceit. See Green, Deceit and the 
Classification of Crimes: Federal Rule of Evidence 609(a)(2) and the 
Origins of Crimen Falsi, 90 J. Crim. L. & Criminology 1087 (2000). 

Evidence of crimes in the nature of crimen falsi must be 
admitted under Rule 609(a)(2), regardless of how such crimes are 
specifically charged. For example, evidence that a witness was 
convicted of making a false claim to a federal agent is admissible 
under this subsection regardless of whether the crime was charged 
under a section that expressly references deceit (e.g., 18 U.S.C. 
§ 1001, Material Misrepresentation to the Federal Government) or a 
section that does not (e.g., 18 U.S.C. § 1503, Obstruction ofJustice). 

The amendment also requires that the proponent have ready 
proof of the nature of the conviction. Ordinarily, the elements of the 
crime will indicate whether it is one of dishonesty or false statement. 
Where the deceitful nature of the crime is not apparent from the 
statute and the face of the judgment-as, for example, where the 
conviction simply records a finding of guilt for a statutory offense 
that does not reference deceit expressly-a proponent may offer 
information such as an indictment, a statement of admitted facts, or 
jury instructions to show that the witness was necessarily convicted 
of a crime of dishonesty or false statement. Cf Taylor v. United 
States, 495 U.S. 575, 602 (1990) (providing that a trial court may 
look to a charging instrument or jury instructions to ascertain the 
nature of a prior offense where the statute is insufficiently clear on its 
face). But the amendment does not contemplate a "mini-trial" in 
which the court plumbs the record of the previous proceeding to 
determine whether the crime was in the nature of crimen falsi. 



The amendment also substitutes the term "character for 
truthfulness" for the term "credibility" in the first sentence of the 
Rule. The limitations of Rule 609 are not applicable if a conviction 
is admitted for a purpose other than to prove the witness's character 
for untruthfulness. See, e.g .. United States v. Lopez, 979 F.2d 1024 
(5th Cir. 1992) (Rule 609 was not applicable where the conviction 
was offered for purposes of contradiction). The use of the term 
"credibility" in subsection (d) is retained, however, as that 
subdivision is intended to govern the use of a juvenile adjudication 
for any type of impeachment. 
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MEMORANDUM 

To: David DeMuro 
From: Christopher B. Mueller 

Re: Pending Federal Evidence Rules Changes 
Date: May 5, 2005 

The federal rulemakers are currently proposing changes in four 
provisions- FRE 404(a), FRE 408, FRE 606(b), and FRE 609. I believe that 
these changes are in their last iteration, and they may be adopted by the 
Judicial Conference and sent along to Congress in the next month or so. If 
accepted, they could become law as early as December 1, 2005. 

Currently the Colorado Rules are either identical or quite similar to the 
existing Federal Rules in three of the four areas under consideration for 
revision by the Federal Committee. Colorado does not have a counterpart to 
FRE 609, so the proposed federal revision to that Rule may not be of interest. 
But the proposed revisions to FRE 404(a), 408, and 606(b) should be of interest 
to us in Colorado. Below I describe the proposed federal revisions, and offer 
my own editorial comments. (I have not yet researched Colorado law 
thoroughly to see whether the proposed changes would either confirm or reject 
existing Colorado caselaw.) 

(1} FRE 404(a}. The federal revision would make it clear that the first two 
exceptions to Rule 404(a) apply in criminal cases only. The existing language, 
in both FRE 404(a) and CRE 404(a), certainly suggests as much. The federal 
revision would also make it clear that FRE 404(a) does not "trump" the federal 
"rape shield" provision found in FRE 412. Colorado's rape shield statute is 
CRS §18-3-407, and it is similar to FRE 412 (although certainly not identical). 

With respect to the first exception in Rule 404(a), both the federal and 
the Colorado language say, in Rule 404(a)(1), that "an accused" may offer 
evidence of a pertinent trait, and then "the prosecution" may offer rebuttal 
evidence. The revised language for FRE 404(a)(1) would say "In a criminal 
case, evidence" of a pertinent trait may be offered by "an accused," or by "the 
prosecution" to rebut the same. Arguably the change makes express what is 
already implicit. 

With respect to the second exception in Rule 404(a), both the federal and 
the Colorado language say, in Rule 404(a)(2), that "an accused" may offer proof 

Sf 
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of the character of an alleged victim, and neither the federal nor the Colorado 
language refers to the sharp limitations on this right that are brought about by 
the rape shield provisions. As amended, FRE 404(a)(2) would say "In a 
criminal case, and subject to the limitations imposed by Rule 412, evidence" of 
a trait of character of the alleged victim may be proved by the accused. 

The accompanying comments indicate an intent to overrule cases like 
Carson v. Polley, 689 F.2d 562 {5th Cir. 1982), which held that a defendant in a 
civil case who is charged with what amounts to criminal misconduct can offer 
proof of good character. Interestingly, a Tenth Circuit case that arose in 
Colorado raised this issue. See Hackbart v. Cincinnati Bengals, Inc., 601 F.2d 
516 {10th Cir. 1979). There Dale Hackbart sued after Bengal player "Booby" 
Clark struck Hackbart with his forearm across the back of Hackbart's neck and 
head. The reviewing court criticized the trial court for admitting proof that 
Hackbart had been aggressive in other instances, and remanded for a new trial. 
The court indicated, however, that if there were an issue whether Hackbart was 
the first aggressor, then other acts might be relevant, suggesting at least a 
willingness to apply in this civil setting the rules normally applicable in 
criminal cases. 

Mueller editorial: I think civil litigants charged with what amounts to 
criminal misconduct should be able to offer good character evidence. The 
amendment would absolutely foreclose this argument. The present language of 
the Rule is already uncongenial to the argument. If I could do as I pleased, I'd 
go the other way on this issue. But I don't feel very strongly about it. The 
other change, which is to defer expressly to the rape shield provision, is 
constructive enough, but probably unnecessary, since I doubt that anyone 
would think that the general language in the pre-existing rule would somehow 
trump the much more specific language in the later rape shield provision. 

{2) FRE 408. In addition to clearing up an infelicitous word or phrase 
here and there, the proposed revisions would do three things. First, the 
change would make it clear that statements made in civil settlement 
negotiations are only excludable in civil cases, and not (for instance) in a 
criminal trial that might arise out of the same acts leading to the compromise 
of a civil case (or an attempt to do so). The civil settlement itself would 
apparently be excludable from a criminal case, but not statements made 
during the civil settlement process. Second, the change would make it clear 
that statements made during settlement negotiations are not admissible in a 
civil case to impeach the party who made the statements (without the change, 
it is at least arguable that the rule only bars the use of settlement statements 
as substantive evidence, and does not block their use to impeach as prior 
inconsistent statements or to contradict evidence offered by the party who 
made the statements). Third, the change would eliminate one sentence in the 
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existing rule (both the federal and the Colorado language): It would remove the 
sentence that says "This rule does not require the exclusion of any evidence 
otherwise discoverable merely because it is presented in the course of 
compromise negotiations." 

The accompanying federal comment cites U.S. v. Prewitt, 34 F.3d 436 (7th 
Cir. 1994) for the proposition that civil settlement statements are not 
excludable in criminal cases. The comment also indicates that if settlements 
themselves were admissible in criminal cases, it would discourage attempts to 
reach civil settlements. The comment also says that if civil settlement 
statements could be used to impeach, the result would "swallow the 
exclusionary rule and impair the public policy" of encouraging settlements. 
The comment says that deleting the sentence would not change anything 
because the sentence is "superfluous," and even without it the Rule "cannot be 
read to protect pre-existing information simply because it was presented to the 
adversary in compromise negotiations." 

Mueller editorial: I would make both civil settlements and statements 
made during civil settlement negotiations inadmissible in criminal cases. I 
would not distinguish between the two. I think that making civil settlement 
statements admissible in criminal cases discourages civil settlements 
needlessly. I agree that statements made in settlement negotiations should not 
be admissible to impeach as prior inconsistencies or to contradict other 
evidence. I also agree that the sentence that they removed should be removed. 
(In Wyoming, I persuaded the Committee to delete that sentence, and they did. 
The comments to the proposed federal change cite what Wyoming did.) 

(3) Rule 606(b). The proposed federal changes clean up the language 
slightly and make one substantive difference. CRE 606(b) tracks the existing 
federal language, except that the Colorado version has a gender reference that 
was cleared out of the federal counterpart years ago. As changed, FRE 606(b) 
would allow a juror to testify (or submit an affidavit) on the question "whether 
the verdict reported is the result of a clerical mistake." 

The existing language, in both FRE 606(b) and CRE 606(b), bars 
. testimony "as to any matter or statement" made during deliberations, and 
testimony as to "the effect of anything upon that or any other juror's mind or 
emotions." This language is purposefully so broad that it arguably covers 
testimony on clerical mistakes in reporting a verdict. Lots of federal cases, 
however, have said that the federal language does not bar jurors from testifying 
on this point. The federal Comment says that the change is not intended to 
pave the way for juror testimony that the amount of the verdict reflected a 
misunderstanding of the instructions - the changed language paves the way 
only for testimony about "clerical" errors, which presumably includes putting a 
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comma or decimal point in the wrong place so a verdict intended to be for 
$100,000 somehow comes out at $10,000. The comment adds that of course 
polling the jury to prevent such mistakes will continue to be permissible. 

Mueller editorial: I think the proposed change is constructive and we 
should adopt it. It ought to be allowable to get juror testimony to correct 
verdicts that reflect clerical errors, and the existing language at least casts 
doubt on this point. 



RULE 404. CHARACTER EVIDENCE NOT 
ADMISSIBLE TO PROVE 
CONDUCT; EXCEPTIONS; 
OTHER CRIMES 

(a) Character evidence generally. Evidence of a 
person's character or a trait of his character is not 
admissible for the purpose of proving that he acted in 
conformity therewith on a particular occasion, except: 

(1) Character of accused. Evidence of a pertinent 
trait of his character offered by an accused, or by the 
prosecution to rebut the same or if evidence of the 
alleged victim's character for aggressiveness or vio
lence is offered by an accused a11d admitted under 
Rule 404(a)(2), evidence of the same trait of character 
of the accused offered by the prosecution; 

(2) Chamcte1" of alLeged victim. Evidence of a per
tinent trait of character of the alleged victim of the 
crin1e offered by an accused, or by the prosecution to 
rebut the same, or evidence of a character trait of 
peacefulness of the alleged victim offered by the pros
ecution in a homicide case to rebut evidence that the 
alleged victim was tl1e first aggressor; 

(3) Chamcter of witness. Evidence of the charac
ter of a vvitness as provided in Rules 607, 608, and 
13-90-101. 

(b) Other Crimes, Wrongs, or Acts. Evidence of 
other crimes, ·wrongs, or acts is not admissible to 
prove the character of a person :in order to show that 
he acted in conformity there·with. It may, however, 
be admissible for other purposes, such as proof of 
motive, opportunity, intent, preparation, plan, knowl
edge, :identity, or absence of mistake or accident. 

Amended eff. July 1, 2002. 

RULE 408. COMPROMISE AND OFFERS 
TO COMPROMISE 

Evidence of (1) furnishing or offering or promising 
to furnish, or (2) accepting or offering or promising to 
accept, a valuable consideration in compromising or 
attempting to compromise a claim which was disputed 
as to either validity or amount, is not admissible to 
prove liability for or invalidity of the claim or its 
amount. Evidence of conduct or statements made in 
compromise negotiations is likewise not admissible. 
Tlus rule does not require the ·exclusion of any evi
dence otherwise discoverable merely because :it :is 
presented in the course of compromise negotiations. 
This rule also does not require exclusion when the 
evidence is offered for another pm·pose, such as prov
ing bias or prejudice of a witness, negativing a conten
tion of undue delay, or proving an effort to obstruct a 
criminal :investigation or prosecution. 

RULE 606. COMPETENCY OF JUROR AS 
WITNESS 

(~) At the. Trial. A member of the jury may not 
testify as a W1tness before that jmy in the trial of the 
case in which .he is sitting as a jmor. No objection 
need be made m order to preserve the point. 

(b) Inquizy Into Validity of Verdict or Indict
ment. Upon an inquiry into the validity of a verdict 
or indictment, a jmor may not testify as to any matter 
or statement occurring dming the course of the jmy's 
deliberations or to the effect of anytlung upon his or 
any other jilror's mind or emotions as influencing 11in1 
to assent to or dissent from the verdict or indictment 
or concerning his mental processes in connection 
there·w:ith, except that a juror may testify on the 
question whether eA.'traneous prejudicial information 
was improperly brought to the jmors' attention or 
whether any outside influence was improperly brought 
to bear upon any juror. Nor may his affidavit or 
evidence of any statement by 11in1 conce1;11ing a matter 

: about which he \vould be precluded from testifying be 
received for these pm·poses. -
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Supreme Court of Colorado, 
En Bane. 

David STEWART, Jr., minor, by and through his 
next friend and mother, Chiquita 

STEWART, Petitioner, 
v. 

Velma I. RICE, Respondent. 
No. OOSC970. 

May 13, 2002. 
As Modified on Denial of Rehearing June 3, 2002. 

Mother of minor who had sustained permanent head 
injuries in automobile accident brought action on 
minor's behalf against second driver involved in 
collision. The District Court, El Paso County, James M. 
Franklin and Thomas K. Kane, JJ., entered judgment on 
jury verdict for minor, and denied post-trial motions. 
Appeals were taken. The Court of Appeals, 25 P.3d 
1233. Roy, J., affirmed in part and remanded in part. 
Mother appealed. The Supreme Court, Hobbs, J., held 
that juror affidavits submitted by defense counsel 
seeking new trial did not qualify for the exceptions to 
the rule of evidence that banned solicitation and use of 
juror affidavits to address the validity of the jury 
verdict, and thus were not admissible. 

Reversed. 

West Headnotes 

ill Courts ~97(1) 
1 06k97{1) Most Cited Cases 
When a state rule of evidence is similar to the federal 
rule, courts may look to the federal authority for 
guidance in construing the state rule. 

ill Federal Civil Procedure ~2371 
170Ak2371 Most Cited Cases 

Page 1 

The federal counterpart to the state rule of evidence that 
bans solicitation and use of juror testimony or affidavits 
to address the validity of a jury verdict is grounded in 
the common-law rule against admission of jury 
testimony to impeach a verdict and the exception for 
jurortestimonyrelatingto extraneous influences. Rules 
ofEvid., Rule 606{b). 

Ql Criminal Law ~957(1) 
11 Ok957(1) Most Cited Cases 

ill Trial ~344 
388k344 Most Cited Cases 
The state rule of evidence that bans solicitation and use 
of juror testimony or affidavits to address the validity of 
a jury verdict applies to all civil and criminal cases. 
Rules ofEvid .. Rule 606(b). 

1±1 Trial ~344 
388k344 Most Cited Cases 
The state rule of evidence that bans solicitation and use 
of juror testimony or affidavits to address the validity of 
a jury verdict has three fundamental purposes: to 
promote fmality of verdicts, shield verdicts from 
impeachment, and protect jurors from harassment and 
coercion. Rules ofEvid., Rule 606(b). 

.ill Trial ~339( 4) 
388k339(4) Most Cited Cases 

. 

While a jury may change or modify its verdict up to the 
point the trial court accepts the verdict and discharges 
the jury, the court may not recall the jurors for this 
purpose once they leave the judge's control; this rule 
helps to ensure that jury verdicts will not be tainted by 
any outside influence and promotes the fmality of 
verdicts. 

.I.Ql Appeal and Error ~930(1) 
30k930(1) Most Cited Cases 
During post-trial and appellate proceedings, courts must 
view the jury's verdict in the light most favorable to it. 

111 Trial ~352.1(1) 
388k352.1(1) Most Cited Cases 
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Special verdict forms and the instructions that go with 
them assist a jury with its deliberations; signing the 
verdict form acknowledges the verdict as the product of 
each juror's deliberation. 

J]l Appeal and Error €:=930(2) 
30k930(2) Most Cited Cases 
The law presumes that jurors have followed the court's 
instructions and have discharged their duties faithfully. 

ill New Trial €:=142 
275k142 Most Cited Cases 
Juror affidavits submitted by defense counsel seeking 
new trial, after jury returned verdict for minor injured 
in motor vehicle collision, did not qualify for the 
exceptions to the rule of evidence that banned 
solicitation and use of juror affidavits to address the 
validity of the jury verdict, and thus were not 
admissible in new trial proceeding; the affidavits did 
not allege that extraneous prejudicial information was 
improperly brought to the jurors' attention or that 
improper outside influence was exerted upon the jurors, 
but rather testified to the jury's deliberative process and 
the intent and meaning of the jury's verdict, each juror 
affirmed the verdict in open court upon the trial court's 
polling, and there was no clerical error in the 
completion of the verdict form. Rules of Evid .. Rule 
606(b); Rules Civ.Proc., Rule 60(a). 

*317 Lloyd C. Kordick & Associates, Lloyd C. 
Kordick, Colorado Springs, Colorado, Attorney for 
Petitioner. 

Patterson, Nuss & Seymour, P.C., Franklin D. 
Patterson, Brian C. Proffitt, Englewood, Colorado, 
Attorneys for Respondent. 

Justice HOBBS delivered the Opinion of the Court. 

The court of appeals in Stewart v. Rice, 25 P.3d 1233 
(Colo.App.2000) considered juror affidavits in 
directing the trial court to review its previous denial of 
a new trial motion. We hold that Colorado Rule of 
Evidence 606(b) barred consideration of the juror 
affidavits because they did not address matters within 
the rule's two exceptions: extraneous prejudicial 
information improperly brought to the juror's attention 
or improper outside influence exerted upon a juror. 
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After the trial court discharged the jury, defense 
counsel obtained five juror affidavits through an 
investigator and then used them to support a new trial 
motion. Plaintiffs counsel then obtained 
counter-affidavits from the same five jurors, rejecting 
what they had said in the defense affidavits. 

The case had gone to a six person jury on the issue of 
damages only. The trial court instructed the jury in the 
use of a special verdict form containing three separate 
lines for the entry of noneconomic, economic, and 
physical impairment damages. The jury returned a 
verdict for $696,000.00 in noneconomic damages, 
$440,000.00 in economic damages, and $1,136,000.00 
in physical impairment damages. 

The trial court read the written verdict aloud verbatim, 
and then polled each juror at the request of defense 
counsel. Each juror answered "yes" to the trial court's 
question, "Is that your verdict in this case?" 

Defense counsel realized later that the sum of the 
economic and noneconomic damages amounted to 
$1,136,000.00, the same amount the jury had entered 
on the third line for physical impairment damages. 
Defense counsel sent an investigator to contact the 
jurors. He did so repeatedly. Five of the six jurors 
signed affidavits which defense counsel offered to 
demonstrate that the jury *318 did not intend to make 
an award for physical impairment damages. Instead, so 
the defense alleged in its new trial motion, the jury 
meant the third line of its written verdict to state the 
total of its damages award. When plaintiffs counsel 
contacted the same five jurors, they executed 
counter-affidavits. These affidavits reaffirmed what 
the jurors had said when polled by the trial court, that 
the recorded verdict was theirs. 

We determine that the affidavits were inadmissible 
under Colorado Rule of Evidence 606(b). [FNll 
Accordingly, the court of appeals should have excluded 
the affidavits from consideration. We reverse and 
reinstate the jury's verdict and the trial court's judgment. 

FNl. We granted certiorari on the following 
issue: "Whether the court of appeals 
misapplied C.R.E. 606(b) and prior precedent 
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by accepting certain jury affidavits and 
remanding the case for a hearing to determine 
whether the verdict recorded was the verdict 
intended by the jury." 

I. 
This lawsuit arose from a motor vehicle accident in 

Colorado Springs. The Petitioner, David Stewart 
("Stewart"), the plaintiff in the trial court, was riding as 
a passenger in a vehicle driven by his mother, Chiquita 
Stewart, when a vehicle driven by the defendant, Velma 
Rice ("Rice"), the Respondent in this case, turned onto 
the street in front of the Stewarts' car and the two 
vehicles collided. Stewart suffered injuries to his neck, 
back, and nervous system and sued Rice. 

The case went to the jury on the issue of damages only. 
Special Verdict Form B required the jury to answer 

two questions: "Did the plaintiff, David Stewart, Jr., 
incur injuries, damages or losses?" and "Was the 
defendant, Velma I. Rice's, negligence a cause of any of 
the injuries, damages or losses claimed by the 
plaintiff?" Because the jury answered "yes" to both 
questions, it proceeded to answer three additional 
questions regarding its award of damages in three 
separate categories. The jury answered each question 
as follows: 

a. What is the total amount of damages, if any, 
incurred by the plaintiff for noneconomic losses or 
injuries, excluding any damages for physical 
impairment? Noneconomic losses or injuries are 
those losses or injuries described in numbered 
paragraphs 1 and 5 oflnstruction 12. You should 
answer "0" if you determine there were none. 
ANSWER: $696,000.00 
b. What is the total amount of damages, if any, 
incurred by the plaintiff for economic losses, 
excluding any damages for physical impainnent? 
Economic losses are those losses described in 
numbered paragraphs 2 and 3 oflnstruction 12. In 
computing the amount of the economic losses 
incurred by the plaintiff, you must exclude those 
amounts you are instructed to exclude in Instruction 
12. You should answer "0" if you detennine there 
were none. 
ANSWER: $ 440,000.00 
c. What is the total amount of damages incurred by 
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the plaintiff for physical impairment? You should 
answer "0" ifyou determine there were none. 
ANSWER: $1,136,000.00 

In regard to Paragraph c, the trial court instructed the 
jury to: 

State your answer to the following questions relating 
to the damages incurred by the plaintiff and caused 
by the negligence of defendant .... 

c. What is the total amount of damages incurred by 
the plaintiff for physical impairment? You should 
answer "0" if you determine there were none. 

No part of the court's instructions or the verdict form 
asked the jury to calculate or enter its award of total 
damages for all three categories. 

Each of the jurors signed the special verdict form. 
Upon receiving the verdict quoted above, the trial court 
read it back verbatim to the jury. It then polled the 
jurors individually, at the request of defense counsel. 
Each juror answered "yes" to the trial court's question, 
"Is that your verdict?" 

Pursuant to section 13-21-102.5,5 C.R.S. (1998), the 
trial court reduced the noneconomic damages award of 
$696,000.00 to $250,000.00. It then totaled the 
amounts for *319 the three categories of damages, 
calculated and added the interest owed, and entered 
judgment for Stewart in the amount of $2,925,640.00. 
[FN2] 

FN2. This amount did not include costs and 
interest in connection with the judgment, 
which matter the trial court should address on 
remand. 

After the trial court had discharged the jury, Rice's 
counsel directed a private investigator to obtain the 
signatures of jurors on form affidavits interpreting the 
jurors' intent and the meaning of the verdict they had 
signed. After repeated contacts, five jurors signed 
Rice's affidavits; the sixth juror refused to sign the 
affidavit. 

Rice moved for a new trial on causation and damages 
pursuant to C.R.C.P. 59. She contested the jury's 
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verdict on grounds that (1) it was the product of 
"passion, prejudice or other ill motive"; (2) "the jury 
acted in reckless disregard of the instructions of law 
given it and did not even read the verdict form and 
instruction 12, or if read, misperceived"; and (3) "the 
impairment verdict was the sum of the other two 
[damages categories]." 

There were six jurors. To prove the jury's intent to 
make an award of damages different from that 
appearing on the special verdict form each had signed, 
Rice offered five juror affidavits. Three of the 
affidavits stated that: 

The award of$1,136,000.00 for Question C was the 
sum ofthe award for Question A of$696,000.00 and 
Question B of$440,000.00. 
We intended that our total verdict was to be the 
amount entered on Line "C", and did not intend that 
the amount on Line "C" be added to the amounts on 
Lines "A" and "B". We intended our total verdict to 
be the amount on Line "C". 

The other two affidavits omitted the second paragraph. 

Stewart's attorney then countered with affidavits by the 
same five jurors stating that the jury had come to 
consensus, the written verdict they signed accurately 
recorded their verdict, they felt pressured into signing 
the defense affidavits, the defense investigator had 
contacted them repeatedly, and the investigator had 
made them feel like "idiots." [FN3] One of these 
jurors also signed a separate affidavit reciting that the 
investigator had said the jury verdict was excessive and 
a $50,000.00 settlement offer had been discussed 
between the parties before trial. The sixth juror 
refused to execute any affidavit. 

FN3. A typical counter-affidavit recited, in 
part: 
We all reached a consensus after carefully 
reading and studying the jury instructions. 
There was no clerical error at the time we 
filled out our jury form. Each one of us 
agreed on the amount we entered in each of 
the three categories for noneconomic injury, 
for economic injury and for impairment. All 
of us knew what these figures were at the time 
we signed the verdict fonn. I and the rest of 
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the jurors were polled and we all agreed that 
this was our verdict. 

This special investigator showed me affidavits 
that were signed by other jurors in the case. 
I felt that I was compelled to sign affidavits if 
other jurors had agreed that this, in fact, had 
occurred. 

Since the verdict, I have been repeatedly 
contacted by the investigator and he has 
shown me affidavits of other jurors and 
discussed with me in detail how I might have 
arrived at certain things. He has made it 
difficult for me ... and to some extent confused 
the events of the jury deliberations .... I feel 
that my jury service was a wasted effort, that 
it was done in vain and that I and the other 
jurors are being accused of being idiots or not 
doing our job properly. I now have very 
negative and bad feelings about the system. 
I felt that the criticism of our performance was 
offensive. 

Citing Colorado Rule of Evidence 606(b), Stewart 
moved to strike the defense affidavits. Stewart also 
filed a "Motion to Stop Jury Harassment" with 
affidavits of two jurors. Because the trial court did not 
rule on Rice's new trial motion, it was denied by 
operation of C.R.C.P. 59(j). 

Rice appealed. She argued in her briefs to the court of 
appeals that the evidence did not support the economic 
damages award. She did not challenge the sufficiency 
of the evidence for the physical impairment award. 
Instead, referring to the amount the jury placed on the 
physical impairment line of its signed verdict, she 
contended that: "We know from the juror affidavits 
following trial that there was a mistake of more than 
*320 $1,000,000.00 in just one line of the verdict 
form." 

The court of appeals rejected Rice's contention that the 
evidence did not support the jury's award for economic 
damages in the amount of $440,000.00. The court of 
appeals rejected Stewart's cross-appeal, which alleged 
that Colorado's noneconomic damages cap was 
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unconstitutional. Based on the defense affidavits, the 
court of appeals ordered the trial court to inquire into 
the jury's verdict and to consider granting a new trial. 
Stewart 25 PJd at 1237. The court of appeals 
affirmed the trial court's judgment in all other respects. 

We reverse the judgment of the court of appeals and 
reinstate the jury's verdict and the trial court's judgment. 

II. 
We hold that CRE 606(b) barred the court of appeals 

from considering the juror affidavits because they did 
not address matters within the rule's two exceptions: 
extraneous prejudicial information improperly brought 
to the juror's attention or improper outside influence 
exerted upon a juror. 

We proceed with our analysis by examining Colorado's 
common law and CRE 606(b ), which codified the 
common law and contains two exceptions. We also 
examine the basis for the clerical error exception. We 
point out that our standard jury instruction allowing 
post-verdict contact between jurors and parties or their 
attorneys does not allow the abuse of the jurors and the 
jury system that occurred in this case. Finally, we 
detennine that the affidavits in this case are 
inadmissible under CRE 606(b), and defense counsel 
established no basis under C.R.C.P. 60(a) for clerical 
error. 

CRE 606(b) is a broad ban against the solicitation and 
use of juror testimony, affidavits, or statements 
addressing the validity of a jury verdict. The rule 
provides two limited exceptions. The rule provides: 

(b) Inquiry into validity of verdict or indictment. 
Upon an inquiry into the validity of a verdict or 

indictment, a juror may not testify as to any matter or 
statement occurring during the course of the jury's 
deliberations or to the effect of anything upon his or 
any other juror's mind or emotions as influencing him 
to assent to or dissent from the verdict or indictment 
or concerning his mental processes in connection 
therewith, except that a juror may testify on the 
question whether extraneous prejudicial information 
was improperly brought to the juror's attention or 
whether any outside influence was improperly 
brought to bear upon any juror. Nor may his 
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affidavit or evidence of any statement by him 
concerning a matter about which he would be 
precluded from testifying be received for these 
purposes. 

CRE 606(b). 

C.R.C.P. 60(a) addresses clerical error. This rule 
provides: 

(a) Clerical Mistakes. Clerical mistakes in 
judgments, orders, or other parts of the record and 
errors therein arising from oversight or omission may 
be corrected by the court at any time of its own 
initiative or on the motion of any party and after such 
notice, if any, as the court orders. During the 
pendency of an appeal such mistakes may be so 
corrected before the case is docketed in the appellate 
court, and thereafter while the appeal is pending may 
be so corrected with leave ofthe appellate court. 
C.R.C.P. 60(a). These rules severely restrict 

contacting a juror to obtain testimony, affidavits, or 
statements regarding a verdict. 

A. 
Colorado Common Law 

Long before CRE 606(b ), we adopted Lord Mansfield's 
rule [FN4] prohibiting juror testimony about their 
deliberations and verdict. Our common-law cases 
identified a broad prohibition *321 against impeaching 
a verdict through juror testimony. Generally, after 
leaving the courtroom, jurors could not testify to any 
matter concerning the intent or meaning of their verdict 
or their thought processes in reaching it. See Wrav v. 
Carpenter, 16 Colo. 271, 273, 27 P. 248, 248 (1891); 
Knight v. Fisher, 15 Colo. 176, 180, 25 P. 78, 80 
(1890). 

FN4. Lord Mansfield established the rule that 
a juror could not "allege his own turpitude." 
Vaise v. Delaval, 99 Eng. Rep. 944 (K.B. 
1785) (refusing to accept into evidence the 
affidavits of jurors to show they had arrived at 
their verdict by lot). Jurisdictions in the 
United States widely adopted this 
common-law rule as their own. See Tanner v. 
United States. 483 U.S. 107,117,107 S.Ct. 
2739, 97 L.Ed.2d 90 (1987). 
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We applied this rule in a number of cases. See, e.g., 
Richards v. Richards, 20 Colo. 303. 303-04, 38 P. 323, 
323-24 (1894) (rejecting affidavits alleging that jurors 
failed to consider appellant's counterclaim and stating 
that "no affidavit, deposition or other sworn statement 
of a juror will be received to impeach the verdict"); 
Johnson v. People, 33 Colo. 224, 242-43. 80 P. 133, 
139 (1905) (stating that "[i]t is scarcely necessary to say 
that a juror will not be pennitted to impeach his own 
verdict by affidavit"); Richards v. Sanderson. 39 Colo. 
270, 282, 89 P. 769, 773 (1907) (stating that "[i]t is 
well settled that the affidavit of a juror cannot be 
received to impeach a verdict"); Kreiser v. People, 199 
Colo. 20, 22. 604 P .2d 27, 28 (1979) (holding that the 
trial judge erred in re-empanelling the jury for a poll 
and subsequent correction of an error in the verdict 
form). 

Our common-law cases also addressed limited 
exceptions to this rule. These cases foreshadowed 
exceptions to CRE 606Cb)'s broad prohibition on jury 
testimonyoraffidavits. See, e.g., Buttersv. Wann. 147 
Colo. 352, 356-58. 363 P.2d 494. 496-97 (1961) 
(allowing juror affidavit regarding juror's independent, 
extra-judicial investigation during trial into decedent's 
drinking habits); Wharton v. People, 104 Colo. 260, 
265-66, 90 P.2d 615, 617-18 (1939) (allowing 
consideration of juror affidavit alleging improper, 
prolonged coercion by other jurors which compelled 
juror to assent to death penalty verdict). 

B. 
CRE 606(b) 

We adopted CRE 606(b) in 1980. Substantially 
similar to its federal counterpart, CRE 606(b) is an 
exclusionary rule codifying Lord Mansfield's rule; it 
contains two exceptions. 

I.l.l.m. When our rule is similar to the federal rule, we 
may look to the federal authority for guidance in 
construing our rule. Air Communication & Satellite, 
Inc. v. EchoStar Satellite Corp., 38 P.3d 1246, 1251 
(Colo.2002). CRE 606(b)'s federal counterpart is 
"grounded in the common-law rule against admission of 
jury testimony to impeach a verdict and the exception 
for juror testimony relating to extraneous influences." 
Tannerv. United States, 483 U.S. 107, 121, 107 S.Ct. 
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2739, 97 L.Ed.2d 90 (1987). A commentator 
emphasizes the breadth of the federal rule's prohibition 
against turning the jurors into witnesses: 

It would have been hard to paint with a broader 
brush, and in terms of subject, Rule 606(b)'s 
exclusionary principle reaches everything which 
relates to the jury's deliberations, unless one of the 
exceptions applies. 
Christopher B. Mueller, Jurors' Impeachment of 

Verdicts and Indictments in Federal Court Under Rule 
606(b), 57 Neb. L. Rev. 920, 935 (1978). 

ill CRE 606(b) applies to all civil and criminal cases. 
Ravin v. Gambrell, 788 P.2d 817, 820 (Colo.l990). It 
broadly prohibits using juror testimony to contest a 
verdict. A juror: 

may not testify as to any matter or statement 
occurring during the course of the jury's deliberations 
or to the effect of anything upon his or any other 
juror's mind or emotions as influencing him to assent 
to or dissent from the verdict or indictment or 
concerning his mental processes in connection 
therewith. 

CRE 606(b). The rule bars affidavits and statements, 
as well as testimony: 

Nor may his affidavit or evidence of any statement by 
him concerning a matter about which he would be 
precluded from testifying be received for these 
purposes. 
Jd. CRE 606(b) embodies the common-law rule 

protecting and preserving jury deliberations: 
The first half of the first sentence of Rule 606(b) 
represents the embodiment of the common law 
tradition of protecting and preserving the integrity of 
jury deliberations *322 by declaring jurors generally 
incompetent to testify as to any matter directly 
pertinent to, and purely internal to, the emotional or 
mental processes of the jury's deliberations. 
Arthur Best et al., Colorado Evidence.· 2001 

Courtroom Manuall37 (2000). CRE 606(b) provides 
two narrow exceptions. A juror: 

may testify on the question whether extraneous 
prejudicial information was improperly brought to the 
juror's attention or whether any outside influence was 
improperly brought to bear upon any juror. 

!d. 
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ill CRE 606(b) has three fundamental purposes: to 
promote finality of verdicts, shield verdicts from 
impeachment, and protect jurors from harassment and 
coercion. See Ravin 788 P.2d at 820: Santilli v. 
Pueblo, 184 Colo. 432, 433-34, 521 P.2d 170, 171 
(1974). 

ill These purposes also underlie other Colorado law 
protecting the jury process. While a jury may change 
or modify its verdict up to the point the trial court 
accepts the verdict and discharges the jury, [FN5] the 
court may not recall the jurors for this purpose once 
they leave the judge's control. Montanez v. People, 966 
P.2d 1035, 1037 (Colo.1998). "This rule helps to 
ensure that jury verdicts will not be tainted by any 
outside influence .. . and promotes the finality of 
verdicts." Id. 

FN5. InKreiserv. People, 199 Colo. 20,23 n. 
l, 604 P.2d 27, 29 n. 1 (1979) we narrowed 
the holding of Schoolfield v. Brunton, 20 
Colo. 139. 142,36 P. 1103, 1104 (1894). In 
Kreiser, we held that the court could not 
reassemble the jurors and poll them regarding 
the intent of their verdict after the jury had 
dispersed. 

IQli1l During post-trial and appellate proceedings, 
courts must view the jury's verdict in the light most 
favorable to it. See Bohrer v. DeHart, 961 P.2d 472, 
477 (Colo.1998) ("We defer to jury verdicts when 
jurors have been properly instructed and the record 
contains evidence to support the jury's fmdings."). 
Special verdict forms and the instructions that go with 
them assist a jury with its deliberations; signing the 
verdict form acknowledges the verdict as the product of 
each juror's deliberation. See, e.g., id. at 477-78. 

j]} CRE 606(b) protects the jurors in performing their 
public service and their post-verdict privacy. It acts to 
restrain disappointed litigants. The law presumes that 
jurors have followed the court's instructions and have 
discharged their duties faithfully. Bear Vallev Church 
o[Christv. DeBose, 928 P.2d 1315, 1331 (Colo.1996). 

Under CRE 606(b), as with our common law, we have 
excluded juror testimony or affidavits divulging juror 
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deliberations, thought processes, confusion, mistake, 
intent, or other verdict impeaching grounds. See, e.g., 
People v. Garcia, 752 P.2d 570, 584 (Colo.1988) 
(refusing to accept affidavits regarding jurors' mental 
processes); People v. McCov, 764 P.2d 1171, 1177 
(Colo.l988) ("It is well established ... that a juror's 
affidavit that attempts to explain the mental processes 
of the jury cannot be used to impeach a jury verdict."); 
Neil v. Espinoza, 747 P.2d 1257, 1261, 1261-62 
(Colo.l987) (concluding that juror's affidavit addressed 
"the sort of'mental process' into which the litigants and 
the court may not inquire"); Crespin v. People, 721 
P.2d 688, 691 n. 6 (Colo.1986) (barring consideration 
of juror testimony asserting jurors' failure to consider 
one of the charges against defendant). 

Other jurisdictions are in accord. [FN6] Under 
circumstances analogous to the case before us, courts 
have refused to allow jurors to revisit their damages 
verdict. The West Virginia Supreme Court rejected 
juror affidavits *323 in McDaniel v. Kleiss, 198 W.Va. 
282, 480 S.E.2d 170, 172-74 (1996). The trial court 
had allowed juror testimony about jury confusion in 
apportioning fault when calculating its damage award, 
and then entering its verdict on the verdict form. The 
court said: 

FN 6. Most states have rules mirroring Federal 
Rule of Evidence 606(b). See, e.g., Ala. R. 
Evid. 606(b); Alaska R. Evid. 606(b); Ariz. 
R. Evid. 606(b); Ark. R. Evid. 606(b); 
Conn.Super. Ct. § 42-33; Conn.Super. Ct. 
§ 16-34; Del. R. Evid. 606(b); Idaho R. Evid. 
606(b); Burns I.R.E. 606(b); Iowa R. Evid. 
606(b); Me. R. Evid. 606(b); Md. R. 
5-606(b); Minn. Evid. R. 606(b); Miss. R. 
Evid. 606(b); Neb.Rev.Stat. § 27-606; N.M. 
R. Evid. 11-606(b); N.D. R. Evid. 606(b); 
Ohio R. Evid. 606(b); 12 Okla. Stat. § 
2060(b); Pa. R. Evid. 606(b); R.I. Evid. R. 
606(b); S.C. R. Evid. 606(b); S.D. Codified 
Laws § 19-14-7; Tenn. Evid. R. 606(b); 
Tex.R. Evid. 606(b); Utah R. Evid. 606(b); 
Vt. R. Evid. 606(b); W.Va. R. Evid. 606(b); 
Wis. Stat.§ 906.06(2); Wyo. R. Evid. 606(b). 

If in fact the jurors did reduce the amount of damages 
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awarded to Mr. McDaniel before writing their 
damage calculations on the verdict form, this 
constitutes confusion regarding the comparative 
negligence principles. A juror's confusion regarding 
the law is treated as intrinsic to the deliberative 
process itself. 

McDaniel, 480 S.E.2d at 175. 

The Maine Supreme Court has held juror testimony 
about damages calculations to be inadmissible. See 
Tavlor v. Lapomarda, 702 A.2d 685, 689 (Me.l997); 
see also Chalmers v. CiD1 a( Chicago, 88lll.2d 532, 59 
lll.Dec. 76, 431 N.E.2d 361, 365 (1982) (prohibiting 
inquiry of jurors regarding their intent and possible 
confusion). Maine has adopted a plain meaning 
application of the rule and its specified exceptions, 
because the rule promotes: 

(1) the need for stability of verdicts; (2) the need to 
conclude litigation and desire to prevent any 
prolongation thereof; (3) the need to protect jurors in 
their communications to fellow jurors made in the 
confidence of secrecy of the jury room; ( 4) the need 
to save jurors harm[] from tampering and harassment 
by disappointed litigants; [and] (5) the need to 
foreclose jurors from abetting the setting aside of 
verdicts to which they may have agreed reluctantly in 
the first place or about which they may in the light of 
subsequent developments have doubts or a change of 
attitude. 

Lapomarda, 702 A.2d at 688. 

The First Circuit has prohibited inquiry under the 
federal rule into the jury's intent in awarding damages. 
See Plummer v. Springfield Terminal Rv. Co .. 5 F.3d 
1. 5 (1st Cir.l993). But see McCullough v. Canso!. R. 
Corp .. 937F.2d 1167, 1172(6thCir.l99l)(permitting 
the trial court to inquire into the damages verdict before 
the jury left the jury room, and pointing out that the trial 
court's amendment of the verdict stemmed "from jurors' 
own volition and not from any overreaching by the 
parties or their counsel"); see also Resolution Trust 
Corp. v. Stone. 998 F.2d 1534, 1547 (lOth Cir.1993) 
(pennitting trial court to ask the jury foreman how 
properly to read the jury's verdict). [FN7] 

FN7. The Tenth Circuit's opinion suggests, but 
does not explicitly state, that the trial court 
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asked this question prior to discharging the 
jury. 

Our case law supports a plain meaning application of 
CRE 606(b) and its two stated exceptions. See, e.g., 
Harper v. People, 817 P.2d 77, 86 (Colo.1991) 
(reversing conviction and remanding for a new trial 
because trial court refused to entertain juror testimony 
about potential for unfair prejudice from widespread 
media publicity about the trial); Rm,in, 788 P.2d at 821 
(finding a reasonable possibility that comments by 
bailiff, overheard by jurors, influenced the jury's 
ultimate verdict); Wiser v. People. 732 P.2d 1139, 
1143 (Colo.l987) (examining juror testimony to 
determine whether extraneous influence, in this case 
consultation of a dictionary, resulted in prejudice to the 
defendant, but deciding ultimately that the use of the 
dictionary, while improper, did not require reversal of 
the conviction);Aivarezv. People. 653 P.2d 1127,1131 
(Colo.l982) (allowing juror testimony to show that a 
juror's use of a dictionary during trial substantially 
prejudiced the defendant). 

Under Colorado law, a party desiring to challenge a 
jury verdict must pursue remedies not involving juror 
testimony, except as CRE 606(b) provides. For 
example, a party may move for a new trial, see C.R.C.P. 
59(a)(l); may move for judgment notwithstanding the 
verdict, see C.R.C.P. 59(a)(2); may challenge the 
verdict as excessive, see Higgs v. Dist. Court, 713 P.2d 
840, 860-61 (Colo.l985); or may pursue other 
mechanisms under the law for relief. 

C.R.C.P. 59 requires affidavits in connection with a 
new trial motion made for grounds listed in C.R.C.P. 
59( d), but CRE 606(b) acts to preclude juror affidavits 
as a *324 basis for seeking post-trial relief, unless the 
CRE 606(b) exceptions apply. 

Some courts recognize clerical error as a reason to 
allow juror testimony into evidence. Because Rice 
attempts to fit within a clerical error exception, we now 
discuss this potential exception. 

C. 
Clerical Error 

The Wisconsin Supreme Court allows juror testimony 
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about clerical error, but only if all of the jurors agree 
that their verdict was incorrectly reported and if the 
party requesting con·ection "promptly" informs the 
court. See State v. Williquette, 190 Wis.2d 677, 526 
N.W.2d 144, 153 (1995). 

The Mississippi Supreme Court points out that clerical 
error occurs when the foreperson incorrectly transcribes 
the jury's verdict. Martin v. State, 732 So.2d 847, 853 
(Miss.1998) ("The error here is not 'clerical,' as would 
be the case where the jury foreperson wrote down, in 
response to an interrogatory, a number different from 
that agreed upon by the jury, or mistakenly stated that 
the defendant was 'guilty' when the jury had actually 
agreed the defendant was not guilty."). Some federal 
decisions also address clerical error. See id. at 853-54 
(discussing federal cases). 

Maryland has a strong policy against inquiring into 
jury verdicts. See Oxtobv v. McGowan, 294 Md. 83, 
447 A.2d 860,870 (1982) (stating that "[r]egardless of 
the rule in other jurisdictions, in Maryland, it is well 
settled that a juror cannot be heard to impeach his 
verdict, whether the jury conduct objected to be 
misbehavior or mistake"). 

Maine gives a plain meaning application to Rule 
606(b ), fmds no exception for clerical error in that rule, 
and allows consideration of clerical error only under its 
counterpart to our C.R.C.P. 60(a), which addresses 
clerical error. See Lapomarda. 702 A.2d at 689; 
accord McDaniel. 480 S.E.2d at 178. 

We agree with the Maine Supreme Court's approach. 
We give effect to both CRE 606(b) and C.R.C.P 60(a) 
as they are written. Clerical errors in judgments, 
orders, or other parts of the record may occur at any 
time during a proceeding. C.R.C.P. 60(a) permits their 
correction by the court sua sponte or upon motion of 
any party. 

The clerical error must be readily ascertainable, 
typically upon the face of the document. See In re 
Marriage o[Kelm. 878 P.2d 34, 36 (Colo.App.l994) 
(remanding case to trial court to correct a written order 
that referred to the husband both as Respondent and 
Petitioner because the order's reasonable meaning was 
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clear), ajj'd in part, rev'd in part on other grounds, 912 
P.2d 545 (Colo.l996). 

Clerical error in a verdict form does not include an 
alleged error that either alters the legal effect of the 
jury's verdict, see Chalmers, 59lll.Dec. 76,431 N.E.2d 
at 365, or addresses the jury's misunderstanding or 
misapplication of the court's jury instructions. CRE 
606(b) bars such an inquiry. See Santilli v. Pueblo 
184 Colo. 432,433-34,521 P.2d 170, 171 (1974). 

Clerical error corrections to a jury's verdict are 
disfavored. When the trial court has polled each juror 
and the jurors state that the verdict is theirs, a challenge 
for clerical error will rarely be successful. See 
Mueller, supra, at 959; see also United States v. 
Chereton, 309 F.2d 197, 200 (6th Cir.1962). Colorado 
has a strong presumption in favor of upholding verdicts 
that jurors have acknowledged as their own: 

Here the record is clear. The trial court read the 
verdict for petitioner in open court, and all the jurors 
assented to it. Each juror was questioned, 
reinforcing the evidence of the jury's intentions. The 
verdict for the petitioner in open court is the verdict 
of the jury. 
Tvler v. Dist. Court, 200 Colo. 254, 257, 613 P.2d 

899, 901 (1980). 

D. 
Abusive Practices 

Colorado law recognizes that jurors, upon leaving the 
courtroom, may encounter influences that cause them to 
question their verdict. The law acts to prevent 
unsettling of jury verdicts by such encounters. See 
Montanez. 966 P.2d at 1037. 

*325 To avoid abusive practices towards jurors after 
completion of their service, the First Circuit Court of 
Appeals prohibits post-verdict interviews of jurors by 
counsel, litigants, or their agents, except under the 
supervision of the district court and then only in such 
extraordinary situations as are deemed appropriate. 
See United States v. Kepreos, 759 F.2d 961, 967 (1st 
Cir.l985). That court decries unbridled post-verdict 
questioning of jurors: 

Permitting the unbridled interviewing of jurors could 
easily lead to their harassment, to the exploitation of 
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their thought processes, and to diminished confidence 
in jury verdicts, as well as to unbalanced trial results 
depending unduly on the relative resources of the 
parties. 

I d. 

The Second Circuit Court of Appeals said that 
"complicity by counsel in a planned, systematic, 
broad-scale, post-trial inquisition of the jurors by a 
private investigator or investigators is reprehensible." 
United States v. Brasco, 516 F.2d 816, 819 (2d 
Cir.1975). 

The Federal District Court for Colorado has a local 
rule prohibiting any attorney or party from contacting a 
juror without written authority signed by the trial judge. 
See D.C. Colo. LR 47.2. 

In contrast, Colorado's standard post-verdict jury 
instruction allows attorneys, parties, and investigators 
to speak with willing jurors. See Colorado CJI-Civ. § 
1:16. The trial court delivered such an instruction 
here: 

The attorneys or the parties, at the conclusion of a 
jury trial, may desire to talk with the members of the 
jury concerning the reasons for their verdict. For your 
guidance, you are advised that it is entirely proper for 
you to talk with the attorneys or the parties, and you 
are at liberty to do so. However, you are not 
required to do so. Whether you do so or not is 
entirely a matter of your own choice. Undoubtedly, 
your decision will be respected. How ever, if you 
decline to discuss the case and an attorney or a party 
or an investigator persists in discussing the case over 
your objection or becomes critical of your service as 
a juror, please report the incident to me. 

(Emphasis added.) 

Under this instruction, jurors are free to discuss any 
aspect of their service they care to, including their 
deliberations, how they viewed the evidence and 
reached their verdict, and how they view the intent and 
meaning of their verdict, but none of this can become 
evidence unless one or both of the CRE 606(b) 
exceptions apply to the case. CJI-Civ. § 1:16 
reinforces the purposes ofCRE 606(b) and protects the 
administration of justice, by requiring a juror to report 
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to the court any criticism that an attorney, investigator, 
or party makes of the juror's service. 

Attorneys, parties, and investigators must respect the 
language of CRE 606(b) and CJI -Civ. § 1: 16 and their 
purposes. Colorado's safe zone for post-verdict contact 
with jurors depends on responsible professional 
conduct. Attorneys may benefit from learning how the 
jurors viewed their case. But, they may not make 
jurors witnesses except under the provisions of 606(b ). 
This requires a proper showing that the juror testimony, 
affidavit, or statement is admissible under the rule's 
exceptions. 

The case before us demonstrates that abuse of the 
jurors and the jury system can occur if attorneys, or 
persons acting under their direction, do not respect: ( 1) 
CRE 606(b)'s broad prohibition against making jurors 
witnesses; and (2) the safe-zone purpose ofCJI-Civ. § 
1: 16 allowing post -verdict contact. 

An attempt to make the jurors witnesses without a basis 
in CRE 606(b)'s exceptions constitutes an abuse of the 
rule, the jury instruction, the jurors, and the 
administration of justice. According to the jurors' 
counter-affidavits, the investigator acting under the 
attorney's direction: (I) criticized the jurors' 
performance and their verdict; (2) referred to pre-trial 
settlement discussions; (3) said the jury's verdict was 
excessive; and ( 4) whipsawed jurors into signing the 
form *326 affidavits by saying that other jurors had 
signed the affidavit. [FN8] 

FN8. One of the affidavits specifically 
addressed the investigator's conduct: 
1. I have been contacted several times by a 
special investigator hired by the defense 
attorney in this case. 
2. That on the first occasion I had to talk to the 
special investigator, he told me specifically 
that even $1,000,000.00 was kind ofhigh. 
3. That the special investigator stated that 
before trial they were getting ready to settle 
the case for $50,000.00. 
4. It was my assumption that this $50,000.00 
settlement would be coming from [an 
insurance company] since they were 
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mentioned during jury selection. 
5. I think this statement was made to get me to 
sign an affidavit by suggesting that our verdict 
was too high. 
6. As members of the jury we cooperated with 
each other, we read the instructions very 
carefully and considered the damage 
instructions in arriving at our verdict. 
7. I felt that the special investigator was 
suggesting that we had not acted correctly in 
awarding damages in the case. It was 
suggested by him that we had awarded more 
damages than were appropriate for the case. 
I interpreted this to be a criticism of my jury 
service. 

Plaintiffs counsel responded to defense counsel's 
affidavits by obtaining plaintiff-prepared affidavits from 
the same five jurors, in which they recanted their 
defense-prepared affidavits. These jurors were 
rightfully upset about the judicial system as a result of 
post-verdict, attorney-initiated interrogation. Yet, the 
defense counsel affidavits had no basis in CRE 606(b )' 
s exceptions or C.R.C.P. 60(a)'s provision for clerical 
error. 

We now tum to the inadmissibility of the defense juror 
affidavits in this case. 

E. 
Rice's Juror Affidavits Are Inadmissible 

The affidavits in this case violate CRE 606(b) and are 
inadmissible. They testify to the jury's deliberative 
process and the intent and meaning ofthe jury's verdict, 
not either of the rule's two exceptions. 

In her Motion for Post-Trial Relief, Rice used the 
affidavits to impeach the verdict. She alleged that the 
jury had not read the court's instructions, or had 
misunderstood them, and the court could repose no 
confidence in the verdict: 

The essence ofDefendant's position on the subject of 
a new trial is the conclusion is inescapable that the 
verdict form was not read, the instruction (number 
12) was not read, the instruction number 3 regarding 
surmise and conjecture was not read, if these 
instructions were either not read or not understood, 
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and certainly not applied, how can the Court repose 
any confidence in the jury's analysis of any issue? 

None of these grounds falls within the two CRE 606 
exceptions. 

On appeal, Rice changed her tactic to argue that the 
affidavits proved clerical error: 

CRE 606(b) does not preclude juror affidavits 
testifying to a jury's post-deliberative conduct. 
Post-deliberative conduct is that conduct occurring 
after the jury has reached its verdict and concluded 
its deliberations. Since post-deliberative conduct 
necessarily occurs after the conclusion of the jury's 
deliberations, courts have held that it is not subject to 
606(b). 

Post deliberative conduct includes the occurrence of 
clerical error, the unintended rendering of a verdict 
due to a mistake in the ministerial act of recording the 
verdict. The affidavits at issue before this court 
testify to the occurrence of a clerical error following 
this jury's deliberations. 

L2J. We conclude that Rice attempted to impeach the 
jury's verdict with inadmissible evidence she was trying 
to characterize as admissible. Clearly, Rice's attorney 
dispatched the investigator for the purpose of 
contradicting the verdict. The attorney wanted to show 
that the signed verdict was not what it appeared to be. 
The object was to prove that the jury: (1) did not 

intend to award Stewart damages for physical 
impairment; (2) forgot to make a physical impairment 
award; (3) confused the third interrogatory in the 
special verdict form as asking for the total damages 
award; (4) disregarded the court's instructions and the 
special verdict *327 form's plain language; or (5) any or 
all ofthese. 

This inquiry defied the plain language of the written 
and signed verdict form, the court's instructions, and 
each juror's affirmation of the verdict through 
individual trial court polling. The third line of the 
special verdict form asked the jury if Stewart had 
incurred damages for physical impairment. The jury 
answered with the amount of $1,136,000.00. Each 
juror signed the verdict and answered during polling 
that the verdict was his or hers. 
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Nevertheless, defense counsel directed the investigator 
to contact the jurors, repeatedly invading their privacy 
at home and work, for the purpose of impeaching the 
verdict. 

The defense inquiry contravened the language and 
purposes of CRE 606(b). These purposes are to 
promote finality of verdicts, shield verdicts from 
impeachment, and protect jurors from harassment and 
coercion. Agreeing on the contents of the jury's 
damages verdict was an integral part of the jury's 
deliberative process, not a ministerial task. The 
defense affidavits attacked the jurors' performance, an 
inadmissible arena. 

The affidavits the defense obtained from the jurors are 
inadmissible under CRE 606(b). [FN9l No matter 
involving the two CRE 606(b) exceptions allowed the 
affidavits. All of the jurors had signed this verdict, 
which specified the amount of the physical impairment 
award on the special verdict form. Each juror affirmed 
the verdict in open court upon the trial court's polling. 

The defense counsel brought no clerical error 
cognizable under C.R.C.P. 60(a) to the trial court's 
attention. 

FN9. We need not address the admissibility of 
the plaintiffs counter-affidavits, because they 
would not have been tendered except in 
response to the defense affidavits. 

The verdict stands. 

III. 
Accordingly, we reverse the judgment of the court of 

appeals. Because the court of appeals affirmed the trial 
court's judgment in all other respects, we reinstate the 
trial court's judgment, and we direct the court of appeals 
to enter its mandate consistent with this opinion. 

47P.3d316 
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