
COLORADO SUPREME COURT 
EVIDENCE COMMITTEE 

Agenda 
Wednesday, February 14,2007, at 2:30pm 
Supreme Court Conference Room, 5th Floor 

1. Approval of minutes of last meeting, May 19, 2005. Attached as pages 1-4. 

2. Approval of minutes of meeting on November 9, 2001. Attached as pages 5-7. 

3. Chairman's report. 

a. Membership list, attached as pages 8-9. 

4. CRE 404(a): Should we recommend adoption of the 12/1/06 amendments to 
FRE 404(a)(l) and (2) limiting the rule to criminal cases? 

a. Excerpt of Federal Advisory Committee Report on Rule 404(a), with 
proposed version ofFRE 404(a) showing amendments, attached as pages 10-16. 

b. FRE 404, prior and amended versions, with Committee comments, 
attached as pages 17-20. 

c. CRE 404, attached as page 21. 

d. See, Lombardi v. Graham,794 P. 2d 610, n. 5 (Colo. 1990)(noting that 
court of appeals held CRE 404(a), "which by its terms is limited to criminal cases" 
(except for (a )(3) ), was applicable to civil actions, but the issue was not raised in 
this court which expresses "no opinion as to the correctness" of that conclusion). 

e. Knowles v. Board ofEducation, 857 P.2d 553, 555-556 (Colo.App. 1993) 
(addressing CRE 404( a)( 1) and holding, based on the court of appeals decision in 
Lombardi and a case on CRE 404(b ), "that CRE 404 applies in administrative 
proceedings as well as criminal and civil cases"), attached as pages 22-27. 



5. CRE 404(b): Should we recommend adoption of the 1991 amendment to FRE 
404(b) requiring notice before use of such evidence in a criminal case? 

a. 12118/06 e-mail from Liz Griffin on the issue, attached as pages 28-30. 

b. FRE 404(b) and 1991 Committee comment, attached as pages 17-20. 

c. CRE 404(b ), attached as page 21. 

d. The language added to the end ofFRE 404(b) was" ... provided that upon 
request by the accused, the prosecution in a criminal case shall provide reasonable 
notice in advance of trial, or during trial if the court excuses pretrial notice on good 
cause shown, of the general nature of any such evidence it intends to introduce at 
trial." 

e. People v. Warren, 55 P.3d 809, 812-813 (Colo. App. 2002)(no obligation 
under CRE 404(b) for prosecution to give pretrial notice of intent to use evidence), 
attached as pages 31-41. 

6. CRE 408: Should we recommend adoption of the 12/1106 amendments to FRE 
408 limiting the admissibility of some statements and offers made in compromise 
negotiations? 

a. Excerpt of Federal Advisory Committee Report on Rule 408, with 
proposed version of FRE 408 showing amendments, attached as pages 42-52. 

b. FRE 408, prior and amended versions, with Committee comments, 
attached as pages 53-56. 

c. CRE 408, attached as page 57. 

d. See, Scott Company of California v. MK-Ferguson Co., 832 P.2d 1000, 
1006 (Colo.App. 1991)(it is question of fact for trial court whether statement was 
made in settlement negotiations and, if not, it is not barred by CRE 408). 



7. CRE 606(b): Should we recommend adoption of the 12/1/06 amendments to 
FRE 606 (b) so that jurors may testify as to mistakes on the verdict form? 

a. Excerpt of the Federal Advisory Committee Report on Rule 606(b ), with 
proposed version ofFRE 606(b) showing amendments, attached as pages 58-62. 

b. FRE 606, prior and amended versions, with Committee comments, 
attached as pages 63-66. 

c. CRE 606, attached as page 67. 

d. Stewart v. Rice, 47 P.3d 316 (Colo. 2002)Guror affidavits not admissible 
to correct alleged error in recording verdict; Rule 606(b) has no exception for 
clerical error), attached as pages 68-80. 

e. May such mistakes be corrected under C.R.C.P. 60(a) (clerical errors in 
judgments, orders and other parts of the record may be corrected by the court at any 
time on its initiative or on motion of a party) and C.R.C.P. 43(e)(when a motion is 
based on facts not appearing of record, the court may hear the matter on affidavits 
or receive testimony)? Whether Rule 60(a) applies is also addressed in Stewart, 47 
P.3d at 324 (stating that clerical corrections to jury verdicts under Rule 60(a) are 
disfavored and can be used in only limited circumstances). 

8. CRE 609: There is no Colorado Rule 609 because a statute addresses the issue, 
but should we recommend the adoption of FRE 609 on impeachment by evidence 
of conviction of crime, including its 1211/06 amendments? 

a. FRE 609, prior and amended versions, with Committee comments, 
attached as pages 81-87. 

b. CRE 609, with committee comment and statute, attached as page 88. 



COLORADO SUPREME COURT 
COMMITTEE ON RULES OF EVIDENCE 

MINUTES OF MEETING 
May 19,2005 

David R. DeMuro called the meeting to order at 2:35 p.m. in the Supreme Court Conference 
Room. 

The following members were present: 

Catherine P. Adkisson 
Judge Rebecca Bromley 
Philip A. Chemer 
Justice Nathan B. Coats 
David R. DeMuro, Chair 

The following members were excused: 

Judge Harlan Bockman 
Judge Janice Davidson 

CHAIRMAN'S REPORT: 

Judge Martin Egelhoff 
Elizabeth F. Griffin 
Professor Sheila Hyatt 
Professor Christopher B. Mueller 
Judge Robert M. Russel 

Carol M. Haller 
Henry R Reeve 

Mr. DeMuro asked the members to review the revised Committee Membership Roster on pages 
1 through 3 of the Agenda Packet and let him know if there are any changes or corrections that 
need to be made. 

Justice Coats reported that he will be sending out appointment letters to the members to let them 
know when their term of office needs to be renewed. Mr. DeMuro and Justice Coats reported 
that the Committee's proposal to follow the Federal change in Rule 702 was not adopted by the 
Supreme Court. However, Justice Coates and the Court wanted to express their gratitude to the 
committee members for all their hard work on this proposed Rule change. 

PEOPLE V. SCHRECK: 

Mr. DeMuro provided the members with information about People vs. Shreck. Professor 
Mueller reported that many courts do not want to hold hearings and there are no formal 
requirements for the hearings. Many District Courts require individuals to propose findings for 
the issues. 

Judge Egelhoff reported that this issue seems to be calming down in Denver District Courts and 
he hasn't received many requests for hearings. Mr. Chemer reported that although one of his 
witnesses was threatened with Shreck for, eventually they agreed that there was no Shreck issue. 
Judge Bromley reported that she hasn't seen many Shreck issues, but there have been some 
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motions involving head injury cases. More recently, there have been cases in the medical area 
and issues have been raised as to whether doctors can testify about life expectancies. Judge 
Bromley also reported that although one of her cases dealt with genetic issues, it's not clear 
whether this issue will be raised again. Ms. Hyatt reported that some judges have requested the 
submission of Shreck motions. Judge Russel reported that there not been any cases involving 
Shreck at the Court of Appeals. Professor Mueller reported that he has seen quite a few cases 
that deal with the Shreck issue. Judge Bromley reported that she knew of a judge who had held a 
joint federal and state hearing on a Daubert issue. Ms. Griffin reported that she feels there are 
criteria that the opponents need to satisfy which may require a hearing. Professor Hyatt 
indicated that many of the issues can be decided without involving the extra work of Shreck 
motions. 

A question was raised regarding what happens if each side files a request. The members 
responded that in these cases a hearing should be held. A question was raised regarding whether 
any of the members had dealt with cases that had Shreck motions that used experts in similar 
fields. The response was that both experts could be accepted in these cases. 

AMENDMENT TO FRE 608(b): 

Mr. DeMuro distributed an additional copy of Rule 608 as page 11A, that included additional 
changes that the Federal Courts have made since December 1, 2003, and were supposed to be 
included in the final changes. Professor Mueller reported that the change on the last line of Page 
11A, involves self incrimination and the scope of the information. This change is designed to 
help clarify the Rule. Section (b) addresses some of the confusion for the Federal Courts, but not 
the state courts, who seem to understand the meaning. Ms. Griffin reported that she agrees with 
this assessment and there may still be confusion on whether intrinsic evidence is really 
admissible. 

Mr. DeMuro asked whether any of the members had reservations about recommending the 
changes or whether they would rather see it recommended in terms of credibility. Ms. Griffin 
suggested that she felt it would be acceptable to adopt the Federal standards. Mr. DeMuro 
suggested that if the changes at the beginning of Rule 608(b) are recommended, then the 
Committee should also make changes to credibility for truthfulness and take out the male 
pronouns and substitute the word "witness". 

A motion was made to make the following changes to Rule 608(b ): 

(b) Specific Instances of Conduct. Specific instances of the conduct of a witness, for 
the purpose of attacking or supporting the witness' character for truthfulness, other than 
conviction of crime as provided in 13-90-101, may not be proved by extrinsic evidence. 
They may, however, in the discretion of the court, if probative of truthfulness or 
untruthfulness, be inquired into on cross-examination of the witness (1) concerning the 
witness' character for truthfulness or untruthfulness, or (2) concerning the character for 
truthfulness or untruthfulness of another witness as to which character the witness being 
cross-examined has testified. 
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The giving of testimony, whether by an accused or by any other witness, does not 
operate as a waiver of the accused's or the witness' privilege against self-incrimination 
when examined with respect to matters that relate only to character for truthfulness. 

The motion was seconded and passed 8/0. 

CHANGES TO FRE 404(a), 408 and 606(b): 

Mr. DeMuro reported that the proposed changes to Rules 404(a), 408 and 606(b) are through the 
Federal committees and are currently waiting for United States Supreme Court action before 
being sent to Congress. Mr. DeMuro suggested that it might be a good idea for the this Rules 
Committee to start discussing these changes before the Federal changes are adopted. 

The Federal changes are included on page 27 of the Agenda Packet. Professor Mueller has 
submitted a memo on page 51 of the Agenda Packet that summarizes the effects of the Federal 
changes. Professor Mueller provided the members with background information regarding a 
Colorado case that dealt with these issues. Professor Hyatt reported that there is currently a case 
involving discipline of a teacher, which allowed the teacher to enter evidence regarding his good 
character. The courts have allowed evidence of good character to be entered in civil cases. Mr. 
DeMuro reported that the Federal cases reflect a belief that only criminal cases are involved in 
these issues. Professor Hyatt reported that there have been several civil cases that involved 
police statements about evidence of good character. Professor Mueller indicated that the Federal 
Courts seems to be slamming the door on this issue and there are some other issues involved. 
Professor Mueller reported that the State of Oregon has a rule that allows evidence of character 
to be entered in civil cases. 

Judge Bromley asked whether the number of cases involving these issues seems to be increasing 
and whether there is a list of Colorado cases that address this issue. Professor Hyatt provided the 
members with the statute that would be affected. 

Professor Mueller suggested the language of the Rule clearly excludes civil cases and the current 
wording of the rule doesn't sound as though it applies to criminal cases either. The Federal 
Rules Committee is proposing that the statements can be made in criminal cases. 

The members discussed the possible reasons that the Federal Committee has proposed these 
changes and the effect mediation and dispute resolution has had on this issue, especially to the 
extent that we may have to expand admissibility. Professor Mueller also reported that Rule 408 
may block the use of a settlement statement as to impeachment. The proposed Federal changes 
to block an impeaching effort may be a good proposal. Some of the members discussed the 
drawbacks to allowing blanket exclusion. Professor Mueller suggested that the existing language 
in the Rule is very narrow. Judge Bromley reported that she has seen a number of post trial 
questions of jurors and there seem to be quite a few attorneys looking for extraneous evidence 
about the jurors, so that there is sufficient evidence to appeal the cases. Judge Egelhoff reported 
that this does not appear to be occurring in civil cases. Some attorneys are also sending out 
investigators to talk to the jurors. Professor Hyatt suggested that judges are supposed to 
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determine whether jurors are competent and the Committee might want to consider adding 
language that clarifies whether a clerical error or something else is involved. Several members 
suggested that the interpretation has to be very narrow or it will end up being more confusing. 
The members discussed whether the jury instructions need to be improved. 

Mr. DeMuro suggested that the members review this section of the agenda packet materials and 
plan on continuing the discussion at a future meeting. Professor Mueller agreed to provide the 
members with another draft of Rule 408 for a future meeting. 

The committee adjourned at 4:07p.m. There are no other meeting dates set. 

Respectfully submitted by Troy C. Singleton 
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COLORADO SUPREME COURT 
COMMITTEE ON RULES OF EVIDENCE 

MINUTES OF MEETING 
November 9, 2001 

David R. DeMuro called the meeting to order at 1:30 p.m. in the Supreme Court Conference Room. 

The following members were present: 

David R. DeMuro, Chair 
Judge Harlan R. Bockman 
Judge Rebecca S. Bromley 
Philip A. Chemer 
Judge Janice B. Davidson 
Elizabeth F. Griffin 

The following members were excused: 

Christopher A. Miranda 
Professor Christopher B. Mueller 
David K. Rees 
Henry R. Reeve 
Robert M. Russel 

The Honorable Nathan B. Coats 
Professor Sheila Hyatt 

Judge Martin F. Egelhoff 

Approval of Minutes: 

The minutes from the September 14, 200 l meeting were approved without objection. 

CRE702 

Mr. DeMuro sent a copy of the Report of the Evidence Committee to Justice Coats. Justice Coats 
informed Mr. DeMuro that he wanted the committee to openly discuss the report without being in 
attendance. 

Professor Mueller discussed his report, which was mailed to the members prior to the meeting. Professor 
Mueller provided a description of the available options (pg. 15 of the packet). Option l recommends the 
same language that the federal system adopted. Option 2 informs people that Rule 702 embodies a 
validity standard for scientific evidence. Option 3 recommends no change at all. Professor Mueller 
recommends Option 1 because it allows us to maintain the People v. Schreck standard, which is 
consistent with Colorado law. 

There was a lengthy committee discussion regarding the options. Judge Davidson suggested adding a 
short committee comment that would reference Schreck. Mr. Rees stated that might give the impression 
that we are adopting the federal standard and disagrees that Schreck and Daubert imply the same things. 
Mr. Rees stated that he is in favor of adopting the federal rule with the federal comment because there 
isn't any reason that the Colorado rule needs to be different from the federal rule. Judge Bockman stated 
that we should not make our own rule, but a comment should be added referring to Schreck, which will 
allow us to identify the importance of Schreck. Judge Davidson expressed concern about changing the 
rule and altering the decision that the Supreme Court adopted. Ms. Griffin indicated that she agrees with 
Judge Bockman's statement. 



Professor Mueller stated that Schreck and Daubert conceptualize the problem in different ways and that 
both indicate that scientific evidence has to satisfy the standards, although the standards are not the same. 
He feels that it's important that the committee inform the Supreme Court of the best course of action, 
which is Option 1. 

Mr. Rees suggested introducing a motion to deal separately with the rule and the comment and that we 
modify the federal rule afterwards. Professor Mueller stated the only reason for changing the rule would 
be the addition of the case holdings in the rule. Judge Davidson indicated that lawyers practicing in this 
area are perfectly capable of recognizing and learning that they need to go back to Schreck and that we 
should leave it alone and keep the rule in its' current form. 

Mr. DeMuro stated that he has questions about why the Supreme Court has not gone to the federal rule, 
with Judge Davidson in agreement. Mr. Russel indicated that they might not have known there was a 
difference. Mr. Rees stated that the committee needs to come up with a recommendation and should not 
attempt to second-guess the Supreme Court. Professor Mueller stated that he doesn't think the first clause 
is responsive to Daubert and that it is still addressing a lack in the rule and the second clause is Daubert 
and Schreck. 

Mr. DeMuro asked the committee members whether they were interested in Option 2, because he hasn't 
heard many comments about this option. Judge Bockman stated that there's already too much change in 
Colorado law and trying to codify Colorado law based on one case is a mistake. Mr. Russel suggested 
that we could add more to the comment and Professor Mueller stated that he would be willing to work on 
the comment. Mr. Reeve suggested that adding a committee comment with the phrase 'Colorado 
requires' would be very helpful. Mr. DeMuro stated that would move us more towards a federal 702 
without a comment. 

A question was called by Mr. DeMuro asking how many members were in favor of adopting the Federal 
rule 702 as it is, with 7 in favor. A question was called by Mr. DeMuro asking how many members 
would like to keep the current Colorado 702 rule but add a comment, with 7 in favor. A question was 
called asking how many members would like to keep the current Rule 702 with no changes, with 4 in 
favor. 

The discussion continued with Mr. DeMuro indicating that he is currently leaning towards making no 
change and adding a comment with a note to Schreck. Professor Mueller stated that Schreck adopted 
Daubert wholesale, but it appears that Colorado has bought into Daubert. Ms. Griffin stated that she 
wonders if the Supreme Court intent was to keep their options open and see if something develops in the 
future. Mr. Miranda indicated that he feels that we should keep everything as is and see what happens in 
the future. Judge Davidson compared the federal law and the state law. 

Judge Bromley stated that maybe the issue should be shelved for a year. Mr. Reeve indicated that he 
would be concerned about our message and the role of the court, if the issue is shelved for a year. 
Professor Mueller stated that an advisory committee usually gives a recommendation, but in this case the 
Bar Association was uncomfortable with the way the Rule works and the way the Supreme Court handled 
it without regard to the language of 702. 

The committee discussed whether the Rule was flawed and whether that should have an effect on the 
committee's decision. The members also discussed adopting this language as it agrees with Colorado law 
versus the federal language. Judge Bockman stated that apparently both federal courts and Colorado 
courts set up their own rules and that Rule 702 is not very helpful to anyone at this point and the 
committee needs to try to articulate what the law should be. 
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A motion was made that the committee recommends that adoption of Rule 702 with a comment. The 
motion passed with 7 members in favor and 4 opposed. 

A motion was made to adopt Rule 702 with the comment that appears on the first half of page 20 with the 
caveat that it needs rewriting and that there have to be findings on the record. The motion passed with 7 
members in favor and 4 opposed. 

The committee discussed the changes to the comment and whether Schreck distances itself from Daubert. 
The committee also discussed whether Rule 702 and 403 should be linked in the comment to follow 
Schreck. Professor Mueller suggested that he work with Mr. DeMuro on perfecting the comment and 
then circulating it to everyone on the committee. Mr. DeMuro asked for comments. Judge Bromley 
suggested citing the case and taking out the parenthetical summarizing. The committee members voted to 
leave the parenthetical comments in, with 7 members in favor and 6 opposed. 

Rule 701 and 703 

Mr. DeMuro asked the committee whether Rule 701 and Rule 703 should be changed. A motion was 
made to recommend to the court that it adopt the federal changes to Rule 701 and Rule 703. The motion 
was seconded. 

The committee discussed whether Rule 702 would create more problems with the types of witnesses. 
Judge Bockman stated that he isn't sure that Section C is necessary. Mr. Reeve stated that under Rule 
702 an expert has to comply with Rule 16 and this issue only comes up during a case management order 
and it does change the way a case is litigated. Mr. DeMuro suggested that the change isn't designed to 
solve the problem, but to clarify that there needs to be a boundary and it reinforces the distinction. 

After some further discussion Mr. Russell suggested the committee wait and give more time to think 
about changes to these rules. 

Nine members voted in favor of adopting the Federal changes to Rule 701 and 703, with two members 
opposed. 

Mr. DeMuro asked whether anyone wanted to file a minority report. He suggested that if anyone does 
want to draft a minority report, it should be submitted to him before the final report is submitted to the 
court. Mr. Reeve stated that he will probably draft an alternative report and he asked whether anyone 
wants to draft a minority report on 702. Mr. DeMuro stated that he will include the contrary view in his 
report and he will send a copy to all committee members. 

The committee adjourned at 4:00pm. There are no other meeting dates set. 

Respectfully submitted by Troy C. Singleton 
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COLORADO SUPREME COURT 
Members of Advisory Committee on Rules of Evidence 

As of May 15, 2005 

Honorable Nathan B. Coats 
Colorado Supreme Court 
2 East 14th Avenue 
Denver, CO 80203 
Direct Phone: 303-837-3755 
Linda: 303-837-3756 
Fax: 303-864-4536 
Email: nathan.coats@judicial.state.co.us 

Honorable Janice Davidson 
Colorado Court of Appeals 
2 East 14th Avenue 
Denver, CO 80203 
303-837-3797 
Fax: 303-837-3702 
Email: janice.davidson@judicial.state.co.us 

Honorable Robert M. Russel 
Colorado Court of Appeals 
2 East 14th Avenue 
Denver, CO 80203 
303-837-3725 
Fax: 303-837-3702 
Email: robert.russel@judicial.state.co.us 

Honorable Rebecca Bromley 
El Paso County District Court 
20 East Vermijo Avenue 
Colorado Springs, CO 80903 
719-448-7 543 
Email: rebecca.bromley@judicial.state.co.us 

Honorable Harlan Bockman 
Adams County District Court 
1100 Judicial Center Drive 
Brighton, CO 80601 
303-654-3250 
Fax: 303-654-3216 
Email: harlan.bockman@judicial.state.co.us. 
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Honorable Martin Egelhoff 
Denver District Court 
1437 Bannock Street 
Denver, Colorado 80202 
720-865-8308 
Fax: 
Email: martin.egelhoff@judicial.state.co.us 

Catherine P. Adkisson, Esq. 
First Assistant Attorney General, 
Criminal Appeals 
Attorney General's Office 
1525 Sherman Street-5th Floor 
Denver, CO 80203 
303-866-5584 
Fax: 303-866-3955 
Email: catherine.adkisson@state.co.us 

Henry R. Reeve, Esq. 
Denver District Attorney's Office 
201 West Colfax Avenue, Dept. 801 
Denver, CO 80202 
Direct: 720-913-9039 
Fax: 720-913-9045 
Email: hrr@denverda.org 

Carol M. Haller, Esq., Legal Counsel 
Office of the State Court Administrator 
1301 Pennsylvania Street, Suite 300 
Denver, CO 80203 
303-866-1111 ext. 4583 
Fax: 303-867-3614 
Email: Carol.haller@judicial.state.co.us 

Philip A. Cherner, Esq. 
789 Sherman Street, Suite 660 
Denver, CO 80203 
303-860-7686 
Fax: 303-830-1392 
Email: phil@philcherner.com 



.. , 

Elizabeth F. Griffin, Esq. 
Deputy Public Defender 
Appellate Division 
110 16th Street, Suite 800 
Denver, CO 80202 
303-620-4888 ext. 834 
Fax: 303-620-4931 
Email: liz.griffin@judicial.state.co.us 

Professor Sheila Hyatt 
University of Denver College of Law 
2255 East Evans Avenue 
Denver, CO 80208 
303-871-6293 
Fax: 303-871-6711 
Email: shyatt@law.du.edu 

Professor Christopher B. Mueller 
University of Colorado School of Law 
Campus Box 41 
Boulder, CO 80309 
303-492-6973 
Fax: 303-492-1200 
Email: muellerc@spot.colorado.edu 

David R. DeMuro, Esq. 
Vaughan & DeMuro 
1660 Lincoln Street, Suite 2800 
Denver, CO 80264 
303-837-9200 
Fax: 303-837-9400 
Email: ddemuro@vaughandemuro.com 

April Bernard 
State Court Administrator's Office 
1301 Pennsylvania Street, Suite 300 
303-83 7-3676 
Denver, CO 80203 
Email: april.bernard@judicial.state.co.us 
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DAVID F. LEVI 
CHAIR 

PETER G. McCABE 
SECRETARY 

COMMITIEE ON RULES OF PRACTICE AND PROCEDURE 
OF THE 

JUDICIAL CONFERENCE OF THE UNITED STATES 

WASHINGTON, D.C. 20544 

CHAIRS OF ADVISORY COMMITTEES 

SAMUEL A. AUTO, JR. 
APPELLA"TE RULES 

THOMAS S. ZILL Y 
BANKRUPTCY RULES 

LEE H. ROSENTHAL 
CIVIL RULES 

Honorable David F. Levi, Chair 
Standing Committee on Rules of Practice 
and Procedure 

SUSAN C. BUCKLEW 
CRIMINAL RULES 

TO: 

FROM: 

DATE: 

RE: 

Honorable Jerry E. Smith, Chair 
Advisory Committee on Evidence Rules 

May 16,2005 

Report of the Advisory Committee on Evidence Rules 

I. Introduction 

JERRY E. SMITH 
EVIDENCE RULES 

The Advisory Committee on Evidence Rules (the "Committee") met on April 
28, 2005, in Phoenix, Arizona. At the meeting the Committee approved proposed 
amendments to Evidence Rules 404( a), 606(b) and 609; subsequently the Committee 
conducted an electronic vote and approved an amendment to Evidence Rule 408. 
The Evidence Rules Committee recommends that the Standing Committee approve 
each of the proposed amendments and forward them to the Judicial Conference. Part 
II of this Report summarizes the Committee's approval of the four proposed 
amendments. An attachment to this Report includes the text, Committee Note, 
statement of changes made after public comment, and summary of public comment 
for each of the proposed amendments to the Evidence Rules. 

* * * * * 
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II. Action Items 

1. Recommendation To Forward the Proposed 
Amendment to Evidence Rule 404( a) to the Judicial Conference 

The Evidence Rules Committee has voted unanimously to propose an 
amendment to Rule Rule 404(a). This amendment is made necessary because of a 
long-standing conflict in the circuits over whether character evidence can be offered 
to prove conduct in civil cases. This circuit split has caused disruption and 
disuniform results in the federal courts. The question of the admissibility of character 
evidence to prove conduct arises frequently in cases brought under 42 U .S.C § 1983, 
so an amendment to the Rule will have a helpful impact on a fairly large number of 

cases. 

After careful consideration over a number of years, the Evidence Rules 
Committee has concluded that character evidence should not be admitted to prove 
conduct in a civil case. The circumstantial use of character evidence is fraught with 
peril in any case, because it could lead to a trial of personality and could cause the 
jury to decide the case on improper grounds. The risks of character evidence 
historically have been considered worth the costs where a criminal defendant seeks 
to show his good character or the pertinent bad character of the victim. This so
called "rule of mercy" is thought necessary to provide a counterweight to the 
resources of the government, and is a recognition of the possibility that the accused, 
whose liberty is at stake, may have little to defend with other than his good name. 
But none of these considerations is operative in civil litigation. In civil cases, the 
substantial problems raised by character evidence were considered by the Committee 
to outweigh the dubious benefit that character evidence might provide. Moreover, 
an amendment prohibiting the circumstantial use of character evidence in civil cases 
is in accord with the original intent of Rule 404, which was to permit character 
evidence circumstantially only when offered in the first instance by the "accused." 
The reference is clearly to a criminal defendant, indicating an original intent to 
prohibit the circumstantial use of character evidence in civil cases. 

Only a few public comments were received on the proposed amendment. 
Most were positive, and the ones that were critical mistook the proposal as one that 
would affect character evidence when offered to prove a character trait that is 
actually in dispute in the case (e.g., in a case brought for defamation of character). 
Rule 404(a) by its terms does not apply when character is "in issue", and the 
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proposed amendment does not change that fact. Another comment argued that the 
amendment might create the inference was no longer applicable to civil cases. While 
Committee members did not believe such an inference could fairly be derived from 
the amendment, the Committee resolved to add a sentence to the Committee Note to 
express the point that nothing in the amendment was intend to affect the admissibility 
of evidence under Rule 404(b ). The Committee unanimously determined that no 
changes to the text of the proposed amendment were warranted by the public 

comment. 

Recommendation- The Evidence Rules Committee recommends that the 
proposed amendment to Evidence Rule 404(a) be approved and forwarded 
to the Judicial Conference. 
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF EVIDENCE" 

Rule 404. Character Evidence Not Admissible to Prove 
Conduct; Exceptions; Other Crimes 

(a) Character evidence generally.-Evidence of a 

2 person's character or a trait of character is not admissible for 

3 the purpose of proving action in conformity therewith on a 

4 particular occasion, except: 

5 (1) Character of accused.- Evidence In a criminal 

6 case, evidence of a pertinent trait of character offered by an 

7 accused, or by the prosecution to rebut the same, or if 

8 evidence of a trait of character of the alleged victim of the 

9 crime is offered by an accused and admitted under Rule 

10 404(a)(2), evidence of the same trait of character of the 

11 accused offered by the prosecution; 

12 (2) Character of alleged victim.- Evidence In a 

13 criminal case, and subject to the limitations imposed by Rule 

14 412, evidence of a pertinent trait of character of the alleged 

'New matter is underlined and matter to be omitted is lined through. 
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15 victim of the crime offered by an accused, or by the 

16 prosecution to rebut the same, or evidence of a character trait 

17 of peacefulness of the alleged victim offered by the 

18 prosecution in a homicide case to rebut evidence that the 

19 alleged victim was the first aggressor; 

20 (3) Character of witness.-Evidence of the 

21 character of a witness, as provided in Rules 607, 608, and 

22 609. 

23 * * * * * 

Committee Note 

The Rule has been amended to clarify that in a civil case evidence 
of a person's character is never admissible to prove that the person 
acted in conformity with the character trait. The amendment resolves 
the dispute in the case law over whether the exceptions in 
subdivisions ( a)(l) and (2) permitthe circumstantial use of character 
evidence in civil cases. Compare Carson v. Polley, 689 F .2d 562, 
576 (5111 Cir. 1982) ("when a central issue in a case is close to one of 
a criminal nature, the exceptions to the Rule 404(a) ban on character 
evidence may be invoked"), with SEC v. Towers Financial Corp., 
966 F .Supp. 203 (S.D.N.Y. 1997) (relying on the terms "accused" 
and "prosecution" in Rule 404(a) to conclude that the exceptions in 
subdivisions (a)(l) and (2) are inapplicable in civil cases). The 
amendment is consistent with the original intent of the Rule, which 
was to prohibit the circumstantial use of character evidence in civil 

~~ 
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cases, even where closely related to criminal charges. See Ginter v. 
Northwestern Mut. Life Ins. Co., 576 F.Supp. 627, 629-30 (D. 
Ky.1984) ("It seems beyond peradventure of doubt that the drafters 
of F.R.Evi. 404(a) explicitly intended that all character evidence, 
except where 'character is at issue' was to be excluded" in civil 
cases). 

The circumstantial use of character evidence is generally 
discouraged because it carries serious risks of prejudice, confusion 
and delay. See Michelson v. United States, 335 U.S. 469, 4 76 (1948) 
("The overriding policy of excluding such evidence, despite its 
admitted probative value, is the practical experience that its 
disallowance tends to prevent confusion of issues, unfair surprise and 
undue prejudice."). In criminal cases, the so-called "mercy rule" 
permits a criminal defendant to introduce evidence of pertinent 
character traits of the defendant and the victim. But that is because 
the accused, whose liberty is at stake, may need "a counterweight 
against the strong investigative and prosecutorial resources of the 
government." C. Mueller & L. Kirkpatrick, Evidence: Practice 
Under the Rules, pp. 264-5 (2d ed. 1999). See also Richard Uviller, 
Evidence of Character to Prove Conduct: Illusion, Illogic, and 
Injustice in the Courtroom, 130 U.Pa.L.Rev. 845, 855 (1982) (the 
rule prohibiting circumstantial use of character evidence "was relaxed 
to allow the criminal defendant with so much at stake and so little 
available in the way of conventional proof to have special 
dispensation to tell the factfinder just what sort of person he really 
is"). Those concerns do not apply to parties in civil cases. 

The amendment also clarifies that evidence otherwise admissible 
under Rule 404( a )(2) may nonetheless be excluded in a criminal case 
involving sexual misconduct. In such a case, the admissibility of 
evidence of the victim's sexual behavior and predisposition IS 

governed by the more stringent provisions of Rule 412. 

/l 
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Nothing in the amendment is intended to affect the scope ofRule 
404(b ). While Rule 404(b) refers to the "accused," the "prosecution," 
and a "criminal case," it does so only in the context of a notice 
requirement. The admissibility standards of Rule 404(b) remain fully 
applicable to both civil and criminal cases. 

CHANGES MADE AFTER PUBLICATION AND COMMENTS 

No changes were made to the text of the proposed amendment as 
released for public comment. A paragraph was added to the 
Committee Note to state that the amendment does not affect the use 
of Rule 404(b) in civil cases. 

* * * * * 
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RULES OF EVIDENCE 

Rule 404. Character Evidence Not Admissible 
To Prove Conduct; Exceptions· 
Other Crimes ' 

(a) Character Evidence Generally.-Evidence of a 
person's character or a trait of character is not admis
sible for the purpose of proving action in conformity 
therewith on a particular occasion, except: 

(1) Character of Accused.-Evidence of a perti
nent trait of character offered by an accused, or by 
the prosecution to rebut the same, or if evidence of 
a trait of character of the alleged victim of the 
crime is offered by an accused and admitted under 
Rule 404(a)(2J, evidence of the same trait of charac
ter of the accused offered by the prosecution; 

(2) Character of Alleged Victim.-Evidence of 
a pertinent trait of character of the alleged victim of 
the crime offered by an accused, or by the prosecu
tion to rebut the same, or evidence of a character 
trait of peacefulness of the alleged victim offered by 
the prosecution in a homicide case to rebut evidence 
that the alleged victim was the first aggressor; 

(3) Character of Witness.-Evidence of the 
character of a witness, as provided in rules 607, 608, 
and 609. 

(b) Other Crimes, Wrongs, or Acts.-Evidence of 
other crimes, ·wrongs, or acts is not admissible to 
prove the character of a person in order to show 
action in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident, provided 
that upon request by the accused, the prosecution in a 
criminal case shall provide reasonable notice in ad
vance of trial, or during trial if the court excuses 
pretrial notice on good cause shown, of the general 
nature of any such evidence it intends to introduce at 
trial. 
IPub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat.l932; Mar. 2, 1987, 
eff. Oct. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 17, 
2000, eff. Dec. 1, 2000.) 

Proposed Amendment of Subdivision (a) 

Effective DeccmbeT 1, 2006, absent contmry Con
gressional action, subdivision (a) of this 1·u1e is 
amended to 1"ead as follows: 

(a) Character evidenee generally.-Evidencc of a 
person's character OT a tmit of cha-racter is not ad
?nissiblc for the purpose of JJ1"01Jing action in C01({orrn
ity therewith on a pa.rticu./.a1· occasion, c.Teept: 

(1) Character of accused.-In a cTiTninal 
case, evidence c!f' a pe1-ti.nent trait of chamcter 
offered by an accused, m· by the prosecution to 
rebut the same, or ~f eDi.dence of a tmit of cha.TW
te?' of the alleged Dicti.111. of the cri.11w is o.ffcTed by 
an accused a.nd admitted under Rule 404(a)(2), 

Jterials, see Title 28 U.S.C.A. 
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evidence of the same trait of character of the 
acc~~sed offered by the prose~~tion; 

(2) Character of alleged victim.-In a crimi
nal case, and subject to the limitations imposed 
by Rule 412, evidence of a pertinent trait of 
character of the alleged victim of the crime of
fered by an accused, or by the prosecution to 
reb~~t the same, or evidence of a character trait of 
peacefulness of the alleged victim offered by the 
prosecution in a homicide case to rebut evidence 
that the alleged victim was the first aggressor; 

(3) Character of witness.-Evidence of the 
character of a witness, as provided in Rules 607, 
608, and 609. 

ADVISORY COMMITTEE NOTES 

1972 Proposed Rules 

Note to Subdivision (a). This subdivision deals with the 
basic question whether character evidence should be admit
ted. Once the admissibility of character evidence in some 
form is established under this rule, reference must then be 
made to Rule 405, which follows, in order to determine the 
appropriate method of proof. If the character is that of a 
witness, see Rules 608 and 610 for methods of proof. 

Character questions arise in two fundamentally different 
ways. (1) Character may itself be an element of a crime, 
claim, or defense. A situation of this kind is commonly 
referred to as "character in issue." Illustrations are: the 
chastity of the victim under a statute specifying her chastity 
as an element of the crime of seduction, or the competency of 
the driver in an action for negligently entrusting a motor 
vehicle to an incompetent driver. No problem of the general 
relevancy of character evidence is involved, and the present 
rule therefore has no provision on the subject. The only 
question relates to allowable methods of proof, as to which 
see Rule 405, immediately following. (2) Character evidence 
is susceptible of being used for the purpose of suggesting an 
inference that the person acted on the occasion in question 
consistently with his character. This use of character is 
often described as "circumstantial." Illustrations are: evi
dence of a violent disposition to prove that the person was 
the aggressor in an affray, or evidence of honesty in disproof 
of a charge of theft. This circumstantial use of character 
evidence raises questions of relevancy as well as questions of 
allowable methods of proof. 

In most jurisdictions today, the circumstantial use of char
acter is rejected but with important exceptions: (1) an 
accused may introduce pertinent evidence of good character 
(often misleadingly described as "putting his character in 
issue"), in which event the prosecution may rebut with 
evidence of bad character; (2) an ·accused may introduce 
pertinent evidence of the character of the victim, as in 
support of a claim of self-defense to a charge of homicide or 
consent in a case of rape, and the prosecution may introduce 
similar evidence in rebuttal of the character evidence, or, in a 
homicide case, to rebut a claim that deceased was the first 
aggressor, however proved; and (3) the character of a wit
ness may be gone into as bearing on his credibility. McCor
mick §§ 155-161. This pattern is incorporated in the rule. 
While its basis lies more in history and experience than in 

logic an underlying justification can fairly be found in terms 
of the relative presence and absence of prejudice in the 
various situations. Falknor, Extrinsic Policies Affecting Ad
missibility, 10 Rutgers L.Rev. 574, 584 (1956); McCormick 
§ 157. In any event, the criminal rule is so deeply imbedded 
in our jurisprudence as to assume almost constitutional pro
portions and to override doubts of the basic relevancy of the 
evidence. 

The limitation to pertinent traits of character, rather than 
character generally, in paragraphs (1) and (2) is in accor
dance with the prevailing view. McCormick § 158, p. 334. 
A similar provision in Rule 608, to which reference is made in 
paragraph (3), limits character evidence respecting witnesses 
to the trait of truthfulness or untruthfulness. 

The argument is made that circumstantial use of character 
ought to be allowed in civil cases to the same extent as in 
criminal cases, i.e. evidence of good (nonprejudicial) charac
ter would be admissible in the first instance, subject to 
rebuttal by evidence of bad character. Falknor, Ex-trinsic 
Policies Affecting Admissibility, 10 Rutgers L.Rev. 574. 
581-583 (1956); Tentative Recommendation and a Study 
Relating to the Uniform Rules of Evidence (.t\_rt. VI. Extrin
sic Policies Affecting Admissibility), Cal.Law Revision 
Comm'n, Rep., Rec. & Studies, 657-658 (1964). Unifo1m 
Rule 47 goes farther, in that it assumes that character 
evidence in general satisfies the conditions of relevancy, 
except as provided in Uniform Rule 48. The difficulty with 
expanding the use of character evidence in civil cases is set 
forth by the California Law Revision Commission in its 
ultimate rejection of Uniform Rule 47, ·id.. 615: 

"Character evidence is of slight probative value and may 
be very prejudicial. It tends to distract the trier of fact from 
the main question of what actually happened on the particu
lar occasion. It subtly permits the trier of fact to reward the 
good man and to punish the bad man because of their 
respective characters despite what the evidence in the case 
shows actually happened." 

Much of the force of the position of those favoring greater 
use of character evidence in civil cases is dissipated by their 
support of Uniform Rule 48 which excludes the evidence in 
negligence cases, where it could be expected to achieve its 
maximum usefulness. Moreover, expanding concepts of 
"character," which seem of necessity to extend into such 
areas as psychiatric evaluation and psychological testing, 
coupled with expanded admissibility, would open up such 
vistas of mental examinations as caused the Court concern in 
Schlagenhauf v. Holder, 379 U.S. 104, 85 S.Ct. 234, 13 
L.Ed.2d 152 (1964). It is believed that those espousing 
change have not met the burden of persuasion. 

Note to Subdivision (b). Subdivision (b) deals with a 
specialized but important application of the general rule 
excluding circumstantial use of character evidence. Consis
tently with that rule, evidence of other crimes, wrongs, or 
acts is not admissible to prove character as a basb for 
suggesting the inference that conduct on a particular occ·a
sion was in conformity with it. However, the evidence rna~· 
be offered for another purpose, such as proof of motive. 
opportunity, and so on, which does not fall within the prohibi
tion. In this situation the rule does not require that the 
evidence be excluded. No mechanical solution is offered. 
The determination must be made whether the danger of 
undue prejudice outweighs the probative value of the evi
dence in view of the availability of other means of proof and 

Complete Annotation Materials, see Title 28 U.S.C.A. 

399 



Rule 404 RULES OF EVIDENCE 

other facts appropriate for making decision of this kind 
under Rule 403. Slough and Knightly, Other Vices, Other 
Crimes, 41 Iowa L.Rev. 325 (1956). 

1974 Enactment 

Note to Subdivision (b). The second sentence of Rule 
404(b) as submitted to the Congress began with the words 
"This subdivision does not exclude the evidence when of
fered". The Committee amended this language to read "It 
may, however, be admissible", the words used in the 1971 
Advisory Committee draft, on the ground that this formula
tion properly placed greater emphasis on admissibility than 
did the final Court version. House Report No. 93-650. 

Note to Subdivision (b). This rule provides that evidence 
of other crimes, wrongs, or acts is not admissible to prove 
character but may be admissible for other specified purposes 
such as proof of motive. 

Although your committee sees no necessity in amending 
the rule itself, it anticipates that the use of the discretionary 
word "may" with respect to the admissibility of evidence of 
crimes, wrongs, or acts is not intended to confer any arbi
trary discretion on the trial judge. Rather, it is anticipated 
that with respect to permissible uses for such evidence, the 
trial judge may exclude it only on the basis of those consider
ations set forth in Rule 403, i.e., prejudice, confusion or waste 
of time. Senate Report No. 93-1277. 

1987 Amendments 

The amendments are technical. No substantive change is 
intended. 

1991 Amendments 

Rule 404(b) has emerged as one of the most cited Rules 
in the Rules of Evidence. And in many criminal cases 
evidence of an accused's extrinsic acts is viewed as an 
important asset in the prosecution's case against an accused. 
Although there are a few reported decisions on use of such 
evidence by the defense, see, e.g., United States v. McClure, 
546 F.2d 670 (5th Cir.1990) (acts of informant offered in 
entrapment defense), the overwhelming number of cases 
involve introduction of that evidence by the prosecution. 

The amendment to Rule 404(b) adds a pretrial notice 
requirement in criminal cases and is intended to reduce 
surprise and promote early resolution on the issue of admis
sibility. The notice requirement thus places Rule 404(b) in 
the mainstream with notice and disclosure provisions in other 
rules of evidence. See, e.g., Rule 412 (written motion of 
intent to offer evidence under rule), Rule 609 (written notice 
of intent to offer conviction older than 10 years), Rule 803(24) 
and 804(b)(5) (notice of intent to use residual hearsay excep
tions). 

The Rule expects that counsel for both the defense and the 
prosecution will submit the necessary request and informa
tion in a reasonable and timely fashion. Other than requir
ing pretrial notice, no specific time limits are stated in 
recognition that what constitutes a reasonable request or 
disclosure will depend largely on the circumstances of each 
case. Compare Fla.Stat.Ann. § 90.404(2)(b) (notice must be 
given at least 10 days before trial) with Tex.R.Evid. 404(b) 
(no time limit). 

Likewise, no specific form of notice is required. The 
Committee considered and rejected a requirement that the 
notice satisfy the particularity requirements normally re
quired of language used in a charging instrument. Cj 
Fla.Stat.Ann. § 90.404(2)(b) (written disclosure must de
scribe uncharged misconduct with particularity required of 
an indictment or information). Instead, the Committee opt
ed for a generalized notice provision which requires the 
prosecution to apprise the defense of the general nature of 
the evidence of extrinsic acts. The Committee does not 
intend that the amendment will supercede other rules of 
admissibility or disclosure, such as the Jencks Act, 18 U.S.C. 
§ 3500, et. seq. nor require the prosecution to disclose direct
ly or indirectly the names and addresses of its witnesses, 
something it is currently not required to do under Federal 
Rule of Criminal Procedure 16. 

The amendment requires the prosecution to provide notice, 
regardless of how it intends to use the extrinsic act evidence 
at trial, i.e., during its case-in-chief, for impeachment, or for 
possible rebuttal. The court in its discretion may, under the 
facts, decide that the particular request or notice was not 
reasonable, either because of the lack of timeliness or com
pleteness. Because the notice requirement serves as condi
tion precedent to admissibility of 404(b) evidence, the offered 
evidence is inadmissible if the court decides that the notice 
requirement has not been met. 

Nothing in the amendment precludes the court from re
quiring the government to provide it with an opportunity to 
rule in limine on 404(b) evidence before it is offered or even 
mentioned during trial. When ruling in limine, the court 
may require the government to disclose to it the specifics of 
such evidence which the court must consider in determining 
admissibility. 

The amendment does not extend to evidence of acts which 
are "intrinsic" to the charged offense, see United States v. 
Williams, 900 F.2d 823 (5th Cir.1990) (noting distinction 
between 404(b) evidence and intrinsic offense evidence). Nor 
is the amendment intended to redefine what evidence would 
otherwise be admissible under Rule 404(b). Finally, the 
Committee does not intend through the amendment to affect 
the role of the court and the jury in considering such 
evidence. See United States v. Huddleston, 485 U.S. 681, 
108 S.Ct. 1496 (1988). 

2000 Amendments 

Rule 404(a)(1) has been amended to provide that when the 
accused attacks the character of an alleged victim under 
subdivision (a)(2) of this Rule, the door is opened to an attack 
on the same character trait of the accused. Current law does 
not allow the government to introduce negative character 
evidence as to the accused unless the accused introduces 
evidence of good character. See, e.g., United States v. Foun
tain, 768 F.2d 790 (7th Cir. 1985) (when the accused offers 
proof of self-defense, this permits proof of the alleged vic
tim's character trait for peacefulness, but it does not permit 
proof of the accused's character trait for violence). 

The amendment makes clear that the accused cannot 
attack the alleged victim's character and yet remain shielded 
from the disclosure of equally relevant evidence concerning 
the same character trait of the accused. For example, in a 
murder case with a claim of self-defense, the accused, to 
bolster this defense, might offer evidence of the alleged 
victim's violent disposition. If the government has evidence 
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that the accused has a violent character, but is not allowed to 
offer this evidence as part of its rebuttal, the jury has only 
part of the information it needs for an informed assessment 
of the probabilities as to who was the initial aggressor. This 
may be the case even if evidence of the accused's prior 
violent acts is admitted under Rule 404(b), because such 
evidence can be admitted only for limited purposes and not 
to show action in conformity with the accused's character on 
a specific occasion. Thus, the amendment is designed to 
permit a more balanced presentation of character evidence 
when an accused chooses to attack the character of the 

alleged victim. 
The amendment does not affect the admissibility of evi-

dence of specific acts of uncharged misconduct offered for a 
purpose other than proving character under Rule 404(b). Nor 
does it affect the standards for proof of character by evi
dence of other sexual behavior or sexual offenses under 
Rules 412-H5. By its placement in Rule 404(a)(1 ), the 
amendment covers only proof of character by way of reputa-

tion or opinion. 
The amendment does not permit. proof of the accused's 

character if the accused merely uses character evidence for a 
purpose other than to prove the alleged victim's propensity 
to act in a ce1tain wav. Sec Un'ited Sta.tes v. B·nr-ks, 470 F.2d 
432, 434-5 (D.C.Cir .. 1972) (evidence of the alleged victim's 
violent character, when known by the accused, was admissi
ble "on the issue of whether or not the defendant reasonably 
feared he was in danger of imminent great bodily harm"). 
Finally, the amendment c1oes not permit proof of the ac
cused's character when the accused attacks the alleged vic
tim's character as a witness under Rule 608 or 609. 

The term "alleged" is inserted before each reference to 
"victim" in the Rule, in order to provide consistency with 

Evidence Rule 412. 
GAP Report-Proposed Amendment to Rule 404(a) 

The Committee made the follo;ving changes to the publish
ed draft of the proposed amendment to Evidence Rule 

404(al: 
1. The term "a pertinent trait of character" was 

("when a central issue in a case is close to one of a criminal 
nature, the exceptions to the Rule 404(a) ban on character 
evidence may be invoked"), with SEC v. Towe1·s Fina.nci.nl 
Corp., 9()6 F.Supp. 203 (S.D.N.Y. 1997) (relying on the terms 
"accused" and "prosecution" in Rule 404(a) to conclude that 
the exceptions in subdivisions (a)(l) and (2) are inapplicable 
in civil cases). The amendment is consistent with the origi
nal intent of the Rule, which was to prohibit the circumstan
tial use of character evidence in civil cases, even where 
closely related to criminal charges. See G-inteT ·v. N ortivwest
wrn M1/.t. L(fe Ins. Co., 576 F.Supp. 627, G29-30 (D. Ky.1984) 
("It seems beyond peradventure of doubt that the drafters of 
F.R.Evi. 404(a) explicitly intended that all character evi
dence, except where 'character is at issue' was to be exclud-

ed" in civil cases). 
The circumstantial use of character evidence is generally 

discouraged because it carries serious risks of prejudice, 
confusion and delay. See Michelson v. United Sta.tes, 335 
U.S. 469, 476 (1948) ("The overriding policy of excluding such 
evidence, despite its admitted probative value, is the practical 
experience that its disallowance tends to prevent confusion of 
issues, unfair surprise and undue prejudice."). In criminal 
cases, the so-called "mercy rule" permits a criminal defen
dant to introduce evidence of pertinent character traits of the 
rlefendant and the victim. But that is because the accused, 
whose liberty is at stake, may need "a counterweight against 
the strong investigative and prosecutorial resources of the 
government." C. Mueller & L. Kirkpatrick, Evidence: Pmc
tice Unde·r the Rules, pp. 264-5 (2d eel. 1999). See also 
Richard Uviller, Evidence of Chm·a.cter to Pro1•e Condnct: 
!Unsion, Il.logic, a.nd Injustice ·in the Court1·oom, 130 U.Pa. 
L.Rev. 845, 855 (1982) (the rule prohibiting circumstantial 
use of character evidence "was relaxed to allow the criminal 
defendant with so much at stake and so little available in the 
way of conventional proof to have special dispensation to tell 
the factfmder just what sort of person he really is"). Those 
concerns do not apply to parties in civil cases. 

The amendment also clarifies that evidence othenvise ad
missible under Rule 404(a)(2) may nonetheless be excluded in 
a criminal case involving sexual misconduct. In such a case, 
the admissibility of evidence of the victim ·s sexual behavior 
and predisposition is governed by the more stringent provi-

changed to "the same trait of character," in order to limit 
the scope of the government's rebuttal. The Committee 
Note was revised to accord with this change in the text. 

2. The word "alleged" was added before each reference 
in the Rule to a "victim" in order to provide consistency 
with Evidence Rule 412. The Committee Note was amend
ed to accord with this change in the text. 

3. The Committee Note was amended to clarify that 
rebuttal is not permitted under this Rule if the accused 
proffers evidence of the alleged victim's character for a 
purpose other than to prove the alleged victim's propensity 

sions of Rule 412. 
Nothing in the amendment is intended to affect the scope 

of Rule 404(b). While Rule 404(b) refers to the "accused," 
the ''prosecution," and a "criminal case," it does so only in 
the context of a notice requirement. The admissibility stan
dards of Rule 404(bl remain fully applicable to both civil and 

to act in a ce1tain manner. 

2006 Amendments 

[Effect'ive Decembe·r 1, :!OUIJ, u./Jsent rontnrr?J Congnss·iml.a,l 
nction./ 

The Rule has heen amended to clarify that in a civil case 
evidence of a person's character is never admissible to prove 
that the person acted in conformity vvith the character trait. 
The amendment resolves the rlispute in the case law over 
whether the exceptions in subdivisions (a)(lJ and (2) peimit 
the circumstantial use of character evidence in civil cases. 
Com.pu:r·e Ca.T80'11 v. Polley, 68H F.2rl 562, 57() (5lh Cir. 1982) 

criminal cases. 
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RULE 404. CHARACTER EVIDENCE NOT 
ADMISSIBLE TO PROVE 
CONDUCT; EXCEPTIONS; 
OTHER CRIMES 

(a) Character evidence generally. Evidence of a 
person's character or a trait of his character is not 
admissible for the purpose of proving that he acted in 
conformity therewith on a particular occasion, except: 

(1) Character of accused. Evidence of a pertinent 
trait of his character offered by an accused, or by the 
prosecution to rebut the same or if evidence of the 
alleged victim's character for aggressiveness or vio
lence is offered by an accused and admitted under 
Rule 404(a)(2), evidence of the same trait of character 
of the accused offered by the prosecution; 

(2) Character of alleged victim. Evidence of a 
pertinent trait of character of the alleged victim of the 
crime offered by an accused, or by the prosecution to 
rebut the same, or evidence of a character trait of 
peacefulness of the alleged victim offered by the pros
ecution in a homicide case to rebut evidence that the 
alleged victim was the first aggressor; 

(3) Character of witness. Evidence of the charac
ter of a witness as provided in Rules 607, 608, and 
13-90-101. 

(b) Other Crimes, Wrongs, or Acts. Evidence of 
other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that 
he acted in conformity therewith. It may, however, 
be admissible for other purposes, such as proof of 
motive, opportunity, intent, preparation, plan, knowl
edge, identity, or absence of mistake or accident. 
Amended eff. July 1, 2002. 
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857 P.2d 553 

857 P.2d 553, 85 Ed. Law Rep. 285 
(Cite as: 857 P.2d 553) 

Knowles v. Board of Educ., School Dist. No. RE-1, 
Valley, Logan CountyColo.App.,1993. 

Colorado Court of Appeals,Div. III. 
Robert KNOWLES, Petitioner-Appellant, 

v. 
BOARD OF EDUCATION, SCHOOL DISTRICT 

NO. RE-1, VALLEY, LOGAN COUNTY, 
Respondent-Appellee. 

No. 92CA1625. 

June 17, 1993. 
Rehearing Denied July 22, 1993. 

Tenured teacher, who was an industrial arts teacher 
and coach at middle school, was dismissed on 
grounds of neglect of duty and other good and just 
cause by the Logan County School District #RE-1, 
and he appealed. The Court of Appeals, Jones, J., 
held that: (1) failure of administrative hearing 
officer to allow teacher to present character 
evidence was not reversible error, and (2) hearing 
officer was not required to make findings on 
statutory good faith defense which was not 
applicable absent involvement of issue of discipline. 

Affirmed. 
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15AIV Powers and Proceedings of 

Administrative Agencies, Officers and Agents 
15AIV(D) Hearings and Adjudications 

15Ak458 Evidence 
15Ak461 k. Admissibility. Most Cited 

Cases 

Schools 345 €=147.40(1) 
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345 Schools 
34511 Public Schools 

345II(K) Teachers 
3451I(K)2 Adverse Personnel Actions 

345kl47.30 Proceedings 
345kl47.40 Evidence 

345kl47.40(1) k. In General. 
Most Cited Cases 
Administrative hearing officer erred by ruling 
inadmissible, on grounds of lack of evidence, 
character evidence offered by teacher to prove 
teacher's character in disciplinary proceeding; no 
attack on accused's character need first be made 
before an accused has right to introduce evidence of 
pertinent trait of his character. Rules of Evid., Rule 
404(a)(l). 

[3) Administrative Law and Procedure 15A ~ 
461 

15A Administrative Law and Procedure 
15AIV Powers and Proceedings of 

Administrative Agencies, Officers and Agents 
15AIV(D) Hearings and Adjudications 

15Ak458 Evidence 
15Ak461 k. Admissibility. Most Cited 

Cases 

Schools 345 €=147.44 

345 Schools 
34511 Public Schools 

3451I(K) Teachers 
34511(K)2 Adverse Personnel Actions 

345kl47.30 Proceedings 
345kl47.44 k. Judicial Review. 

Most Cited Cases 
Administrative hearing officer's error in not 
allowing opinion testimony, offered by witnesses 
for defendant-teacher to the effect that the teacher 
would not have snapped a student's bra strap as 
alleged, was not reversible error in teacher 
disciplinary proceeding where other character 
evidence was presented on teacher's behalf and 
sufficiency of evidence supported hearing officer's 
fmdings. Rules ofEvid., Rule 404(a). 

[4] Administrative Law and Procedure 15A~ 
463.1 

Page 3 of7 

Page2 

15A Administrative Law and Procedure 
15AIV Powers and Proceedings of 

Administrative Agencies, Officers and Agents 
15AIV(D) Hearings and Adjudications 

15Ak463 Witnesses 
15Ak463.1 k. In General. Most Cited 

Cases 

Schools 345 €=147.44 

345 Schools 
34511 Public Schools 

3451I(K) Teachers 
345II(K)2 Adverse Personnel Actions 

345kl47.30 Proceedings 
345kl47.44 k. Judicial Review. 

Most Cited Cases 
Administrative hearing officer did not reversibly err 
in taking testimony on cross-examination as to 
whether accused teacher believed that complaining 
witness was telling truth at teacher disciplinary 
hearing when she testified teacher had snapped her 
bra where teacher did not object or otherwise 
interpose exception to testimony on 
cross-examination, and record did not reflect that 
result of hearing was specifically affected by the 
questions. 

(5) Administrative Law and Procedure 15A€= 
485 

15A Administrative Law and Procedure 
15AIV Powers and Proceedings of 

Administrative Agencies, Officers and Agents 
15AIV(D) Hearings and Adjudications 

15Ak484 Findings 
15Ak485 k. Necessity and Purpose. 

Most Cited Cases 

Schools 345 €=147.9 

345 Schools 
34511 Public Schools 

3451I(K) Teachers 
345II(K)2 Adverse Personnel Actions 

345kl47.8 Grounds for Adverse Action 
345kl47.9 k. In General. Most 

Cited Cases 
Administrative hearing officer did not err in teacher 
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disciplinary proceeding in declining to make 
findings on accused teacher's statutory good faith 
defense, which provides that teacher acting in good 
faith and in compliance with board of education's 
discipline code shall be immune from civil liability, 
where the defense was not applicable to teacher 
who, inter alia, snapped sixth grader's bra strap and, 
thus, was not acting to discipline any of the students 
involved. West's C.R.S.A. § 22-32-110(2, 4), 
(4)(a)(II). 

*554 Martha R. Houser,Gregory J. Lawler, Sharyn 
E. Dreyer, Cathy L. Cooper, Aurora, for 
petitioner-appellant. 
Miller, DeLay & Crabb, P.C., Kenneth A. DeLay, 
Westminster, for respondent-appellee. 
Opinion by Judge JONES. 
Petitioner, Robert Knowles, appeals the order by 
the respondent, Board of Education, School District 
No. Re-I, Valley, Logan County (school district), 
dismissing him from his position as a tenured 
teacher on grounds of neglect of duty and other 
good and just cause. We affirm. 

Petitioner's dismissal from the teaching position he 
had held since 1980 was a result of the following 
incidents, as found by the hearing officer at the 
conclusion of a five-day hearing. 

Petitioner was a middle school industrial arts 
teacher for sixth, seventh, and eighth grade students. 
He had also coached football and was a coach for 
the track team. In May 1990, two female students 
in petitioner's class reported that petitioner had 
directed offensive remarks toward them. 

Petitioner admitted that, during a class when the 
students were not working, he had picked up a 
screwdriver, stood it on its handle with the point 
pointed upward, and said: "If all you girls are 
going to do is sit around, well, sit on this." He also 
admitted that, when he was sitting on a workbench 
with an attached sander that another student turned 
on, the vibrations from the sander went up his spine, 
and that he had jumped off the bench and said: " 
Whoa, that was a thrill. You should have been 
sitting there." 

Page 4 of7 

Page 3 

Certain students also reported that when students 
would ask petitioner for screws to assemble a 
project, he would respond with comments like " 
everybody could use a screw" or "everybody could 
use a good screw." Petitioner also acknowledged 
that he had made such comments to join in the 
atmosphere of sexual innuendo prevalent in a 
middle school classroom. 

Petitioner was suspended from his teaching duties 
and the Department of Social Services was called to 
investigate the incidents. At that time, the 
Superintendent of the school district issued a formal 
reprimand, in a letter to petitioner dated May 30, 
1990, which included the statement: 
Any future acts of this nature will warrant dismissal. 

Petitioner was reinstated thereafter to his tenured 
teaching position. The Social Services Department 
concurred in this action, stating that: "[Petitioner's] 
behavior was inappropriate and sexual in nature. 
*555 However, we do not feel he is a threat to his 
students and that reinstating him was appropriate." 
However, during the next school year, several other 
incidents involving students were reported. 

On September 19, 1991, students reported that after 
one student had been accidently hit in the groin area 
by another, petitioner remarked: "[D]on't worry 
about it, first he's got to have some." Petitioner 
admitted that he was referring to the student's 
testicles, or lack thereof. 

In February 1992, an incident occurred that the 
hearing officer characterizes as: "The most serious 
charge against the Teacher." 

In that incident, one of petitioner's sixth grade 
students reported that, when she was returning from 
the tool cabinet to her workbench, petitioner had 
approached her from behind, placed his hand on her 
back, and snapped her bra strap. No comments 
were exchanged, but the student reported the 
incident to her mother that evening. 

Concerning this incident, petitioner declined to 
refute the student's testimony when he was 
repeatedly asked: "[I]s it your testimony that [the 
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student] has lied to this proceeding?" Instead, 
petitioner responded that in his opinion the student 
had exaggerated the contact and had "tragically 
misinterpreted" the intention of the contact. The 
hearing officer expressly found that petitioner's 
testimony as to this incident was not credible, that 
he had snapped the student's bra strap, and that: " 
[T]his was grossly inappropriate conduct." 

Following this incident, other female students 
reported that petitioner had patted them on their 
derrieres with his open hand, had bumped his hip 
against the hip of one of them, had put his arm 
around their shoulders, and had put his arm around 
a female student and pulled her against him. They 
also stated that he often used curse words and had 
told a female student that she could tell another 
student "to kiss your whatever you want to say" or " 
kiss my whatever you want." 

The hearing officer ruled that petitioner would not 
be allowed to present character evidence because 
the school district had not attacked his character in 
charging him with insubordination, neglect of duty, 
and other good and just cause under the Teacher 
Employment Compensation and Dismissal Act, § 
22-63-101, et seq., C.R .S. (1988 Repl.Vol. 9). 
And, although the hearing officer found that the 
May 30, 1992, directive was not an adequate 
directive upon which to base specific charges, he 
further found that, taken in its entirety, the evidence 
of petitioner's inappropriate conduct, inappropriate 
statements, inappropriate touching, and 
inappropriate language in the presence of students, 
was sufficient to support a recommendation for 
petitioner's dismissal on the charged grounds of 
neglect of duty and other good just cause. 

The hearing officer recommended petitioner's 
dismissal pursuant to § 22-63-302(8), C.R.S. (1988 
Repl.Vol. 9), and the school district, thereafter, 
ordered petitioner's dismissal. 

I. 

Petitioner contends that the hearing officer erred in 
his rulings concerning character evidence. We fmd 
no reversible error. 

Page 5 of7 
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A. 

Petitioner first asserts that the hearing officer erred 
in not permitting him to present evidence as to his 
good character on the ground that it was not 
relevant. He argues that character evidence was 
admissible under CRE 404(a)(l). The school 
district argues that the exceptions contained in CRE 
404(a) are applicable only in criminal cases and, 
therefore, do not apply in this case. Although we 
agree that character evidence was admissible, we 
conclude that no reversible error occurred here. 

[I] Under CRE 404(a)(l), evidence of an accused's 
character or trait of character is admissible as 
evidence of a pertinent trait of the accused's 
character when offered by the accused, or by the 
prosecution to rebut the same. 

Character evidence is admissible in civil cases if it 
complies with other standards *556 for 
admissibility. Graham v. Lombardi, 784 P.2d 813 
(Colo.App.l989), aff'd on other grounds, 794 P.2d 
610 (Colo.1990). See also Abdelsamed v. New 
York Life Insurance Co., 857 P.2d 421 
(Colo.App.l992); College v. Scanlan, 695 P.2d 
314, 316 (Colo.App.1985) ( "While CRE 404(b) is 
more frequently applied in criminal prosecutions, it 
also applies in civil cases if the evidence is relevant 
to the issues."). The rationale of these cases is 
adopted here, and we hold that CRE 404 applies in 
administrative proceedings as well as in criminal 
and civil cases. 

[2] Here, the hearing officer held that petitioner was 
precluded from offering such evidence on the 
ground that it was not relevant because there had 
not been an attack on petitioner's character. 
However, on its face, CRE 404(a)(l) gives an 
accused the right to introduce evidence of a 
pertinent trait of his character, and no attack on the 
accused's character need first have been made. See 
People v. Miller, --- P.2d ---- (Colo.App. No. 
92CA0235, May 20, 1993). 

[3) Petitioner made an offer of proof as to the 
character evidence sought to be introduced, as 
follows: 
The [petitioner] would seek to elicit from 
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administrators, certain administrators, certain other 
teachers, from parents, that based on the, their 
knowledge of [petitioner] through observations, 
interaction, seeing his conduct as a teacher both 
inside the classroom, outside the classroom, as a 
coach, that it would be their opinion that he did not 
snap a bra or would not snap a bra, but that that sort 
of conduct by [petitioner] is not in conformity with 
his character. 

Petitioner's offer of proof was directed to the fact 
that petitioner and the witness with whom he was 
involved in the bra snapping incident had offered 
conflicting versions of what had transpired. Thus, 
petitioner sought to introduce testimony, admissible 
under CRE 404 and CRE 405, that he would not 
engage in that type of conduct. 

However, despite his ruling disallowing testimony 
whether petitioner would snap a student's bra strap, 
the record reflects that the hearing officer did, in 
fact, allow petitioner to present a substantial amount 
of evidence as to his good character through the 
testimony of several witnesses. This character 
testimony was of such quantity that the hearing 
officer was able to find that "the testimony of the 
witnesses called by the [petitioner] established the 
fact [that] the [petitioner] is a person of good 
character and [he] is highly respected by his 
colleagues, who he called to testify, and by the 
former students who testified as a witness for him." 

Moreover, the bra strap snapping incident was one 
of several examples of "inappropriate conduct" that 
the hearing officer cited as support for the 
recommendation of petitioner's dismissal. The 
evidence as reflected in the record adequately 
supports such findings generally. 

Accordingly, in view of the character evidence that 
was presented on the petitioner's behalf and the 
sufficiency of the evidence supporting the hearing 
officer's findings, we determine that the hearing 
officer's error in not allowing certain opinion 
testimony in the course of the dismissal hearing did 
not affect any substantial right of petitioner. See 
CRE 103(a). We, therefore, hold that the hearing 
officer's ruling in this regard does not mandate 
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reversal. 

B. 

[4] Petitioner also asserts that the hearing officer 
erred in taking testimony as to whether petitioner 
believed that a complaining witness was telling the 
truth at the hearing when she testified that he had 
snapped her bra strap. We perceive no reversible 
error. 

Petitioner did not object or otherwise interpose 
exception to the questions on cross-examination 
seeking to know: "[l)s it your testimony that [the 
student] lied .... " Also, the record does not reflect 
that the result of the hearing was specifically 
affected by these questions. See People v. Wilson, 
838 P.2d 284 (Colo.l992). Thus, *557 we cannot 
conclude that allowing such questions on 
cross-examination constituted plain error. See 
CRE 611. 

II. 

We reject petitioner's additional contention that the 
hearing officer erred in denying his motion to 
recuse on the ground that the hearing officer had 
predetermined a central issue in the case. 

Petitioner argues that the hearing officer's remarks 
revealed that he had predetermined that the 
touching of students by petitioner was always 
inappropriate. However, as the hearing officer 
observed, if petitioner engaged in the touching as 
charged, then it was inappropriate. Thus, the issue 
was whether such inappropriate touching occurred 
and, if so, whether it constituted just cause for 
petitioner's dismissal. We perceive no bias in the 
hearing officer's characterization of the issues and, 
thus, no error in denying the recusal motion. 

III. 

We also reject petitioner's contention that the 
hearing officer erred in declining to make findings 
as to petitioner's asserted statutory defense of good 
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faith. 

[5] Sections 22-32-110(2) and 22-32-110(4), C.R.S. 
(1992 Cum.Supp.) provide that a teacher acting in 
good faith and "in compliance with the discipline 
code adopted by the board of education," § 
22-32-110(4)(a)(II), C.R.S. (1992 Cum.Supp.), 
shall be immune from civil liability. However, the 
purpose of this statutory provision is to protect 
teachers from civil liability when they have acted 
within their districts' rules and regulations 
respecting the disciplining of students and their 
actions, under the circumstances, have been taken in 
good faith. 

Here, there were no allegations that petitioner, in 
any of the incidents in question, was acting to 
discipline any of the students involved. 
Consequently, the hearing officer did not err in 
declining to make findings in this regard. 

In light of our resolution of this matter, we need not 
consider petitioner's remaining arguments. 

The order of dismissal is affrrmed. 

TURSI and ROTHENBERG, JJ., concur. 
Colo.App., 1993. 
Knowles v. Board of Educ., School Dist. No. RE-I, 
Valley, Logan County 
857 P.2d 553, 85 Ed. Law Rep. 285 

END OF DOCUMENT 
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David R. DeMuro 

From: Liz Griffin [liz.griffin@state.co.us] 

Sent: Monday, December 18,2006 1:10PM 

To: ddemuro@vaughandemuro.com 

Subject: CRE agenda 

David, 

I received the memorandum re: the next meeting, thanks. 

I again propose placing on the agenda revising our rule 404(b) to require pretrial notice for 
admission of such evidence, consistent with the federal rule. 

I've pasted in the current FRE 404(b) with the language added in 1991 (and missing from our 
version) italicized, followed by the 1991 committee comments. 

Below that is an excerpt from People v. Warren, 55 P.3d 809 (Colo.App.2002), in which the 
Colorado Court of Appeals expressly ruled (for the first time, and contrary to longstanding 
practice in most jurisdictions) that our version of the rule does not require pretrial notice, 
based in part on the fact that the Supreme Court has not adopted the federal language. 

Since the main charge of the committee has been to assess and make recommendations 
regarding various federal amendments, it seems to me that there should be a discussion about 
the amendment and that the Court should make an affirmative decision about whether to 
adopt it. 

Warren was my case. If anyone feels that it's not appropriate for me to take part in the 
discussion or voting for that reason (although I'm certainly ok with it), I can send someone 
else to represent our views on the notice issue. 

Thanks--

Liz Griffin 

(b) Other Crimes, Wrongs, or Acts.--Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show action in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the 
prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the 
court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends 
to introduce at trial. 

1991 Amendments 

Rule 404(b) has emerged as one of the most cited Rules in the Rules of Evidence. And in many 
criminal cases evidence of an accused's extrinsic acts is viewed as an important asset in the 
prosecution's case against ~n accused. Although there are a few reported decisions on use of such 
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evidence by the defense, see, e.g., United States v. McClure, 546 F.2d 670 (5th Cir.1990) (acts of 
informant offered in entrapment defense), the overwhelming number of cases involve introduction of 
that evidence by the prosecution. 

The amendment to Rule 404(b) adds a pretrial notice requirement in criminal cases and is intended to 
reduce surprise and promote early resolution on the issue of admissibility. The notice requirement thus 
places Rule 404(b) in the mainstream with notice and disclosure provisions in other rules of evidence. 
See, e.g., Rule 412 (written motion of intent to offer evidence under rule), Rule 609 (written notice of 
intent to offer conviction older than 10 years), Rule 803(24) and 804(b)(S) (notice of intent to use 
residual hearsay exceptions). 

The Rule expects that counsel for both the defense and the prosecution will submit the necessary 
request and information in a reasonable and timely fashion. Other than requiring pretrial notice, no 
specific time limits are stated in recognition that what constitutes a reasonable request or disclosure will 
depend largely on the circumstances of each case. Compare Fla.Stat.Ann. §90.404(2J(b) (notice must 
be given at least 10 days before trial) with Tex.R.Evid. 404(b) (no time limit). 

Likewise, no specific form of notice is required. The Committee considered and rejected a requirement 
that the notice satisfy the particularity requirements normally required of language used in a charging 
instrument. Cf. Fla.Stat.Ann. § 90.404(2)(b) (written disclosure must describe uncharged misconduct 
with particularity required of an indictment or information). Instead, the Committee opted for a 
generalized notice provision which requires the prosecution to apprise the defense of the general nature 
of the evidence of extrinsic acts. The Committee does not intend that the amendment will supercede 
other rules of admissibility or disclosure, such as the Jencks Act, 18 U.S.C. § 3500, et. seq. nor require 
the prosecution to disclose directly or indirectly the names and addresses of its witnesses, something it 
is currently not required to do under FedergiRl.lleotcrimingJ Procedl.lre 16. 

The amendment requires the prosecution to provide notice, regardless of how it intends to use the 
extrinsic act evidence at trial, i.e., during its case-in-chief, for impeachment, or for possible rebuttal. 
The court in its discretion may, under the facts, decide that the particular request or notice was not 
reasonable, either because of the lack of timeliness or completeness. Because the notice requirement 
serves as condition precedent to admissibility of 404(b) evidence, the offered evidence is inadmissible if 
the court decides that the notice requirement has not been met. 

Nothing in the amendment precludes the court from requiring the government to provide it with an 
opportunity to rule in limine on 404(b) evidence before it is offered or even mentioned during trial. 
When ruling in limine, the court may require the government to disclose to it the specifics of such 
evidence which the court must consider in determining admissibility. 

The amendment does not extend to evidence of acts which are "intrinsic" to the charged offense, see 
VnitedS.tCJtesv,VJ!i!lfCJms,900 F.2d 823 (5th Cir,J990) (noting distinction between 404(b) evidence and 
intrinsic offense evidence). Nor is the amendment intended to redefine what evidence would otherwise 
be admissible under Rl.lle404(b). Finally, the Committee does not intend through the amendment to 
affect the role of the court and the jury in considering such evidence. See vniteciStatesv. ffvc.fcl!estoTJ-~ 
485J,J,S, 68L. 108 S.Ct. 1496 (J.98~U. 

People v. Warren, 55 P.3d 809, 812 (Colo.App.,2002): 

The text of CRE 404(b) is virtually identical to the version of Fed.R.Evid. 404(b) that was in 
effect before December 1991. See Jack B. Weinstein & Margaret Berger, Weinstein's Federal 
Evidence§ 404App.01[1], at 404App.-1 (Joseph M. Mclaughlin ed., 2d ed.2001). 
Consequently, federal case law interpreting the pre-December 1991 version of Fed.R.Evid. 404 
(b) is persuasive in determining the meaning of CRE 404(b). See People v. Braley, 879 P.2d 
410, 412 (Colo.App.1993)(interpreting CRE 604). Federal courts found no requirement of 
pretrial notice in that version of the rule. See United States v. Anderson, 799 F.2d 1438, 1440 
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(11th Cir.1986); United States v. Kendal~ 766 F.2d 1426, 1440-41 (lOth Cir.1985)(neither due 
process nor pre-December 1991 version of Fed.R.Evid. 404(b) required pretrial notice). 

In December 1991, a pretrial notice requirement was added to Fed.R.Evid. 404(b) to "reduce 
surprise and promote early resolution on the issue of admissibility." Weinstein, supra,§ 
404App.03[2], at 404App.-8, -9. Colorado has not, to date, amended its version of rule 404(b) 
in a similar manner. 

We conclude, based upon the text of CRE 404(b) and the federal court interpretations of a 
past, but identically worded, version of Fed.R.Evid. 404(b), that CRE 404(b) does not require 
pretrial notice as a prerequisite for admitting other bad act evidence. 

We do not, by our holding here, discount the possibility that there may be circumstances in 
which pretrial notice, even though not required by CRE 404(b ), might be necessary to avoid 
prejudicial surprise to a defendant. This case, however, does not present such circumstances. 

The record reflects that defendant was not surprised by the evidence or by the prosecution's 
attempted use thereof. The affidavit used to obtain the warrant for defendant's arrest 
contained a statement by the housemate that he had obtained methamphetamine from 
defendant. And, defendant anticipated the prosecution's use of the evidence at trial: on the 
first day of trial, she moved in limine to prohibit the prosecution from introducing the 
evidence. During the hearings on that motion, defendant demonstrated her familiarity with the 
evidence and with the res gestae and CRE404(b) arguments surrounding its admissibility. 

Consequently, we perceive no error in the receipt of the evidence simply because the 
prosecution failed to give defendant pretrial notice of its intent to use the evidence at trial. 
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People v. WarrenColo.App.,2002. 
Colorado Court of Appeals,Div. III. 

The PEOPLE of the State of Colorado, 
Plaintiff-Appellee, 

v. 
Kathryn WARREN, a/k/a Kathryn Sandoval, 

Defendant-Appellant. 
No. OOCA1398. 

Feb. 28, 2002. 
Rehearing Denied Aprill8, 2002.FN* 

FN* Roy, J., would grant. 
Certiorari Denied Oct. 15, 2002.FN** 

FN** Justice MARTINEZ and Justice 
BENDER would grant as to the following 
issue: 
Whether the other bad acts evidence met 
the requirements of People v. Spoto, 795 
P.2d 1314 (Colo. 1990), and People v. 
Garner, 806 P.2d 366 (Colo. 1991). 

Defendant was convicted by jury in the District 
Court, Arapahoe County, Gerald J. Rafferty, J., of 
possessing a schedule II controlled substance. 
Defendant appealed. The Court of Appeals, Dailey, 
J., held that: (1) defendant was not prejudicially 
surprised by state's introduction of evidence; (2) 
trial court's sua sponte reversal of its prior ruling on 
admissibility of evidence was proper; (3) evidence 
of defendant's other bad acts was relevant to show 
that defendant knowingly possessed drugs; and (4) 
trial court sufficiently instructed jury on limited use 
of evidence of defendant's other bad acts. 

Affirmed. 

Roy, J., concurred in part and dissented in part and 
filed opinion. 
West Headnotes 
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Pagel 

[1] Criminal Law 110 ~369.1 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(F) Other Offenses 
11 Ok369 Other Offenses as Evidence of 

Offense Charged in General 
110k369.1 k. In General. Most Cited 

Cases 
Because the text of the Colorado rule of evidence 
governing admissibility of other bad acts is virtually 
identical to an earlier version of the federal rules of 
evidence governing the same, federal case law 
interpreting the pre-December 1991 version of the 
federal rule is persuasive in determining the 
meaning of the Colorado rule. Fed.Rules Evid.Rule 
404(b), 28 U.S.C.A.; Rules ofEvid., Rule 404(b). 

[2] Criminal Law 110 ~374 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(F) Other Offenses 
110k374 k. Proof and Effect of Other 

Offenses. Most Cited Cases 
Rule of evidence governing admissibility of other 
bad acts does not require pretrial notice as a 
prerequisite for admitting other bad act evidence. 
Rules ofEvid., Rule 404(b). 

[3] Criminal Law 110 ~1169.11 

110 Criminal Law 
11 OXXIV Review 

110XXIV(Q) Harmless and Reversible Error 
110k1169 Admission of Evidence 

110k1169.11 k. Evidence of Other 
Offenses and Misconduct. Most Cited Cases 
In trial for possession of controlled substance, 
although prosecution failed to give defendant 
pretrial notice of its intent to use the evidence at 
trial, defendant was not prejudicially surprised by 
state's introduction of evidence that defendant's 
housemate had obtained methamphetamine from 
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defendant during the prior year; affidavit used to 
obtain warrant for defendant's arrest contained 
statement by housemate that he had obtained 
methamphetamine from defendant, and defendant 
showed she anticipated the prosecution's use of the 
evidence at trial by making motion in limine to 
prohibit the prosecution from introducing the 
evidence. Rules ofEvid., Rule 404(b). 

[4) Criminal Law 110 ~1180 

11 0 Criminal Law 
11 OXXIV Review 

llOXXIV(T) Subsequent Appeals 
ll0kll80 k. In General. Most Cited Cases 

Under the "law of the case doctrine," prior relevant 
rulings made in the same case generally are to be 
followed. 

[5] Criminal Law 110 ~633(1) 

11 0 Criminal Law 
llOXX Trial 

llOXX(B) Course and Conduct of Trial in 
General 

110k633 Regulation in General 
110k633(1) k. In General. Most Cited 

Cases 
A trial court may, in its discretion, reconsider and 
reverse a prior ruling in the same case if it 
determines that its former ruling is no longer sound 
because of changed conditions, it needs to correct 
its previous ruling because of a legal or factual 
error, an intervening change in the law has 
occurred, or manifest injustice would result from its 
original ruling. 

[6) Criminal Law 110 ~661 

110 Criminal Law 
llOXX Trial 

llOXX(C) Reception of Evidence 
110k661 k. Necessity and Scope of Proof. 

Most Cited Cases 
Trial court's sua sponte reversal of its prior ruling 
on admissibility of evidence was proper based on 
court's realization that its initial ruling conditioning 
the admissibility of evidence upon prosecutorial 
pretrial notice was legally erroneous. Rules of 

Evid., Rule 404(b). 

[7] Criminal Law 110 ~641.13(6) 

110 Criminal Law 
llOXX Trial 
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llOXX(B) Course and Conduct of Trial m 
General 

11 Ok641 Counsel for Accused 
ll0k64l.13 Adequacy of 

Representation 
110k64l.13(2) Particular Cases and 

Problems 
110k641.13(6) k. Evidence; 

Procurement, Presentation and Objections. Most 
Cited Cases 
Defendant was not deprived of effective assistance 
of counsel as a result of trial court's reversal of prior 
order on admissibility of state witness's testimony; 
defendant's counsel anticipated that the evidence 
might be admitted at trial, counsel was familiar with 
the evidence and the arguments surrounding its 
admissibility, counsel cross-examined witness about 
his incentives to testify for the prosecution, and 
counsel directed part of closing argument to 
attacking the witness's credibility based on those 
incentives. U.S.C.A. Const.Amend. 6. 

[8] Criminal Law 110 ~374 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(F) Other Offenses 
110k374 k. Proof and Effect of Other 

Offenses. Most Cited Cases 
In presenting witness testimony that defendant, on 
trial for possession of controlled substance, had 
provided methamphetamine to witness in the prior 
year, prosecution sufficiently identified its purpose 
for eliciting the evidence as proof of opportunity, 
preparation, knowledge and identity and absence of 
mistake. Rules ofEvid., Rule 404(b). 

[9) Criminal Law 110 ~369.2(1) 

110 Criminal Law 
11 OXVII Evidence 

11 OXVII(F) Other Offenses 
11 Ok369 Other Offenses as Evidence of 
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Offense Charged in General 
ll0k369.2 Evidence Relevant to 

Offense, Also Relating to Other Offenses in General 
l10k369.2(1) k. In General. Most 

Cited Cases 
A trial court has substantial discretion m 
determining the admissibility of evidence of 
defendant's other bad acts. Rules of Evid., Rule 
404(b). 

[10] Criminal Law 110 ~1153(1) 

11 0 Criminal Law 
II OXXIV Review 

llOXXIV(N) Discretion of Lower Court 
ll0kl153 Reception and Admissibility of 

Evidence; Witnesses 
ll0k1153(1) k. In General. Most Cited 

Cases 
Appellate court will not overturn trial court 
determination on admissibility of evidence of 
defendant's other bad acts unless its ruling is 
manifestly arbitrary, unreasonable, or unfair. Rules 
of Evid., Rule 404(b ). 

[11] Criminal Law 110 ~374 

110 Criminal Law 
11 OXVII Evidence 

llOXVII(F) Other Offenses 
110k374 k. Proof and Effect of Other 

Offenses. Most Cited Cases 
Before admitting evidence of defendant's other bad 
acts, a trial court must be satisfied by a 
preponderance of the evidence that the prior bad act 
occurred and that the defendant committed the act. 
Rules ofEvid., Rule 404(b). 

[12] Criminal Law 110 ~369.2(1) 

110 Criminal Law 
11 OXVII Evidence 

11 OXVII(F) Other Offenses 
110k369 Other Offenses as Evidence of 

Offense Charged in General 
110k369.2 Evidence Relevant to 

Offense, Also Relating to Other Offenses in General 
110k369.2(1) k. In General. Most 

Cited Cases 
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In determining admissibility of evidence of 
defendant's other bad acts, the trial court must 
determine that the evidence is offered for a proper 
purpose; it is logically relevant to a material issue in 
the case; its relevance is independent of the 
intermediate inference that the defendant has a bad 
character; and its probative value is not 
substantially outweighed by the danger of unfair 
prejudice. Rules ofEvid., Rule 404(b). 

[13) Criminal Law 110 ~370 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(F) Other Offenses 
110k370 k. Acts Showing Knowledge. 

Most Cited Cases 

Criminal Law 110 ~374 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(F) Other Offenses 
110k374 k. Proof and Effect of Other 

Offenses. Most Cited Cases 
In trial for possession of a controlled substance, 
trial court properly analyzed admissibility of 
evidence of defendant's other bad acts before 
allowing its admission; trial court acknowledged the 
applicability of relevant test, court explicitly 
determined that evidence was relevant to prove 
defendant's knowledge and was not unduly 
prejudicial, and by admitting evidence, court 
implicitly determined it was satisfied that, by a 
preponderance of the evidence, the prior act 
occurred, and that the evidence was proffered for a 
proper purpose and had relevance independent of 
any inference of bad character. Rules of Evid., 
Rule 404(b ). 

[14] Criminal Law 110 ~370 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(F) Other Offenses 
110k370 k. Acts Showing Knowledge. 

Most Cited Cases 
In trial for possession of controlled substance, for 
which prosecution was required to prove that 
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defendant knowingly possessed methamphetamine, 
evidence that defendant's housemate had obtained 
methamphetamine from defendant during the prior 
year had a logical relevance independent of an 
inference of defendant's bad character; defendant 
had claimed a lack of knowledge that there was 
methamphetamine in her bedroom dresser and 
housemate's testimony tended to make more 
probable than not that defendant was indeed aware 
of the methamphetamine in her bedroom dresser. 
Rules ofEvid., Rules 401, 404(b). 

[15] Criminal Law 110 ~1158(4) 

11 0 Criminal Law 
11 OXXIV Review 

llOXXIV(O) Questions of Fact and Findings 
110kll58 In General 

110kll58(4) k. Reception of Evidence. 
Most Cited Cases 
In reviewing trial court's admission of evidence, 
appellate court must accord the evidence its 
maximum probative value and minimum unfair 
prejudicial effect. 

[16] Criminal Law 110 ~1036.1(8) 

11 0 Criminal Law 
11 OXXIV Review 

llOXXIV(E) Presentation and Reservation in 
Lower Court of Grounds of Review 

llOXXIV(E)l In General 
110ki036 Evidence 

110kl036.I In General 
110ki036.I(3) Particular 

Evidence 
110kl036.1(8) k. Other 

Offenses and Character of Accused. Most Cited 
Cases 
Because defendant failed to make a clear and timely 
objection to any of the limiting instructions or to 
request additional limiting instructions regarding 
admission of evidence of defendant's other bad acts, 
reversal was not warranted unless plain error 
occurred. Rules ofEvid., Rule 404(b). 

[17] Criminal Law 110 ~673(5) 

II 0 Criminal Law 

IIOXX Trial 
IIOXX(C) Reception of Evidence 

li Ok673 Effect of Admission 
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IIOk673(5) k. Limiting Effect of 
Evidence of Other Offenses. Most Cited Cases 
Generally, a trial court should instruct the jury on 
the limited purposes for which evidence of 
defendant's other bad acts may be considered at the 
time the evidence is admitted and again in the 
closing charge to the jury; when a contemporaneous 
limiting instruction articulates the explicit purpose 
of the evidence, the closing charge need only 
remind the jury that certain evidence was admitted 
during trial for a limited purpose. Rules of Evid., 
Rule 404(b ). 

[18] Criminal Law 110 ~783(1) 

II 0 Criminal Law 
liOXX Trial 

IIOXX(G) Instructions: Necessity, 
Requisites, and Sufficiency 

Cases 

li Ok783 Purpose and Effect of Evidence 
I10k783(1) k. In General. Most Cited 

Criminal Law 110 ~1169.11 

II 0 Criminal Law 
II OXXIV Review 

IIOXXIV(Q) Harmless and Reversible Error 
IIOkii69 Admission of Evidence 

II Ok II69 .II k. Evidence of Other 
Offenses and Misconduct. Most Cited Cases 
Although trial court failed to give limiting 
instruction immediately following witness's direct 
testimony on defendant's other bad acts and written 
jury instructions noted only that certain evidence 
had been admitted for a limited purpose, trial court 
sufficiently instructed jury on limited purpose for 
which evidence of defendant's other bad acts could 
be considered; any potential prejudice was rectified 
by court's informing the jury following defendant's 
cross-examination of witness that the witness's 
testimony was admitted for the limited purpose of 
showing that defendant acted knowingly, written 
jury instruction tracked language of standard 
limiting instruction, and because only six witnesses 
testified at trial, the jury would have had no 
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difficulty recalling either the evidence or the limited 
purpose for which it was admitted. Rules of Evid., 
Rule 404(b ). 

[19] Controlled Substances 96H ~97 

96H Controlled Substances 
96HIII Prosecutions 

96Hk95 Instructions 
96Hk97 k. Possessory Offenses. Most 

Cited Cases 
(Formerly 138kl30 Drugs and Narcotics) 

In prosecution of possession of a controlled 
substance, trial court adequately defined "possession 
" by instructing jury that "possession" did not 
necessarily mean ownership, but did mean "actual, 
physical possession, or the immediate and knowing 
dominion or control over the object or the thing 
allegedly possessed." 

[20] Constitutional Law 92 €=250.3(1) 

92 Constitutional Law 
92XI Equal Protection of Laws 

Cases 

92k250 Criminal Offenses and Prosecutions 
92k250.3 Punishment 

92k250.3(1) k. In General. Most Cited 

Controlled Substances 96H ~6 

96H Controlled Substances 
96HI In General 

96Hk4 Statutes and Other Regulations 
96Hk6 k. Validity. Most Cited Cases 

(Formerly 138k43.1 Drugs and Narcotics) 
Fact that statutory punishment for possession of a 
controlled substance, for which defendant was 
convicted, was more severe than statutory 
punishment for use of that same substance did not 
deny defendant equal protection of the laws; 
defendant's possession of substance could be 
punished more severely than its use because fact 
that defendant had not used the controlled substance 
meant that she had the capability of distributing the 
substance to others. West's C.R.S.A. §§ 18-18-404, 
18-18-405(1)(a). 
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*811 Ken Salazar, Attorney General, Anthony J. 
Navarro, Assistant Attorney General, Denver, 
Colorado, for Plaintiff-Appellee. 
David S. Kaplan, Colorado State Public Defender, 
Elizabeth Griffm, Deputy State Public Defender, 
Denver, Colorado, for Defendant-Appellant. 
Opinion by Judge DAILEY. 
Defendant, Kathryn Warren, a!k/a Kathryn 
Sandoval, appeals the judgment of conviction 
entered upon a jury verdict finding her guilty of 
possessing a schedule II controlled substance, a 
class four felony. We affirm. 

In executing a search warrant at defendant's house, 
police discovered drug paraphernalia and a usable 
amount of methamphetamine in her bedroom 
dresser. 

Defendant maintained at trial that the prosecution 
could not prove that she had placed, or that she 
otherwise knew about, the methamphetamine in her 
dresser. In support thereof, defendant pointed to 
evidence that she lived in the house with two other 
persons, one of whom shared the bedroom *812 
with her, and that a musical band practiced in the 
house several times a week. 

On the first day of trial, defendant moved to 
exclude evidence that she had previously given one 
housemate methamphetamine. Initially, the trial 
court ruled that the evidence would be admitted as 
res gestae if the prosecution established that such a 
transaction occurred recently. Upon learning later 
that same day, however, that the housemate could 
not recall when during the prior year defendant gave 
him methamphetamine, the trial court ruled that the 
evidence would not qualify as res gestae. Nor, the 
court determined, would the evidence be admissible 
under CRE 404(b) because the prosecution had not 
previously notified the defense of its intent to 
introduce it at trial. 

On the second day of trial, the trial court sua sponte 
reversed its last decision, holding instead that the 
lack of pretrial notice would not preclude admission 
of the housemate's testimony under CRE 404(b ). 
The housemate's testimony was ultimately admitted, 
and at the conclusion of the trial, the jury found 
defendant guilty. 
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l Defendant's Other Bad Acts 

Defendant raises several contentions about the 
evidence that she previously supplied her 
housemate with methamphetamine. 

A. Lack of Pretrial Notice 

First, defendant contends that this evidence was 
inadmissible because the prosecution failed to 
notify her prior to trial of its intent to introduce the 
evidence at trial. We disagree. 

To date, no Colorado appellate opmwn has 
determined whether pretrial notice of intent to use 
other bad act evidence is required by CRE 404(b ). 
However, "[t]he traditional and majority view is 
that the prosecution has no duty to give [pretrial] 
notice." See Edward J. Imwinkelried, Uncharged 
Misconduct Evidence§ 9:09, ch. 9 at 20 (1996). 

The supreme court has noted only that CRE 404(b) 
requires a trial court to make pertinent findings 
regarding the admissibility of other bad act 
evidence "before permitting such evidence to come 
before the jury." People v. Garner, 806 P.2d 366, 
372 n. 4 (Colo.1991 ). In contrast to the statutory 
provision concerning the admissibility of evidence 
of other sexual acts, see § 16-10-301(4)(a), 
C.R.S.2001, or Fed.R.Evid. 404(b), nothing in the 
text of CRE 404(b) requires that the prosecution 
advise a defendant in advance of trial of its intent to 
introduce other bad act evidence. 

[1][2] The text of CRE 404(b) is virtually identical 
to the version of Fed.R.Evid. 404(b) that was in 
effect before December 1991. See Jack B. 
Weinstein & Margaret Berger, Weinstein's Federal 
Evidence § 404App.01[1], at 404App.-1 (Joseph 
M. McLaughlin ed., 2d ed.2001). Consequently, 
federal case law interpreting the pre-December 
1991 version of Fed.R.Evid. 404(b) is persuasive in 
determining the meaning of CRE 404(b ). See 
People v. Braley, 879 P.2d 410, 412 
(Colo.App.1993)(interpreting CRE 604). Federal 
courts found no requirement of pretrial notice in 
that version of the rule. See United States v. 
Anderson, 799 F.2d 1438, 1440 (11th Cir.l986); 
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United States v. Kendall, 766 F.2d 1426, 1440-41 
(1Oth Cir.1985)(neither due process nor 
pre-December 1991 version of Fed.R.Evid. 404(b) 
required pretrial notice). 

In December 1991, a pretrial notice requirement 
was added to Fed.R.Evid. 404(b) to "reduce 
surprise and promote early resolution on the issue 
of admissibility." Weinstein, supra, § 
404App.03[2], at 404App.-8, -9. Colorado has not, 
to date, amended its version of rule 404(b) in a 
similar manner. 

We conclude, based upon the text of CRE 404(b) 
and the federal court interpretations of a past, but 
identically worded, version of Fed.R.Evid. 404(b), 
that CRE 404(b) does not require pretrial notice as 
a prerequisite for admitting other bad act evidence. 

We do not, by our holding here, discount the 
possibility that there may be circumstances in which 
pretrial notice, even though not required by CRE 
404(b ), might be necessary to avoid prejudicial 
surprise to a defendant. This case, however, does 
not present such circumstances. 

*813 [3] The record reflects that defendant was not 
surprised by the evidence or by the prosecution's 
attempted use thereof. The affidavit used to obtain 
the warrant for defendant's arrest contained a 
statement by the housemate that he had obtained 
methamphetamine from defendant. And, defendant 
anticipated the prosecution's use of the evidence at 
trial: on the first day of trial, she moved in limine 
to prohibit the prosecution from introducing the 
evidence. During the hearings on that motion, 
defendant demonstrated her familiarity with the 
evidence and with the res gestae and CRE 404(b) 
arguments surrounding its admissibility. 

Consequently, we perceive no error in the receipt of 
the evidence simply because the prosecution failed 
to give defendant pretrial notice of its intent to use 
the evidence at trial. 

B. Trial Court's Reversal of Its Prior Ruling 

Next, defendant contends that the trial court's sua 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

http:/ /web2. westlaw.cornlprint/printstream.aspx?fn= _ top&destination=atp&mt= Westlaw&... 1/26/2007 



55 P.3d 809 

55 P.3d 809 
(Cite as: 55 P.3d 809) 

sponte reversal of its prior ruling impermissibly 
undermined her counsel's ability to effectively assist 
her at trial. We are not persuaded. 

[4][5] Under the law of the case doctrine, prior 
relevant rulings made in the same case generally are 
to be followed. However, the doctrine "is not a 
limit on a court's power to revisit an issue if the 
court feels such review is necessary." 18 James W. 
Moore et al., Moore's Federal Practice § 134.21[1] 
(3d ed.2001). A trial court may, in its discretion, 
reconsider and reverse a prior ruling if it determines 
that "its former ruling is no longer sound because of 
changed conditions, it needs to correct its previous 
ruling because of a legal or factual error, an 
intervening change in the law has occurred, or 
manifest injustice would result from its original 
ruling." Janssen v. Denver Career Serv. Bd., 998 
P.2d 9, 15 (Colo.App.1999). See also People v. 
Dunlap, 975 P.2d 723, 758 (Colo.1999); People ex 
rei. Gallagher v. District Court, 666 P.2d 550, 553 
(Colo.l983). 

[6] Here, the trial court recognized that its initial 
ruling conditioning the admissibility of CRE 404(b) 
evidence upon prosecutorial pretrial notice was 
legally erroneous. Consequently, the court acted 
within its discretion in reversing that ruling and 
ultimately permitting the evidence to be introduced 
at trial. See Chun v. Board of Trustees, 92 Hawai'i 
432, 992 P.2d 127, 136 (2000)(court was not 
precluded from sua sponte reversing its prior ruling, 
which was based on an erroneous application of the 
law). 

Defendant's reliance on People v. Allen, 885 P.2d 
207 (Colo.l994), for the proposition that the trial 
court could not sua sponte change its decision, is 
misplaced. In Allen, the supreme court did not 
address the issue whether a court could sua sponte 
reconsider its own prior ruling. Instead, it held 
only that the circumstances did not justify one 
appellate court overruling a prior decision by 
another appellate court. 

Here, the circumstances justified the trial court's 
reconsideration of its prior ruling because the prior 
ruling was legally erroneous. See Pearson v. 
District Court, 924 P.2d 512, 515 

Page 8 of 12 

Page 7 

(Colo.1996)(recognizing that prejudgment orders 
can be reconsidered at any time and that the law of 
the case doctrine "is not a rule to perpetuate error" 
)(quoting lB James W. Moore & Jo Desha Lucas, 
Moore's Federal Practice § 0.404[4.-1], at 11-2 (2d 
ed.l995)). 

[7] Further, we reject any suggestion that the trial 
court's reversal of its prior ruling rendered the trial 
unfair by unduly interfering with counsel's ability to 
effectively defend defendant. Counsel did not 
assert this position either when the court reversed 
its prior ruling or at any other time during the trial 
itself. As indicated above, counsel clearly 
anticipated that this evidence might be admitted at 
trial, and she was familiar with the evidence and the 
arguments surrounding its admissibility. 
Additionally, when she selected a jury, it appeared 
that the evidence might be admitted, and she also 
successfully moved to preclude any reference by 
either counsel to the evidence during opening 
statements. Finally, she cross-examined the 
housemate about his incentives to testify for the 
prosecution, and she directed part of her closing 
argument to attacking the housemate's credibility 
based on those incentives. 

*814 Under these circumstances, we conclude that 
defendant was in no way deprived of the right to 
effective assistance of counsel as a result of the 
court's reversal of its prior order. 

C. Admissibility of the Evidence 

Defendant further contends that the trial court erred 
in admitting the housemate's testimony without (I) 
requiring the prosecution to articulate a precise 
evidentiary hypothesis for the testimony and (2) 
properly analyzing its admissibility under People v. 
Garner, supra, and People v. Spoto, 795 P.2d 1314 
(Colo.1990). We disagree. 

[8] Here, the prosecution sufficiently identified its 
purpose for eliciting the evidence as "proof of 
opportunity, preparation, knowledge and identity 
and absence of mistake." See People v. Harding, 
17 P.3d 183, 186 (Colo.App.2000)(evidence 
offered "to establish identity, guilty knowledge, 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

http:/ /web2. westlaw.cornlprintlprintstream.aspx?fn= _ top&destination=atp&mt= Westlaw&... 1/26/2007 



55 P.3d 809 

55 P.3d 809 
(Cite as: 55 P.3d 809) 

intent, design, and motive"). 

[9][10] Further, a trial court has substantial 
discretion in determining the admissibility of CRE 
404(b) evidence, and we will not overturn its 
determination unless its ruling is manifestly 
arbitrary, unreasonable, or unfair. People v. 
Copeland, 976 P.2d 334, 337 (Colo.App.1998), 
affd, 2 P.3d 1283 (Colo.2000). 

[11][12] Before admitting CRE 404(b) evidence, a 
trial court must be satisfied by a preponderance of 
the evidence that the prior bad act occurred and that 
the defendant committed the act. See People v. 
Garner, supra, 806 P.2d at 373. The trial court 
must also determine that the evidence is offered for 
a proper purpose; it is logically relevant to a 
material issue in the case; its relevance is 
independent of the intermediate inference that the 
defendant has a bad character; and its probative 
value is not substantially outweighed by the danger 
of unfair prejudice. People v. Spoto, supra, 795 
P.2d at 1318. 

[13] Here, the trial court acknowledged the 
applicability of the Garner-Spoto test and explicitly 
determined that the evidence was relevant to prove 
defendant's knowledge and was not unduly 
prejudicial. In admitting the evidence, the trial 
court implicitly determined it was satisfied that, by 
a preponderance of the evidence, the prior act 
occurred, and that the evidence was proffered for a 
proper purpose and had relevance independent of 
any inference of bad character. See People v. 
McGraw, 30 P.3d 835, 838 
(Colo.App.2001)(finding that court was satisfied, 
by preponderance of evidence, that defendant 
committed other act was implicit in court's ruling 
that the evidence was admissible); People v. 
Copeland, supra, 976 P.2d at 337 ("Having 
admitted the evidence, the trial court implicitly 
found that its probative value was not substantially 
outweighed by the danger of unfair prejudice."). 

Further, we must ultimately reject defendant's 
assertion that the roommate's testimony could not 
have had any logical relevance independent of an 
inference of defendant's bad character. 
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In order to convict defendant, the prosecution had 
to establish that she knowingly possessed the 
methamphetamine. See People v. Ceja, 904 P.2d 
1308, 1310 (Colo.l995). Defendant argued, in 
both her opening statement and closing argument, 
that she did not know that there was 
methamphetamine in her bedroom dresser. 

In United States v. Tomberlin, 130 F.3d 1318, 
1320-21 (8th Cir.l997), the defendant admitted 
occupying a bedroom but claimed to have had no 
knowledge of the methamphetamine and related 
drug items found therein. In an effort to counter 
that defense, the prosecution requested and was 
allowed to introduce evidence of the defendant's 
prior possessions of drugs. After acknowledging 
that, like CRE 404(b), "Federal Rule of Evidence 
404(b) permits a court to admit evidence of prior 
acts unless it tends to prove only a defendant's 
criminal disposition," the Eighth Circuit Court of 
Appeals upheld the admission of the evidence. The 
evidence, the court said, was relevant to prove the 
defendant's knowledge of possession and intent to 
possess the methamphetamine in his bedroom. See 
also Pyle v. State, 314 Ark. 165, 179, 862 S.W.2d 
823, 830 (1993)(where defendant testified he had 
no prior knowledge of the cocaine in his house, 
evidence that he had previously traded and used 
cocaine properly *815 admitted both as rebuttal and 
as prior acts to show knowledge). 

[14] Here, because defendant claimed a lack of 
knowledge, evidence that she had previously 
supplied methamphetamine to her roommate tended 
to make more probable than not that she was indeed 
aware of the methamphetamine in her bedroom 
dresser. As such, the evidence was relevant to an 
issue in the case independent of an inference of bad 
character. See CRE 401 ( defming relevant 
evidence); CRE 404(b )(evidence of other bad acts 
admissible to show, among other things, 
knowledge); United States v. Tomberlin, supra; 
Pyle v. State, supra. 

[15] Although the legitimate probative force of the 
evidence may not have been compelling, we must 
accord the evidence its maximum probative value 
and minimum unfair prejudicial effect. People v. 
Loggins, 981 P.2d 630, 636 (Colo.App.1998). See 
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also People v. Webster, 987 P.2d 836, 840 
(Colo.App.l998)(evidence of gang activities). 
Doing so, we are not persuaded that it was 
manifestly arbitrary, unreasonable, or unfair to 
admit the evidence under the circumstances of this 
case. 

Accordingly, because we do not conclude the trial 
court abused its wide range of discretion, reversal is 
not warranted on this ground. 

D. Limiting Instructions 

Defendant further contends that the limiting 
instructions given in connection with the 
housemate's testimony were deficient. We are not 
persuaded. 

[16] Initially, we note that, because defendant failed 
either to make a clear and timely objection to any of 
the limiting instructions or to request additional 
ones, reversal is not warranted unless plain error 
occurred. See People v. Garcia, 28 P.3d 340, 344 
(Colo.2001). 

[ 17] Generally, a trial court should instruct the jury 
on the limited purposes for which CRE 404(b) 
evidence may be considered at the time the 
evidence is admitted and again in the closing charge 
to the jury. See People v. Garner, supra, 806 P.2d 
at 373-74. When a contemporaneous limiting 
instruction articulates the explicit purpose of the 
evidence, the closing charge need only remind the 
jury that certain evidence was admitted during trial 
for a limited purpose. See Hollis v. People, 630 
P.2d 68, 70 (Colo.l981); People v. McKibben, 862 
P.2d 991, 994 (Colo.App.1993). 

[18] Here, the trial court omitted the explicit 
purpose for which the evidence was admitted in the 
initial limiting instruction given at the end of the 
housemate's direct testimony. However, it rectified 
any potential prejudice to defendant by informing 
the jury following defendant's cross-examination of 
the housemate that it had forgotten to mention that 
the housemate's testimony was admitted for the 
limited purpose of showing that defendant acted 
knowingly. See People v. Marion, 941 P.2d 287, 
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293-94 (Colo.App.l996)(limiting instruction given 
on rebuttal, but not earlier on cross-examination). 

The court's written instruction reminded the jury, in 
language tracking that of CJI-Crim. 4:02 (1983), 
that certain evidence had been admitted for a 
limited purpose. See People v. Leonard, 872 P.2d 
1325, 1329 (Colo.App.1993); People v. McKibben, 
supra, 862 P.2d at 994. Given that only six 
witnesses testified at trial, and that the housemate's 
testimony was the only evidence admitted for a 
limited purpose, we conclude that the jury would 
have had no difficulty recalling either the evidence 
or the limited purpose for which it was admitted. 

Consequently, we perceive no plain error resulting 
from the trial court's limiting instructions. 

II. Instructional Definition of Possession 

Defendant also contends that the trial court erred in 
refusing to instruct the jury on the definition of 
possession as set forth by the supreme court in 
People v. Villapando, 984 P.2d 51, 54 (Colo.1999). 
We disagree. 

In Villapando, the supreme court recited the 
definition of "possess" given in Black's Law 
Dictionary 1162-63 (6th ed. 1990): "[A]ctual 
control, care and management of the drug. 
[A][d]efendant 'possesses' [a] controlled*816 
substance when [the] defendant knows of [the] 
substance's presence, [the] substance is immediately 
accessible, and [the] defendant exercises 'dominion 
or control' over [the] substance." 

[ 19] Here, the trial court instructed the jury that: 
"Possession," as used in these instructions, does not 
necessarily mean ownership, but does mean actual, 
physical possession, or the immediate and knowing 
dominion or control over the object or the thing 
allegedly possessed. Possession need not be 
exclusive, provided that each possessor, should 
there be more than one, actually knew of the 
presence of the object, or thing possessed, and 
exercised actual physical control or immediate, 
knowing dominion or control over it. 
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The trial court's instruction mirrors that which has 
been given in numerous Colorado cases. See 
People v. Pineda-Eriza, --- P.3d ----, 2001 WL 
199419 (Colo.App. No. 98CA0721, Mar. 1, 2001); 
People v. Richardson, 8 P.3d 562, 565 
(Colo.App.2000), aff'd, 25 P.3d 54 (Colo.2001); 
People v. Mascarenas, 972 P.2d 717, 723 
(Colo.App.l998). And, after comparing the 
definition of "possess" used in Villapando with the 
definition of "possession" given here, we discern no 
appreciable difference between the two. Contrary 
to defendant's assertion, both definitions encompass 
the elements of immediate access to, and control 
and dominion over, an object. 

Consequently, we discern no error in the court's 
instruction. See People v. Jones, 990 P.2d 1098, 
1107 (Colo.App.l999)(a trial court has substantial 
discretion to formulate instructions so long as they 
are correct statements of law). 

III. Equal Protection 

Lastly, defendant argues that she is denied equal 
protection of the laws because § 18-18-405(1)(a), 
C.R.S.2001, the statute under which she was 
prosecuted here, punishes possession of a schedule 
II controlled substance more severely than § 
18-18-404, C.R.S.2001, punishes use of that same 
substance. Again, we disagree. 

In People v. Cagle, 751 P.2d 614, 620 (Colo.1988), 
the supreme court rejected the very argument raised 
by defendant, reasoning that possession could be 
punished more severely than use because one who 
has possession of a controlled substance, but does 
not use it, has the capability of distributing or 
dispensing it to others. 

Defendant's reliance on People v. Villapando, supra, 
for a contrary conclusion, is misplaced. In 
Villapando, the defendant was prosecuted on both 
possession and use charges based solely on the fact 
that, while incarcerated, he tested positive for an 
active ingredient of marijuana. Because the 
defendant could not have "used" marijuana without 
first possessing it, the supreme court held that a 
person who used the drugs could not be punished 
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more severely for possessing than using those drugs. 

[20] Unlike Villapando, but like Cagle, the present 
case concerns a defendant who possessed, but had 
not used the drugs. Like Cagle, defendant here 
was capable of distributing the methamphetamine to 
another, as she had previously done to her 
housemate. Thus Cagle, not Villapando, controls 
the outcome in this case. 

Accordingly, the judgment is affirmed. 

Judge NEY concurs. 
Judge ROY concurs in part and dissents in 
part.Judge ROY concurring in part and dissenting in 
part. 
While I concur with the balance of the opinion, I 
respectfully dissent from the majority's holding that 
the roommate's testimony that defendant had 
previously given him illegal drugs was admissible 
to prove that defendant later knowingly possessed 
the drugs in question here. 

The fact that a defendant has knowingly possessed 
illegal drugs in the past may be intuitively relevant 
to whether he or she knowingly possessed the 
illegal drugs charged, but such a fact has no logical 
relevance independent of the prohibited inference 
that the defendant has and was acting *817 in 
conformity with a bad character. See People v. 
Spoto, 795 P.2d 1314 (Colo.l990). Put another 
way, that a person had knowledge in one instance is 
of very marginal relevance in determining whether 
the person has knowledge in a subsequent instance. 
People v. Duncan, 33 P.3d 1180, 1184 
(Colo.App.2001)(Roy, J., concurring in part and 
dissenting in part). Further, even if there were 
some modicum of logical relevance independent of 
the prohibited inference, its probative value would 
be vastly outweighed by the danger of unfair 
prejudice to the defendant. 

Because whether defendant acted "knowingly" was 
the primary issue at trial, I cannot conclude the 
error here in admitting the roommate's testimony 
was harmless. Therefore, I would reverse and 
remand for a new trial. 

Colo.App.,2002. 
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2. Recommendation To Forward the Proposed 
Amendment to Evidence Rule 408 to the Judicial Conference 

Federal courts have long been divided on three important questions 
concerning the scope of Rule 408, the rule prohibiting admissibility of statements 
and offers during compromise negotiations when offered to prove the validity or 
amount of the claim: 

1) Some courts hold that evidence of compromise is admissible 
against the settling party in subsequent criminal litigation while others hold 
that compromise evidence is excluded in subsequent criminal litigation when 
offered as an admission of guilt. 

2) Some courts hold that statements in compromise can be admitted 
to impeach by way of contradiction or prior inconsistent statement. . Other 
courts disagree, noting that if statements in compromise could be admitted 
for contradiction or prior inconsistent statement, this would chill settlement 
negotiations, in violation of the policy behind the Rule. 

3) Some courts hold that offers in compromise can be admitted in 
favor of the party who made the offer; these courts reason that the policy of 
the rule, to encourage settlements, is not at stake where the pmty who makes 
the statement or offer is the one who wants to admit it at trial. Other courts 
hold that settlement statements and offers are never admissible to prove the 
validity or the amount of the claim, regardless of who offers the evidence. 

3 



These courts reason that the text of the Rule does not provide an exception 
based on identity of the proffering party, and that admitting compromise 
evidence would raise the risk that lawyers would have to testify about the 
settlement negotiations, thus risking disqualification. 

Over a number of meetings, the Committee unanimously agreed that Rule 
408 should be amended to 1) limit the impeachment exception to use for bias, and 
2) exclude compromise evidence even if offered by the party who made an offer of 
settlement. The reason for the former amendment is that a broader impeachment 
exception is likely to chill settlement negotiations, as the parties may fear that 
anything they say could somehow be found inconsistent with a later statement at 
trial. The reason for the latter amendment is that a rule permitting a party to admit 
its own statements and offers in compromise could result in the strategic 
manufacturing of evidence, and also could lead to attorneys having to testify about 
just what statements and offers were made in alleged compromise. 

The remaining issue-whether compromise evidence should be admissible in 
criminal cases-has been the subject of extensive discussion at Evidence Rules 
Committee meetings over a number of years. At all of these meetings, the Justice 
Department representative expressed concern that some statements made in civil 
compromise (e.g., to tax investigators) could be critical evidence needed in a 
criminal case to prove that the defendant had committed a crime. But other 
Committee members argued that any rule permitting compromise evidence to be 
admitted in a criminal case would deter the settlement of civil cases. 

Eventually a compromise was reached that distinguished between statements 
made in settlement negotiations (admissible in a subsequent criminal case) and the 
offer or acceptance of the settlement itself (inadmissible in a subsequent criminal 
case if offered to prove the validity or amount of the claim). It was noted - from 
the personal experience of several lawyers- that a defendant may decide to settle 
a civil case even though it strenuously denies wrongdoing. In such cases the 
settlement itself should not be admissible in criminal cases because the settlement 
is more a recognition of reality than an admission of criminality. Moreover, if the 
settlement itself could be admitted as evidence of guilt, defendants may choose not 
to settle, and this could delay needed compensation to those allegedly injured by the 
defendant's activities. At the April2004 meeting, a majority of the Committee voted 
to release a proposed amendment to Rule 408 that would exclude offers and 
acceptances of settlement in criminal cases, but that would admit in such cases 
conduct and statements made in the course of settlement negotiations. The Standing 
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Committee approved the proposal for release for public comment. 

The public comment on the proposed amendment to Rule 408 was negative. 
Criticisms included: 1) the rule would deter settlement discussions; 2) it would create 
a trap for the poorly counseled and the otherwise unwary, who might not know that 
statements of fault made in a settlement of a civil case might later be used against 
them in a criminal case; 3) it would allow private parties to abuse the rule by 
threatening to give over to the government alleged statements of fault made during 
private settlement negotiations; 4) it would result in attorneys having to become 
witnesses against their civil clients in a subsequent criminal case, as a lawyer may 
be called to testify about a statement that either the lawyer or the client made in a 
settlement negotiation; and 5) it would raise a problematic distinction between 
protected offers and unprotected statements and conduct-a distinction that was 
rejected as unworkable when Rule 408 was originally enacted. The public comment 
supported a rule providing that statements as well as offers and acceptances made 
during compromise negotiations are never admissible in a subsequent criminal case 
when offered to prove the validity or amount of the claim. 

At the April2005 meeting, most of the Evidence Rules Committee members 
expressed significant concern over and sympathy with the negative public comment. 
But the DOJ representative argued at length that the comment was misguided. He 
made the following points: 1) the comment overstates the protection of the existing 
rule, which prohibits compromise evidence in criminal cases only when it is offered 
to prove the validity or amount ofthe claim; 2) the comment fails to note that several 
circuits already employ a rule that admits compromise evidence in criminal cases 
even when offered as an admission of guilt; 3) the comment fails to take account of 
the fact that many statements made to government enforcement officials in an 
arguable effort to settle a civil regulatory matter are essential for proving the 
defendant's guilt in a subsequent criminal case-the primary example being a 
statement to a revenue agent that is later critical evidence against the defendant in a 
criminal tax prosecution; 4) the rule preferred by the public comment would allow 
a defendant to make a statement in compromise and later testify in a criminal case 
inconsistently with that statement, free from impeachment. 

Extensive discussion ensued in response to the DOJ representative's 
presentation in favor of the proposed amendment as issued for public comment. 
Several committee members were sympathetic to the government's position that 
statements of fault made to government regulators would provide critical evidence 
of guilt in a subsequent criminal prosecution. They noted, however, that the 
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government's concerns did not apply to statements made in compromise between 
private parties. The practicing lawyers on the Committee noted that it was often 
necessary for a client to apologize to a private adversary in order to obtain a 
favorable settlement. If that apology could later be referred to the government and 
used as an admission of guilt, it is highly likely that such an apology would never be 
made, and many cases could not be settled. In light of this concern, a compromise 
provision was proposed that would permit statements in compromise to be admitted 
as evidence of guilt, but only when made in an action brought by a government 
regulatory agency. 

Committee members recognized that the proposed compromise would require 
some work on the language of the proposal, as well as work on the Committee Note. 
The Committee therefore resolved to allow the Reporter to prepare language that 
would permit statements of compromise to be admitted in criminal cases only when 
made in an action brought by a government regulatory agency. That language would 
be reviewed by the Chair and if the Chair approved, the proposal could be sent out 
for an electronic vote by the Committee members. On May 9, 2005 a proposed 
amendment to Rule 408 was sent electronically to all Committee members. That 
proposal would permit statements of compromise to be admitted in criminal cases 
only if made in cases brought by a government regulatory agency. An e-mail vote 
was taken and the proposed amendment was approved by a 5-2 vote. 

Recommendation - The Evidence Rules Committee recommends that the 
proposed amendment to Evidence Rule 408, as modified after public 
comment, be approved and forwarded to the Judicial Conference. 



Rule 408. Compromise and Offers to Compromise 

(a) Prohibited uses.-Evidence of the following is not 

2 admissible on behalf of any party. when offered to prove 

3 liability for, invalidity of, or amount of a claim that was 

4 disputed as to validity or amount. or to impeach through a 

5 prior inconsistent statement or contradiction: 

6 (1) furnishing or offering or promising to furnish; 

7 =::or f27 accepting or offering or promising to accept; a 

8 valuable consideration in compromising or attempting to 
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9 compromise a the claim which was disputed as to either 

10 validity 01 amount; and, is not admissible to prove liability 

11 fur 01 invalidity of the claim 01 its amount. Evidence of 

12 ill conduct or statements made in compromise 

13 negotiations is likewise not admissible regarding the claim, 

14 except when offered in a criminal case and the negotiations 

15 related to a claim by a public office or agency in the exercise 

16 of regulatory, investigative, or enforcement authority. ~ 

17 tole does not r eqttit e the exclusion of any e vide nee other wise 

18 disco v cr able met ely because it is presented in the cotttse of 

19 compromise negotiations. 

20 (b) Permitted uses.-This rule--also does not require 

21 exclusion when if the evidence is offered for another pmpose, 

22 such as purposes not prohibited by subdivision (a). Examples 

23 of permissible purposes include proving a witness's bias or 

24 prejudice of a witness, ~ negativing negating a contention of 

~7 
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25 undue delay;- ~or and proving an effort to obstruct a criminal 

26 investigation or prosecution. 

Committee Note 

Rule 408 has been amended to settle some questions in the courts 
about the scope of the Rule, and to make it easier to read. First, the 
amendment provides that Rule 408 does not prohibit the introduction 
in a criminal case of statements or conduct during compromise 
negotiations regarding a civil dispute by a government regulatory, 
investigative, or enforcement agency. See, e.g., United States v. 
Prewitt, 34 F.3d 436,439 (7111 Cir. 1994) (admissions of fault made 
in compromise of a civil securities enforcement action were 
admissible against the accused in a subsequent criminal action for 
mail fraud). Where an individual makes a statement in the presence 
of government agents, its subsequent admission in a criminal case 
should not be unexpected. The individual can seek to protect against 
subsequent disclosure through negotiation and agreement with the 
civil regulator or an attorney for the government. 

Statements made in compromise negotiations of a claim by a 
government agency may be excluded in criminal cases where the 
circumstances so warrant under Rule 403. For example, if an 
individual was unrepresented at the time the statement was made in 
a civil enforcement proceeding, its probative value in a subsequent 
criminal case may be minimal. But there is no absolute exclusion 
imposed by Rule 408. 

In contrast, statements made during compromise negotiations of 
other disputed claims are not admissible in subsequent criminal 
litigation, when offered to prove liability for, invalidity of, or amount 
of those claims. When private parties enter into compromise 
negotiations they cannot protect against the subsequent use of 
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statements in criminal cases by way of private ordering. The inability 
to guarantee protection against subsequent use could lead to parties 
refusing to admit fault, even if by doing so they could favorably settle 
the private matter. Such a chill on settlement negotiations would be 
contrary to the policy of Rule 408. 

The amendment distinguishes statements and conduct (such as a 
direct admission offault) made in compromise negotiations of a civil 
claim by a government agency from an offer or acceptance of a 
compromise of such a claim. An offer or acceptance of a 
compromise of any civil claim is excluded under the Rule if offered 
against the defendant as an admission of fault. In that case, the 
predicate for the evidence would be that the defendant, by 
compromising with the government agency, has admitted the validity 
and amount of the civil claim, and that this admission has sufficient 
probative value to be considered as evidence of guilt. But unlike a 
direct statement of fault, an offer or acceptance of a compromise is 
not very probative of the defendant's guilt. Moreover, admitting such 
an offer or acceptance could deter a defendant from settling a civil 
regulatory action, for fear of evidentiary use in a subsequent criminal 
action. See, e.g., Fishman, Jones on Evidence, Civil and Criminal, 
§ 22:16 at 199, n.83 (7th ed. 2000) ("A target of a potential criminal 
investigation may be unwilling to settle civil claims against him if by 
doing so he increases the risk of prosecution and conviction."). 

The amendment retains the language ofthe original rule that bars 
compromise evidence only when offered as evidence of the 
"validity," "invalidity," or "amount" of the disputed claim. The 
intent is to retain the extensive case law finding Rule 408 
inapplicable when compromise evidence is offered for a purpose 
other than to prove the validity, invalidity, or amount of a disputed 
claim. See, e.g., Athey v. Farmers Ins. Exchange, 234 F.3d 357 (8111 

Cir. 2000) (evidence of settlement offer by insurer was properly 
admitted to prove insurer's bad faith); Coakley & Williams v. 
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Structural Concrete Equip., 973 F .2d 349 (4th Cir. 1992) (evidence of 
settlement is not precluded by Rule 408 where offered to prove a 
party's intent with respect to the scope of a release); Cates v. Morgan 
Portable Bldg. Corp., 708 F .2d 683 (7th Cir. 1985) (Rule 408 does not 
bar evidence of a settlement when offered to prove a breach of the 
settlement agreement, as the purpose of the evidence is to prove the 
fact of settlement as opposed to the validity or amount of the 
underlying claim); Uforma/Shelby Bus. Forms, Inc. v. NLRB, 111 
F .3d 1284 (6th Cir. 1997) (threats made in settlement negotiations 
were admissible; Rule 408 is inapplicable when the claim is based 
upon a wrong that is committed during the course of settlement 
negotiations). So for example, Rule 408 is inapplicable if offered to 
show that a party made fraudulent statements in order to settle a 
litigation. 

The amendment does not affect the case law providing that Rule 
408 is inapplicable when evidence of the compromise is offered to 
prove notice. See, e.g., United States v. Austin, 54 F.3d 394 (7th Cir. 
1995) (no error to admit evidence of the defendant's settlement with 
the FTC, because it was offered to prove that the defendant was on 
notice that subsequent similar conduct was wrongful); Spell v. 
McDaniel, 824 F .2d 1380 (4th Cir. 1987) (in a civil rights action 
alleging that an officer used excessive force, a prior settlement by the 
City of another brutality claim was properly admitted to prove that 
the City was on notice of aggressive behavior by police officers). 

The amendment prohibits the use of statements made in 
settlement negotiations when offered to impeach by prior inconsistent 
statement or through contradiction. Such broad impeachment would 
tend to swallow the exclusionary rule and would impair the public 
policy of promoting settlements. See McCormick on Evidence at 186 
(5th ed. 1999) ("Use of statements made in compromise negotiations 
to impeach the testimony of a party, which is not specifically treated 
in Rule 408, is fraught with danger of misuse of the statements to 



FEDERAL RULES OF EVIDENCE 9 

prove liability, threatens frank interchange of information during 
negotiations, and generally should not be permitted."). See also 
EEOC v. Gear Petroleum, Inc., 948 F .2d 1542 (1 01

h Cir.l991) (letter 
sent as part of settlement negotiation cannot be used to impeach 
defense witnesses by way of contradiction or prior inconsistent 
statement; such broad impeachment would undermine the policy of 
encouraging uninhibited settlement negotiations). 

The amendment makes clear that Rule 408 excludes compromise 
evidence even when a party seeks to admit its own settlement offer 
or statements made in settlement negotiations. If a party were to 
reveal its own statement or offer, this could itself reveal the fact that 
the adversary entered into settlement negotiations. The protections 
of Rule 408 cannot be waived unilaterally because the Rule, by 
definition, protects both parties from having the fact of negotiation 
disclosed to the jury. Moreover, proof of statements and offers made 
in settlement would often have to be made through the testimony of 
attorneys, leading to the risks and costs of disqualification. See 
generally Pierce v. F.R. Tripier & Co., 955 F.2d 820, 828 (2d Cir. 
1992) (settlement offers are excluded under Rule 408 even if it is the 
offeror who seeks to admit them; noting that the "widespread 
admissibility of the substance of settlement offers could bring with 
it a rash of motions for disqualification of a party's chosen counsel 
who would likely become a witness at trial"). 

The sentence of the Rule referring to evidence "otherwise 
discoverable" has been deleted as superfluous. See, e.g., Advisory 
Committee Note to Maine Rule ofEvidence 408 (refusing to include 
the sentence in the Maine version of Rule 408 and noting that the 
sentence "seems to state what the law would be if it were omitted"); 
Advisory Committee Note to Wyoming Rule of Evidence 408 
(refusing to include the sentence in Wyoming Rule 408 on the ground 
that it was "superfluous"). The intent of the sentence was to prevent 
a party from trying to immunize admissible information, such as a 
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pre-existing document, through the pretense of disclosing it during 
compromise negotiations. See Ramada Development Co. v. Rauch, 
644 F.2d 1097 (5 111 Cir. 1981). But even without the sentence, the 
Rule cannot be read to protect pre-existing information simply 
because it was presented to the adversary in compromise 
negotiations. 

CHANGES MADEAFTERPUBLICATION AND COMMENTS 

In response to public comment, the proposed amendment was 
changed to provide that statements and conduct during settlement 
negotiations are to be admissible in subsequent criminal litigation 
only when made during settlement discussions of a claim brought by 
a government regulatory agency. Stylistic changes were made in 
accordance with suggestions from the Style Subcommittee of the 
Standing Committee. The Committee Note was altered to accord with 
the change in the text, and also to clarify that fraudulent statements 
made during settlement negotiations are not protected by the Rule. 

* * * * * 



RULES OF EVIDENCE 

Rule 408. Compromise and Offers to Compro
mise 

Evidence of 0) fumishing or offering or promising 
to furnish, or (2) accepting or offering or promising to 
accept, a valuable consideration in compromising or 
attempting to compromise a claim which was disputed 
as to either validity or amount, is not admissible to 
prove liability for ·or invalidity of the claim or its 
amount. Evidence of conduct or statements made in 
compromise negotiations is likewise not admissible. 
This rule does not require the exclusion of any evi
dence otherwise discoverable merely because it is 
presented in the course of compromise negotiations. 
This rule also does not require exclusion when the 
evidence is offered for another purpose, such as prov
ing bias or prejudice of a witness, negativing a conten
tion of undue delay, or proving an effort to obstruct a 
criminal investigation or prosecution. 
(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1933.) 

Proposed Amendment of Rule 

Effective December 1, 2006, alisent contrary Con
gressional action, this rule is amended to read as 
follows: 

(a) Prohibited uses.-Evidence of the following is 
not adrnissible on behalf of any pa?1y, when offered to 
prove liability for, i.nvalidity of or amount of a claim 
that was disputed as to validity or amount, or to 
impeach thTough a prim· inconsistent statement or 
contradiction: 

{1) furnishing or offe?·ing or pr·omising tofu?·
ni.sh-o?· a.ccepting or offering or promising to 
accept-a valuable consideration i,n comprmnis
ing or attempting to compromise the claim; and 

(2) condu,ct or statements made in compro
?nise negotiati.ons regardi.ng the claim, except 
when offe?·ed in a c?·iminal case and the negotia
tions related to a claim by a public office or 
agency in the exe1·cise of regulatmy, investiga
tive, or enfm·cement authority. 

(b) Permitted uses.-This 1-ule does not require 
exclusion ~f the evidence is offered for purposes not 
prohibited by subdivision (a). Exmnples of pe1"11'1ii.ssi
ble pu.rposes ·include p1·ovi.ng a witness's bias OT pTej
udice; nega.ting a contenti.on of undue delay; and 
pmving an effm1 to obstrnct a c?·iminal investigation 
oT prosecution. 

ADVISORY COMMITTEE NOTES 

1972 Proposed Rules 

AE a matter of general agreement, evidence of an offer to 
compromise a claim is not receivable in evidence as an 
admission of, as the case may be, the validity or invalidity of 
the claim. AE with evidence of subsequent remedial mea
sures. dealt with in Rule 407, exclusion mav be based on two 
grounds. (1) The evidence is inelevant, si~ce the offer may 

,terials, see Title 28 U.S.C.A. 
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RELEVANCY Rule 408 

be motivated by a desire for peace rather than from any 
concession of weakness of position. The validity of this 
position will vary as the amount of the offer varies in relation 
to the size of the claim and may also be influenced by other 
circumstances. (2) A more consistently impressive ground is 
promotion of the public policy favoring the compromise and 
settlement of disputes. McCormick §§ 76, 251. While the 
rule is ordinarily phrased in terms of offers of compromise, it 
is apparent that a similar attitude must be taken with respect 
to completed compromises when offered against a party 
thereto. This latter situation will not, of course, ordinarily 
occur except when a party to the present litigation has 
compromised with a third person. 

The same policy underlies the provision of Rule 68 of the 
Federal Rules of Civil Procedure that evidence of an unac
cepted offer of judgment is not admissible except in a 
proceeding to determine costs. 

The practical value of the common law rule has been 
greatly diminished by its inapplicability to admissions of fact, 
even though made in the course of compromise negotiations, 
unless hypothetical, stated to be "without prejudice," or so 
connected with the offer as to be inseparable from it. 
McCormick § 251, pp. 540-541. An inevitable effect is to 
inhibit freedom of communication with respect to compro
mise, even among lawyers. Another effect is the generation 
of controversy over whether a given statement falls within or 
without the protected area. These considerations account 
for the expansion of the rule herewith to include evidence of 
conduct or statements made in compromise negotiations, as 
well as the offer or completed compromise itself. For similar 
provisions see California Evidence Code §§ 1152, 1154. 

The policy considerations which underlie the rule do not 
come into play when the effort is to induce a creditor to 
settle an admittedly due amount for a lesser sum. McCor
mick § 251, p. 540. Hence the rule requires that the claim 
be disputed as to either validity or amount. 

mulation was likely to impede rather than assist efforts to 
achieve settlement of disputes. For one thing, it is not 
always easy to tell when compromise negotiations begin, and 
informal dealings end. Also, parties dealing with govern
ment agencies would be reluctant to furnish factual informa
tion at preliminary meetings; they would wait until "com
promise negotiations" began and thus hopefully effect an 
immunity for themselves with respect to the evidence sup
plied. In light of these considerations, the Committee re
cast the Rule so that admissions of liability or opinions 
given during compromise negotiations continue inadmissible, 
but evidence of unqualified factual assertions is admissible. 
The latter aspect of the Rule is drafted, however, so as to 
preserve other possible objections to the introduction of 
such evidence. The Committee intends no modification of 
current law whereby a party may protect himself from 
future use of his statements by couching them in hypotheti
cal conditional form. House Report No. 93-650. 

This rule as reported makes evidence of settlement or 
attempted settlement of a disputed claim inadmissible when 
offered as an admission of liability or the amount of liability. 
The purpose of this rule is to encourage settlements which 
would be discouraged if such evidence were admissible. 

Under present law, in most jurisdictions, statements of 
fact made during settlement negotiations, however, are ex
cepted from this ban and are admissible. The only escape 
from admissibility of statements of fact made in a settlement 
negotiation is if the declarant or his representative expressly 
states that the statement is hypothetical in nature or is made 
without prejudice. Rule 408 as submitted by the Court 
reversed the traditional rule. It would have brought state
ments of fact within the ban and made them, as well as an 
offer of settlement, inadmissible. 

The House amended the rule and would continue to make 
evidence of facts disclosed during compromise negotiations 
admissible. It thus reverted to the traditional rule. The 
House committee report states that the committee intends to 
preserve current law under which a party may protect 
himself by couching his statements in hypothetical form [See 
House Report No. 93-650 above]. The real impact of this 
amendment, however, is to deprive the rule of much of its 
salutary effect. The exception for factual admissions was 
believed by the Advisory Committee to hamper free commu
nication between parties and thus to constitute an unjustifia
ble restraint upon efforts to negotiate settlements-the en
couragement of which is the purpose of the rule. Further, 
by protecting hypothetically phrased statements, it constitut
ed a preference for the sophisticated, and a trap for the 

unwary. 
Three States which had adopted rules of evidence pat-

The final sentence of the rule serves to point out some 
limitations upon its applicability. Since the rule excludes 
only when the purpose is proving the validity or invalidity of 
the claim or its amount, an offer for another purpose is not 
within the rule. The illustrative situations mentioned in the 
rule are supported by the authorities. As to proving bias or 
prejudice of a witness, see Annot., 161 A.L.R. 395, contra, 
Fenberg v. RosenthaL 348 Ill.App. 510, 109 N.E.2d 402 
(1952), and negativing a contention of lack of due diligence in 
presenting a claim, 4 Wigmore § 1061. An effort to "buy 
off' the prosecution or a prosecuting witness in a criminal 
case is not within the policy of the rule of exclusion. McCor
mick § 251, p. 542. 

For other rules of similar import, see Uniform Rules 52 
and 53; California Evidence Code §§ 1152, 1154; Kansas 
Code of Civil Procedure §§ 60-452, 60-453; New .Jersey 

terned after the proposed rules prescribed by the Supreme 
Court opted for versions of rule 408 identical with the 
Supreme Court draft with respect to the inadmissibility of 
conduct or statements made in compromise negotiations 
[Nev.Rev.Stats. § 48.105; N.Mex.Stats.Anno. (1973 Supp.) 
§ 20-4-408; West's Wis.Stats.Anno. (1973 Supp.) § 904.08]. 

Evidence Rules 52 and 53. 

1974 Enactment 

Under existing federal law evidence of conduct and state
ments made in compromise negotiations is admissible in 
subsequent litigation between the parties. The second sen
tence of Rule 408 as submitted by the Supreme Court 
proposed to reverse that doctrine in the interest of further 
promoting non-judicial settlement of disputes. Some agen
cies of government expressed the view that the Court for-

For these reasons, the committee has deleted the House 
amendment and restored the rule to the version submitted 
by the Supreme Court with one additional amendment. This 
amendment adds a sentence to insure that evidence, such as 
documents, is not rendered inadmissible merely because it is 
presented in the course of compromise negotiations if the 
evidence is otherwise discoverable. A party should not be 

Complete Annotation Materials, see Title 28 U.S.C.A. 
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able to immunize from admissibility documents otherwise 
discoverable merely by offering them in a compromise nego
tiation. Senate Report No. 93-1277. 

'l'ht> House bill provides that evidence of admissions of 
liability or opinions given during compromise negotiations is 
not admissible, but that evidence of facts disclosed during 
compromise negotiations is not inadmissible by virtue of 
having been first disclosed in the compromise negotiations. 
The Senate amendment provides that evidence of conduct or 
statements made in compromise negotiations is not admissi
ble. The Senate amendment also provides that the rule does 
not require the exclusion of any evidence otherwise discover
able merely because it is presented in the course of compro
mise negotiations. 

The House bill was drafted to meet the objection of 
exec1itive agencies that under the rule as proposed by the 
Supreme Court, a party could present a fact during compro
mise negotiations and thereby prevent an opposing party 
from offering evidence of that fact at trial even though such 
evidence was obtained from independent sources. The Sen
ate amendment expressly precludes this result. 

The Conference adopts the Senate amendment. House 
Report No. 93-1597. 

2006 Amendment 

[E.ffective December 1, 2006, absent contmry Congressional 
action.} 

Rule 408 has been amended to settle some questions in the 
courts about the scope of the Rule, and to make it easier to 
read. First, the amendment provides that Rule 408 does not 
prohibit the introduction in a criminal case of statements or 
conduct during compromise negotiations regarding a civil 
dispute by a government regulatory, investigative, or en
forcement agency. See, e.g., United States v. Prewitt, 34 
F.3d 436, 439 (7th Cir. 1994) (admissions of fault made in 
compromise of a civil securities enforcement action were 
admissible against the accused in a subsequent criminal 
action for mail fraud). Where an individual makes a state
ment in the presence of government agents, its subsequent 
admission in a criminal case should not be unexpected. The 
individual can seek to protect against subsequent disclosure 
through negotiation and agreement with the civil regulator or 
an attorney for the government. 

Statements made in compromise negotiations of a claim by 
a government agency may be excluded in criminal cases 
where the circumstances so warrant under Rule 403. For 
example, if an individual was unrepresented at the time the 
statement was made in a civil enforcement proceeding, its 
probative value in a subsequent criminal case may be mini
mal. But there is no absolute exclusion imposed by Rule 
408. 

In contrast, statements made during compromise negotia
tions of other disputed claims are not admissible in subse
quent crin1inal litigation, when offered to prove liability for, 
invalidity of, or amount of those claims. When private 
parties enter into compromise negotiations they cannot pro
tect against the subsequent use of statements in criminal 
cases by way of private ordering. The inability to guarantee 
protection against subsequent use could lead to parties refus
ing to admit fault, even if by doing so they could favorably 
settle the private matter. Such a chill on settlement negotia
tions would be contrary to the policy of Rule 408. 

The amendment distinguishes statements and conduct 
(such as a direct admission of fault) made in compromise 
negotiations of a civil claim by a government agency from an 
offer or acceptance of a compromise of such a claim. An 
offer or acceptance of a compromise of any civil claim is 
excluded under the Rule if offered against the defendant as 
an admission of fault. In that case, the predicate for the 
evidence would be that the defendant, by compromising with 
the government agency, has admitted the validity and 
amount of the civil claim, and that this admission has suffi
cient probative value to be considered as evidence of guilt. 
But unlike a direct statement of fault, an offer or acceptance 
of a compromise is not very probative of the defendant's 
guilt. Moreover, admitting such an offer or acceptance could 
deter a defendant from settling a civil regulatory action, for 
fear of evidentiary use in a subsequent criminal action. See, 
e.g., Fishman, Jones on E1•idence, Civil a.nd Criminal, 
§ 22:16 at 199, n.83 (7th ed. 2000) ("A target of a potential 
criminal investigation may be unwilling to settle civil claims 
against him if by doing so he increases the risk of prosecu
tion and conviction."). 

The amendment retains the language of the original rule 
that bars compromise evidence only when offered as evidence 
of the "validity," "invalidity," or "amount" of the disputed 
claim. The intent is to retain. the extensive case law finding 
Rule 408 inapplicable when compromise evidence is offered 
for a purpose other than to prove the validity, invalidity, or 
amount of a disputed claim. See, e.g., .Athey v. Farmers Ins. 
Exchange, 234 F.3d 357 (8th Cir. 2000) (evidence of settle
ment offer by insurer was properly admitted to prove insur
er's bad faith); Coakley & Williams v. Structural Concrete 
Equip., 973 F.2d 349 (4th Cir. 1992) (evidence of settlement is 
not precluded by Rule 408 where offered to prove a party's 
intent with respect to the scope of a release); Cates v. 
Morgan Portable Bldg. Corp., 708 F.2d 683 (7th Cir. 1985) 
(Rule 408 does not bar evidence of a settlement when offered 
to prove a breach of the settlement agreement, as the 
purpose of the evidence is to prove the fact of settlement as 
opposed to the validity or amount of the underlying claim); 
Uforrna/Shelby Bus. Fo?•Jns, Inc. v. NLRB, 111 F.3d 1284 
(6th Cir. 1997) (threats made in settlement negotiations were 
admissible; Rule 408 is inapplicable when the claim is based 
upon a wrong lliat is committed during the course of settle
ment negotiations). So for example, Rule 408 is inapplicable 
if offered to show that a party made fraudulent statements in 
order to settle a litigation. 

The amendment does not affect the case law providing that 
Rule 408 is inapplicable when evidence of the compromise is 
offered to prove notice. See, e.g., United States v. Austin, 54 
F.3d 394 (7th Cir. 1995) (no error to admit evidence of the 
defendant's settlement willi the FTC, because it was offered 
to prove that the defendant was on notice that subsequent 
similar conduct was wrongful); Spell v. McDaniel, 824 F.2d 
1380 (4th Cir. 1987) (in a civil rights action alleging that an 
officer used excessive force, a prior settlement by the City of 
another brutality claim was properly admitted to prove that 
the City was on notice of aggressive behavior by police 
officers). 

The amendment prohibits the use of statements made in 
settlement negotiations when offered to impeach by prior 
inconsistent statement or through contradiction. Such broad 
impeachment would tend to swallow the exclusionary rule 
and would impair the public policy of promoting settlements. 
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See McCo·rmick on. Evidence at 186 (5lh eel. 1999) ("Use of 
statements made in compromise negotiations to impeach the 
testimony of a party, which is not specifically treated in Rule 
408, is fraught with danger of misuse of the statements to 
prove liability, threatens frank interchange of information 
during negotiations, and generally should not be permit
ted."). Sec also EEOC v. Gear Petroleum. Tnc., 948 F.2d 
1542 (lOth Cir.1991) (letter sent as part of settlement negotia
tion cannot be used to impeach defense witnesses by way of 
contradiction or prior inconsistent statement; such broad 
impeachment would undermine the policy of encouraging 
uninhibited settlement negotiations). 

The amendment makes clear that Rule 408 excludes com
promise evidence even when a party seeks to admit its own 
settlement offer or statements made in settlement negotia
tions. If a party were to reveal its own statement or offer, 
this could itself reveal the fact that the adversary entered 
into settlement negotiations. The protections of Rule 408 
cannot be waived unilaterally because the Rule, by definition, 
protects both parties from having the fact of negotiation 
disclosed to the jury. Moreover, proof of statements and 
offers made in settlement would often have to be made 
through the testimony of attorneys, leading to the risks and 
costs of disqualification. See genemlly Pie1·ce ·v. F.R. T1·iple1· 
& Co., 955 F.2d 820, 828 (2d Cir. 1992) (settlement offers are 
excluded under Rule 408 even if it is the offeror who seeks to 
admit them; noting that the "widespread admissibility of the 
substance of settlement offers could bring with it a rash of 
motions for disqualification of a party's chosen counsel who 
would likely become a witness at trial"). 

The sentence of the Rule refeni.ng to evidence "otherwise 
discoverable" has been deleted as superfluous. See, e.g., 
Advisory Committee Note to Maine Rule of Evidence 408 
(refusing to include the sentence in the Maine version of Rule 
408 aud noting that the sentence "seems to state what the 
law would be if it were omitted"); Advisory Committee Note 
to Wyoming Rule of Evidence 408 (refusing to include the 
sentence in Wyoming Rule 408 on the ground that it was 
"superfluous"). The intent of the sentence was to prevent a 
party from trying to immunize admissible information, such 
as a pre-existing document, through the pretense of disclos
ing it during compromise negotiations. See Ramada De·vel
opm.ent Co. v. Rauch, 644 F.2d 1097 (5th Cir. 1981). But 
even without the sentence, the Rule cannot be read to 
protect pre-existing information simply because it was pre
sented to the adversary in compromise negotiations. 



COLORADO RULES OF EVIDENCE 

RULE 408. COMPROMISE AND OFFERS 
TO COMPROMISE 

Evidence of (1) furnishing or offering or promising 
to furnish, or (2) accepting or offering or promising to 
accept, a valuable consideration in compromising or 
attempting to compromise a claim which was disputed 
as to either validity or amount, is not admissible to 
prove liability for or invalidity of the claim or its 
amount. Evidence of conduct or statements made in 
compromise negotiations is likewise not admissible. 
This rule does not require the exclusion of any evi
dence otherwise discoverable merely because it is 
presented in the course of compromise negotiations. 
This rule also does not require exclusion when the 
evidence is offered for another purpose, such as prov
ing bias or prejudice of a witness, negativing a conten
tion of undue delay, or proving an effort to obstruct a 
criminal investigation or prosecution. 



3. Recommendation To Forward the Proposed 
Amendment to Evidence Rule 606(b) to the Judicial Conference 

Evidence Rule 606(b) generally prohibits parties from introducing testimony 
or affidavits from jurors in an attempt to impeach the jury verdict. Federal courts 
have established an exception to the rule that permits juror proof on certain errors 
in rendering the verdict, even though there is no language permitting such an 
exception in the text ofthe Rule. But the circuits have long been in dispute about the 
breadth of that exception. Some courts allow juror proof whenever the verdict has 
an effect that is different from the result that the jury intended to reach, while other 
courts follow a narrower exception permitting juror proof only where the verdict 
reported is different from that which the jury actually reached because of some 
clerical error. The former exception is broader because it would permit juror proof 
whenever the jury misunderstood (or ignored) the court's instructions. For example, 
if the judge told the jury to report a damage award without reducing it by the 
plaintiffs proportion of fault, and the jury disregarded that instruction, the verdict 
reported would be a result different from what the jury actually intended, thus fitting 
the broader exception. But it would not be different from the verdict actually 
reached, and so juror proof would not be permitted under the narrow exception for 
clerical errors. 

The Evidence Rules Committee has determined that an amendment to Rule 
606(b) is necessary in order to bring the case law on the rule into conformance with 
the text of the Rule, and, more importantly, to clarify the breadth of the exception for 
mistakes in entering the verdict. 

The proposed amendment to Rule 606(b) that was released for public 
comment in 2004 added an exception permitting juror testimony or affidavit when 
offered to prove that "the verdict reported is the result of a clerical mistake." The 
Committee determined that a broader exception permitting proof of juror statements 
whenever the jury misunderstood or ignored the court's instruction would have the 
potential of intruding into juror deliberations and upsetting the finality of verdicts 
in a large and undefined number of cases. The broader exception would be in tension 
with the policies ofthe Rule. In contrast, an exception permitting proof only if the 
verdict reported is different from that actually reached by the jury would not intrude 
on the privacy of jury deliberations, as the inquiry only concerns what the jury 
decided, not why it decided as it did. 



Only a few public comments were received on the proposed amendment to 
Rule 606(b ). The comments were largely positive; but one comment contended that 
the term "clerical mistake" was vague and could be interpreted to provide an 
exception for juror proof that was broader than that intended by the Committee, as 
the Committee intended to provide an exception only in those limited cases in which 
the jury's decision was inaccurately entered onto the verdict form. 

For the April 2005 meeting, the Committee considered language for the 
amendment to Rule 606(b) that was drafted by the Reporter in response to the public 
comment. This language was intended to sharpen and narrow the "clerical mistake" 
exception that was released for public comment. The language permitted juror proof 
to determine "whether there was a mistake in entering the verdict onto the verdict 
fonn." Committee members unanimously agreed that this language was an 

improvement on the language of the amendment that was released for public 
comment. The Committee approved the amendment to Rule 606(b ), as modified, 
with one member dissenting. 

The Committee Note to the proposed amendment emphasizes that Rule 
606(b) does not bar the court from polling the jury and from taking steps to remedy 
any en·or that seems obvious when the jury is polled. 

Recommendation- The Evidence Rules Committee recommends that the 
proposed amendment to Evidence Rule 606(b), as modified after public 
comment, be approved and forwarded to the Judicial Conference. 



Rule 606. Competency of Juror as Witness 

* * * * * 

2 (b) Inquiry into validity ofverdict or indictment.-

3 Upon an inquiry into the validity of a verdict or indictment, 

4 a juror may not testify as to any matter or statement occurring 

5 during the course of the jury's deliberations or to the effect of 

6 anything upon that or any other juror's mind or emotions as 

7 influencing the juror to assent to or dissent from the verdict 

8 or indictment or concerning the juror's mental processes in 

9 connection therewith; .:.except that But a juror may testify un 

1 0 the question about (1) whether extraneous prejudicial 

11 information was improperly brought to the jury's attention_,_ 

12 ill or whether any outside influence was improperly brought 

13 to bear upon any juror. or (3) whether there was a mistake in 

14 entering the verdict onto the verdict form. Nor may a A 

15 juror's affidavit or evidence of any statement by the juror 

16 collcerning mav not be received on a matter about which the 

17 juror would be precluded from testifying be received for these 

18 pmposes. 

Committee Note 

Rule 606(b) has been amended to provide that juror testimony 
may be used to prove that the verdict reported was the result of a 

bO 
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mistake in entering the verdict on the verdict form. The amendment 
responds to a divergence between the text of the Rule and the case 
law that has established an exception for proof of clerical errors. See, 
e.g., Plummer v. Springfield Term. Ry., 5 F .3d 1, 3 (1st Cir. 1993) ("A 
number of circuits hold, and we agree, that juror testimony regarding 
an alleged clerical error, such as announcing a verdict different than 
that agreed upon, does not challenge the validity of the verdict or the 
deliberation of mental processes, and therefore is not subject to Rule 
606(b)."); Teevee Toons, Inc., v. MP3.Com, Inc., 148 F.Supp.2d 276, 
278 (S.D.N.Y. 2001) (noting that Rule 606(b) has been silent 
regarding inquiries designed to confirm the accuracy of a verdict). 

In adopting the exception for proof of mistakes in entering the 
verdict on the verdict form, the amendment specifically rejects the 
broader exception, adopted by some courts, permitting the use of 
juror testimony to prove that the jurors were operating under a 
misunderstanding about the consequences of the result that they 
agreed upon. See, e.g., Attridge v. Cencorp Div. of Dover Techs. Int 'l, 
Inc., 836 F.2d 113, 116 (2d Cir. 1987); Eastridge Development Co., 
v. Halpert Associates, Inc., 853 F.2d 772 (1 01

h Cir. 1988). The 
broader exception is rejected because an inquiry into whether the jury 
misunderstood or misapplied an instruction goes to the jurors' mental 
processes underlying the verdict, rather than the verdict's accuracy 
in capturing what the jurors had agreed upon. See, e.g., Karl v. 
Burlington Northern R.R., 880 F.2d 68, 74 (81

h Cir. 1989) (error to 
receive juror testimony on whether verdict was the result of jurors' 
misunderstanding of instructions: "The jurors did not state that the 
figure written by the foreman was different from that which they 
agreed upon, but indicated that the figure the foreman wrote down 
was intended to be a net figure, not a gross figure. Receiving such 
statements violates Rule 606(b) because the testimony relates to how 
the jury interpreted the court's instructions, and concerns the jurors' 
'mental processes,' which is forbidden by the rule."); Robles v. 
Exxon Corp., 862 F.2d 1201, 1208 (51

h Cir. 1989) ("the alleged error 

6r 
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here goes to the substance of what the jury was asked to decide, 
necessarily implicating the jury's mental processes insofar as it 
questions the jury's understanding of the court's instructions and 
application ofthose instructions to the facts of the case"). Thus, the 
exception established by the amendment is limited to cases such as 
"where the jury foreperson wrote down, in response to an 
interrogatory, a number different from that agreed upon by the jury, 
or mistakenly stated that the defendant was 'guilty' when the jury had 
actually agreed that the defendant was not guilty." Id. 

It should be noted that the possibility of errors in the verdict form 
will be reduced substantially by polling the jury. Rule 606(b) does 
not, of course, prevent this precaution. See 8 C. Wigmore, Evidence, 
§ 2350 at 691 (McNaughten ed. 1961) (noting that the reasons for the 
rule barringjurortestimony, "namely, the dangers ofuncertainty and 
of tampering with the jurors to procure testimony, disappear in large 
part if such investigation as may be desired is made by the judge and 
takes place before the jurors' discharge and separation") (emphasis 
in original). Errors that come to light after polling the jury "may be 
corrected on the spot, or the jury may be sent out to continue 
deliberations, or, if necessary, a new trial may be ordered." C. 
Mueller & L. Kirkpatrick, Evidence Under the Rules at 671 (2d ed. 
1999) (citing Sincox v. United States, 571 F.2d 876, 878-79 (51

h Cir. 
1978)). 

CHANGES MADE AFTERPUBLICATION AND COMMENTS 

Based on public comment, the exception established in the 
amendment was changed from one permitting proof of a "clerical 
mistake" to one permitting proof that the verdict resulted from a 
mistake in entering the verdict onto the verdict form. The Committee 
Note was modified to accord with the change in the text. 



Rule 606. Competency of .Juror as Witness 
(a) At the trial. A member of the jury may not 

testify as a witness before that jury in the trial of the 
case in which the juror is sitting. If the juror is called 
so to testify, the opposing party shall be afforded an 
opportunity to object out of the presence of the jury. 

(b) Inquiry into validity of verdict or indictment. 
Upon an inquiry into the validity of a verdict or 
indictment, a juror may not testify as to any matter or 
statement occurring during the course of the jury's 
deliberations or to the effect of anything upon that or 
any other juror's mind or emotions as ini1uencing the 
juror to assent to or dissent from the verdict or 
indictment or concerning the juror's mental processes 
in connection therewith, except that a juror may testi
fy on the question whether extraneous prejudicial 
information was improperly brought to the jury's at
tention or whether any outside influence was improp
erly brought to bear upon any juror. Nor may a 
juror's affidavit or evidence of any statement hy the 
juror concerning a matter about which the juror would 
be precluded from testifying be received for these 
purposes. 
(Pub.L. 93-595, ~ 1, Jan. 2, 1975, 88 Stat. 1!134: Pnb.L. 
94-149, § 1(10), Dec. 12, 1975, 89 Stat. 80.5; Mar. 2, 1987, eff. 
Oct. 1, 1987.) 

Proposed Amendment of Subdivision (b) 

Effective December 1, 2006, absent contrnry Con
gress·ional action, subdivision (b) c1{ this rnle is 
amended to read as follows: 

(b) Inquiry into validity of verdict or indictment. 
Upon an inquoiry into the validity of' a verdict or 
indictment, a funff ·rnay not testi;ty as to any '11/.atter 
or statement occurring dwrin.g the crmrse o(the ju·J'J(s 
deliberations or to the effect C(( anythin.g upon thut or 

.terials, see Title 28 U.S.C.A. 
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any other ju.ror's mind or emotions as i'YI;flu.encing the 
ju.ror to assent to or dissent from the verdict or 
indictment or concerning the juror's mental processes 
in connection therewith. But a juror may testify 
abou.t (1) whether· extraneous prejudicial information 
was improperly brought to the ju.ry's attention, (2) 
whether any ou.tside i'YI;flu.ence was improperly 
brou.ght to bear upon any ju.ror, or (3) whether there 
was a mistake in entering the verdict onto the verdict 
form. A ju.ror's affidavit or evidence of any state
ment by the ju.ror may not be received on a matter 
abou.t which the juror wou.ld be precluded from testi
fying. 

ADVISORY COMMITTEE NOTES 

1972 Proposed Rules 

Note to Subdivision (a). The considerations which bear 
upon the permissibility of testimony by a juror in the trial in 
which he is sitting as juror bear an obvious similarity to 
those evoked when the judge is called as a witness. See 
Advisory Committee's Note to Rule 605. The judge is not, 
however in this instance so involved as to call for departure 
from usual principles requiring objection to be made; hence 
the only provision on objection is that opportunity be afford
ed for its making out of the presence of the jury. Compare 
Rule 605. 

Note to Subdivision (b). Whether testimony, affidavits, 
or statements of jurors should be received for the purpose of 
invalidating or supporting a verdict or indictment, and if so, 
under what circumstances, has given rise to substantial 
differences of opinion. The familiar rubric that a jm:()r may 
not impeach his own verdict, dating from Lord Mansfield's 
time, is a gross oversimplification. The values sought to be 
promoted by excluding the evidence include freedom of delib
eration, stability and finality of verdicts, and protection of 
jurors against annoyance and embarrassment. McDonald v. 
Pless, 238 U.S. 264, 35 S.Ct. 783, 59 L.Ed. 1300 (1915). On 
the other hand, simply putting verdicts beyond effective 
reach can only promote irregularity and injustice. The rule 
offers an accommodation between these competing consider
ations. 

The mental operations and emotional reactions of jurors in 
an-iving at a given result would, if allowed as a subject of 
inquiry, place every verdict at the mercy of jurors and invite 
tampering and harassment. See Grenz v. Werre, 129 N.W.2d 
681 (N.D.1964). The authorities are in virtually complete 
accord in excluding the evidence. Fryer, Note on Disqualifi
cation of Witnesses, Selected Writings on Evidence and Trial 
345, 347 (Fryer ed. 1957); Maguire, Weinstein, et al., Cases 
on Evidence 887 (5th ed. 1965); 8 Wigmore § 2349 
(McNaughton Rev.1961). As to matters other than mental 
operations and emotional reactions of jurors, substantial 
authority refuses to allow a juror to disclose irregularities 
which occur in the jury room, but allows his testimony as to 
irregularities occurring outside and allows outsiders to testify 
as to occun-ences both inside and out. 8 Wigmore § 2354 
(McNaughton Rev.1961). However, the door of the jury 
room is not necessarily a satisfactory dividing point, and the 
Supreme Court has refused to accept it for every situation. 
Mattox v. United States, 146 U.S. 140, 13 S.Ct. 50, 36 L.Ed. 
917 (1892). 

Under the federal decisions the central focus has been 
upon insulation of the manner in which the jury reached its 
verdict, and this protection extends to each of the compo
nents of deliberation, including arguments, statements, dis
cussions, mental and emotional reactions, votes, and any 
other feature of the process. Thus testimony or affidavits of 
jurors have been held incompetent to show a compromise 
verdict. Hyde v. United States, 225 U.S. 347, 382 (1912); a 
quotient verdict, McDonald v. Pless, 238 U.S. 264 (1915); 
speculation as to insurance coverage. Holden v. PorteT, 405 
F.2d 878 (lOth Cir.1969); Farmers Coop. Elev. Ass"n v. 
Strand, 382 F.2d 224, 230 (8th Cir.1967), cert. denied 389 
U.S. 1014; misinterpretation of instructions, Farmers Coop. 
Ele~. Ass'n v. StTand, supra; mistake in returning verdict, 
Umted States v. CheTeton, 309 F.2d 197 (6th Cir.1962); 
interpretation of guilty plea by one defendant as implicating 
others, United States v. CTosby, 294 F.2d 928, 949 (2d 
Cir.l961). The policy does not, however, foreclose testimony 
by jurors as to prejudicial extraneous information or influ
ences injected into or brought to bear upon the deliberative 
process. Thus a juror is recognized as competent to testify 
to statements by the bailiff or the introduction of a prejudi
cial newspaper account into the jury room, Mattox v. United 
States, 146 U.S. 140 (1892). See also Parke1· v. Gladden, 385 
u.s. 363 (1966). 

This rule does not purport to specify the substantive 
grounds for setting aside verdicts for irregularity; it deals 
only with the competency of jurors to testify concerning 
those grounds. Allowing them to testify as to matters other 
than their own inner reactions involves no particular hazard 
to the values sought to be protected. The rule is based upon 
this conclusion. It makes no attempt to specify the substan
tive grounds for setting aside verdicts for irregularity. 

See also Rule 6(e) of the Federal Rules of Criminal 
Procedure and 18 U.S.C. § 3500, governing the secrecy of 
grand jury proceedings. The present rule does not relate to 
secrecy and disclosure but to the competency of certain 
witnesses and evidence. 

1974 Enactment 

Note to Subdivision (b). As proposed by the Court, Rule 
606(b) limited testimony by a juror in the course of an 
inquiry into the validity of a verdict or indictment. He could 
testify as to the influence of extraneous prejudicial informa
tion brought to the jury's attention (e.g. a radio newscast or a 
newspaper account) or an outside influence which improperly 
had been brought to bear upon a juror (e.g. a threat to the 
safety of a member of his family), but he could not testify as 
to other irregularities which occurred in the jury room. 
Under this formulation a quotient verdict could not be at
tacked through the testimony of a juror, nor could a juror 
testify to the drunken condition of a fellow juror which so 
disabled him that he could not participate in the jury's 
deliberations. 

The 1969 and 1971 Advisory Committee drafts would have 
permitted a member of the jury to testify concerning these 
kinds of irregularities in the jury room. The Advisory 
Committee note in the 1971 draft stated that " * * * the 
door of the jury room is not a satisfactory dividing point, and 
the Supreme Court has refused to accept it." The Advisory 
Committee further commented that-

The trend has been to draw the dividing line between 
testimony as to mental processes, on the one hand, and as 
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to the existence of conditions or occurrences of events 
calculated improperly to influence the verdict on the other 
hand, without regard to whether the happening is vvithin 
or without the jury room. * * * The jurors are the 
persons who know what really happened. Allowing them 
to testify as to matters other than their own reactions 
involves no particular hazard to the values sought to be 
protected. The rule is based upon this conclusion. It 
makes no attempt to specify the substantive grounds for 
setting aside verdicts for iiTegularity. 

Objective jury misconduct may be testified to in California, 
Florida, Iowa, Kansas, Nebraska, New Jersey, North Dako
ta, Ohio, Oregon, Tennessee, Texas, and Washington. 

Persuaded that the better practice is that provided for in 
the earlier drafts, the Committee amended subdivision (b) to 
read in the text of those drafts. House Report No. 93-650. 

Note to Subdivision (b). As adopted by the House, this 
rule would permit the impeachment of verdicts by inquir-y 
into, not the mental processes of the jm·ors, but what hap
pened in terms of conduct in the jury room. This extension 
of the ability to impeach a verdict is felt to be unwarranted 
and ill-advised. 

The rule passed by the House embodies a suggestion by 
the Advisory Committee of the Judicial Conference that is 
considerably broader than the final version adopted by the 
Supreme Court, which embodied long-accepted Federal law. 
Although forbidding the impeachment of verdicts by inquiry 
into the jurors' mental processes, it deletes from the Su
preme Court version the proscription against testimony "as 
to any matter or statement occurring during the course of 
the jury's deliberations." This deletion would have the effect 
of opening verdicts up to challenge on the basis of what 
happened during the jury's internal deliberations, for exam
ple, where a juror alleged that the jury refused to follow the 
trial judge's instructions or that some of the jurors did not 
take part in deliberations. 

Permitting an individual to attack a jm-y verdict based 
upon the jury's internal deliberations has long been recog
nized as unwise by the Supreme Court. In McDonald v. 
Pless, the Court stated: 

* * * * * * * 
[L]et it once be established that verdicts solemnly made 

and publicly returned into court can be attacked and set 
aside on the testimony of those who took part in their 
publication and all verdicts could be, and many would be, 
followed by an inquiry in the hope of discovering some
thing which might invalidate the finding. Jurors would be 
harassed and beset by the defeated party in an effort to 
secure from them evidence of facts which might establish 
misconduct sufficient to set aside a verdict. If evidence 
thus secured could be thus used, the result would be to 
make what was intended to be a private deliberation, the 
constant subject of public investigation-to the destruction 
of all frankness and freedom of discussion and conference 
[238 U.S. 264, at 267 (1914)]. 

* * * * * * * 
As it stands then, the rule would permit the harassment of 

former jurors by losing parties as well as the possible 
exploitation of disgruntled or otherwise badly-motivated ex
jurors. 

Public policy requires a finality to litigation. And common 
fairness requil·es that absolute privacy be preserved for 
jurors to engage in the full and free debate necessary to the 
attainment of just verdicts. Jurors will not be able to 
function effectively if their deliberations are to be scrutinized 
in post-trial litigation. In the interest of protecting the jury 
system and the citizens who make it work, rule 606 should 
not permit any inquiry into the internal deliberations of the 
jurors. Senate Report No. 93-1277. 

Note to Subdivision (b). Rule 606(b) deals with juror 
testimony in an inquiry into the validity of a verdict or 
indictment. The House bill provides that a juror cannot 
testify about his mental processes or about the effect of 
anything upon his or another juror's mind as influencing him 
to assent to or dissent from a verdict or indictment. Thus, 
the House bill allows a juror to testify about objective 
matters occurring during the jm-y's deliberation, such as the 
misconduct of another juror or the reaching of a quotient 
verdict. The Senate bill does not permit juror testimony 
about any matter or statement occurring during the course 
of the jury's deliberations. The Senate bill does provide, 
however, that a juror may testify on the question whether 
extraneous prejudicial information was improperly brought 
to the jury's attention and on the question whether any 
outside influence was improperly brought to bear on any 
juror. 

The Conference adopts the Senate amendment. The Con
ferees believe that jurors should be encouraged to be consci
entious in promptly reporting to the court misconduct that 
occurs during jury deliberations. House Report No. 
93-1597. 

1987 Amendments 

The amendments ru·e technical. No substantive change is 
intended. 

2006 Amendments 

[Effective December 1, 2006, absent contrary Congr·ess·ional 
action.} 

Rule 606(b) has been amended to provide that juror testi
mony may be used to prove that the verdict repo1ted was the 
result of a mistake in ente!ing the verdict on the verdict 
form. The amendment responds to a divergence between 
the text of the Rule and the case law that has established an 
exception for proof of clerical errors. See, e.g., Plu.rmne·r v. 
Springfield Tenn. Ry., 5 F.3d 1, 3 (l•t Cir. 1993) ("A number 
of circuits hold, and we agree, that juror testimony regarding 
an alleged clerical error, such as announcing a verdict differ
ent than that agreed upon, does not challenge the validity of 
the verdict or the deliberation of mental processes, and 
therefore is not subject to Rule 606(b)."); Teevee ToO'ns. Inc., 
v. MP3.Corn, Inc., 148 F.Supp.2d 276, 278 (S.D.N.Y. 2001) 
(noting that Rule 606(b) has been silent regarding inquiries 
designed to confirm the accuracy of a verdict). 

In adopting the exception for proof of mistakes in entering 
the verdict on the verdict form, the amendment specifically 
rejects the broader exception, adopted by some courts, per
mitting the use of juror testimony to prove that the jurors 
were operating under a misunderstanding about the conse
quences of the result that they agreed upon. Sef!, e.g., 
Attridge v. Cencorp Div. of Dover Techs. Int'l. Inc., 83() F.2d 
113, 116 (2d Cir. 1987); E(tstridge Development Co., v. 
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Hul]wr1 Associa.t.es, lnc, 853 F.2cl 772 (lOih Cir. 1988). The 
broader exception is rejected because an inquiry into wheth
er Uw jury misunderstood or misapplied an instruction goes 
to the jurors' mental processes underlying tbe verdict, rather 
than the verdict's accuracy in capturing what the jurors had 
agreed upon. Sec, e.q. , Earl v. Bu.Tl'inqton NoTthe?"JI H.R., 
880 F.2d 68, 74 (81h Ci.r. 1989) (error to receive juror 
testimony on whether verdict was the result. of jurors' misun
derstanding of instructions: "The jurors did not state that 
the figure written by the foreman was different from that 
which they agreed upon, but indicated that the figure the 
foreman \vrote down was intended to be a net figure, not a 
gross figure. Receiving such statements violates ltnle 606(b) 
because the testimony relates to how the jury interpreted the 
eourt's instmctions, and concerns the jurors' 'mental process
es,' which is forbidden by the rule."); Robles v. Ex:rou CoTp., 
862 F.2d 1201, 1208 (5th Cir. 1989) ("the alleged enor here 
goes to the substance of what the jury was asked to decide, 
necessarily implicating the jury's mental processes insofar as 
it questions the jury's understanding of the court's instruc
tions and application of those instructions to the facts of the 
case"). Thus, the exception established by the amendment is 
limited to cases such as "where the jury foreperson \0\'Yote 
down, in response to an interrogatory, a number different 
from that agreed upon by the jury, or mistakenly stated that 
the defendant was 'guilty' when the jury had actually agreed 
that the defendant was not guilty." !d. 

It should be noted that the possibility of enors in the 
verdict form will be reduced substantially by polling the jury. 
Rule 606(bJ does not, of course, prevent this precaution. See 
8 C. Wigmore, EFid.enee. § 2350 at 691 (McNaughten ed. 
l961J (noting that the reasons for the rule barring juror 
t.e~timony, "namely, the dangers of unce1tainty and of tam
pering with the jurors to procure testimony, disappear in 
large part if such investigation as may be desired is made by 
the fudge and takes place b~foTc the ,iu.TOTS' dischm·ge and 
separation") (emphasis in original). Enors that come to 
light after polling the jury "may be corrected on the spot, or 
the jury may be sent out to continue deliberations, or, if 
necessarv, a new trial mav be ordered." C. Mueller & L. 
Kirkpatl:i.ck, EFidencc Und.m· the Rules at 671 (2d ed. 1999) 
(citing Sinco:r t·. United States, 571 F.2d 876, 878-79 (51h Cir. 
1978)). 



COLORADO RULES OF EVIDENCE 

RULE 606. COMPETENCY OF JUROR AS 
WITNESS 

(a) At the Trial. A member of the jury may not 
testify as a witness before that jury in the trial of the 
case in which he is sitting as a juror. No objection 
need be made in order to preserve the point. 

(b) Inquiry Into Validity of Verdict or Indict
ment. Upon an inquiry into the validity of a verdict 
or indictment, a juror may not testify as to any matter 
or statement occurring during the course of the jury's 
deliberations or to the effect of anything upon his or 
any other juror's mind or emotions as influencing him 
to assent to or dissent from the verdict or indictment 
or concerning -his mental processes in connection 
therewith, except that a juror may testify on the 
question whether extraneous prejudicial information 
was improperly brought to the jurors' attention or 
whether any outside influence was improperly brought 
to bear upon any juror. Nor may his affidavit or 
evidence of any statement by him concerning a matter 
about which he would be precluded from testifying be 
received for these purposes. 

bl 
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Briefs and Other Related Documents 
Stewart ex rel. Stewart v. RiceColo.,2002. 

Supreme Court of Colorado,En Bane. 
David STEWART, Jr., minor, by and through his 

next friend and mother, Chiquita STEWART, 
Petitioner, 

v. 
Velma I. RICE, Respondent. 

No. OOSC970. 

May 13, 2002. 
As Modified on Denial of Rehearing June 3, 2002. 

Mother of minor who had sustained permanent head 
injuries in automobile accident brought action on 
minor's behalf against second driver involved in 
collision. The District Court, El Paso County, James 
M. Franklin and Thomas K. Kane, JJ., entered 
judgment on jury verdict for minor, and denied 
post-trial motions. Appeals were taken. The Court 
of Appeals, 25 P.3d 1233,Roy, J., affirmed in part 
and remanded in part. Mother appealed. The 
Supreme Court, Hobbs, J., held that juror affidavits 
submitted by defense counsel seeking new trial did 
not qualify for the exceptions to the rule of evidence 
that banned solicitation and use of juror affidavits to 
address the validity of the jury verdict, and thus 
were not admissible. 

Reversed. 
West Headnotes 
[1] Courts 106 ~97(1) 

106 Courts 
10611 Establishment, Organization, and 

Procedure 
106II(G) Rules of Decision 

1 06k88 Previous Decisions as Controlling 
or as Precedents 

1 06k97 Decisions of United States 
Courts as Authority in State Courts 

106k97(1) k. In General. Most 
Cited Cases 

Page 2 of 14 

Page 1 

When a state rule of evidence is similar to the 
federal rule, courts may look to the federal authority 
for guidance in construing the state rule. 

[2] Federal Civil Procedure 170A €=2371 

170A Federal Civil Procedure 
170AXVI New Trial 

170AXVI(C) Proceedings 
170Ak23 71 k. Impeaching Verdict. Most 

Cited Cases 
The federal counterpart to the state rule of evidence 
that bans solicitation and use of juror testimony or 
affidavits to address the validity of a jury verdict is 
grounded in the common-law rule against admission 
of jury testimony to impeach a verdict and the 
exception for juror testimony relating to extraneous 
influences. Rules ofEvid., Rule 606(b). 

[3] Criminal Law 110 ~957(1) 

110 Criminal Law 
llOXXI Motions for New Trial 

110k948 Application for New Trial 
11 Ok957 Statements, Affidavits, and 

Testimony of Jurors 
11 Ok957(1) k. In General. Most Cited 

Cases 

Trial 388 ~344 

388 Trial 
388IX Verdict 

388IX(A) General Verdict 
388k344 k. Affidavits and Evidence of 

Jurors to Sustain or Impeach Verdict. Most Cited 
Cases 
The state rule of evidence that bans solicitation and 
use of juror testimony or affidavits to address the 
validity of a jury verdict applies to all civil and 
criminal cases. Rules ofEvid., Rule 606(b). 

[4] Trial388 ~344 
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388 Trial 
388IX Verdict 

388IX(A) General Verdict 
388k344 k. Affidavits and Evidence of 

Jurors to Sustain or Impeach Verdict. Most Cited 
Cases 
The state rule of evidence that bans solicitation and 
use of juror testimony or affidavits to address the 
validity of a jury verdict has three fundamental 
purposes: to promote finality of verdicts, shield 
verdicts from impeachment, and protect jurors from 
harassment and coercion. Rules of Evid., Rule 
606(b). 

[5] Trial388 ~339(4) 

388 Trial 
388IX Verdict 

388IX(A) General Verdict 
388k338 Amendment or Correction 

388k339 By Jury 
388k339(4) k. After Sealing and 

Recording Verdict, and Discharge or Separation of 
Jury. Most Cited Cases 
While a jury may change or modify its verdict up to 
the point the trial court accepts the verdict and 
discharges the jury, the court may not recall the 
jurors for this purpose once they leave the judge's 
control; this rule helps to ensure that jury verdicts 
will not be tainted by any outside influence and 
promotes the fmality of verdicts. 

[6] Appeal and Error 30 ~930(1) 

30 Appeal and Error 
30XVI Review 

30XVI(G) Presumptions 
30k930 Verdict 

30k930(1) k. In General. Most Cited 
Cases 
During post-trial and appellate proceedings, courts 
must view the jury's verdict in the light most 
favorable to it. 

[7] Trial388 ~352.1(1) 

388 Trial 
388IX Verdict 

388IX(B) Special Interrogatories and 

Page 3 of 14 
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Findings 
388k352 Preparation and Form of 

Interrogatories or Findings 
388k352.1 In General 

388k352.1(1) k. Form in General. 
Most Cited Cases 
Special verdict forms and the instructions that go 
with them assist a jury with its deliberations; 
signing the verdict form acknowledges the verdict 
as the product of each juror's deliberation. 

[8] Appeal and Error 30 ~930(2) 

30 Appeal and Error 
30XVI Review 

30XVI(G) Presumptions 
30k930 Verdict 

30k930(2) k. Instructions Understood 
or Followed. Most Cited Cases 
The law presumes that jurors have followed the 
court's instructions and have discharged their duties 
faithfully. 

[9] New Trial275 ~142 

275 New Trial 
2751II Proceedings to Procure New Trial 

275k141 Affidavits and Testimony ofJurors 
275k142 k. In General. Most Cited Cases 

Juror affidavits submitted by defense counsel 
seeking new trial, after jury returned verdict for 
minor injured in motor vehicle collision, did not 
qualify for the exceptions to the rule of evidence 
that banned solicitation and use of juror affidavits to 
address the validity of the jury verdict, and thus 
were not admissible in new trial proceeding; the 
affidavits did not allege that extraneous prejudicial 
information was improperly brought to the jurors' 
attention or that improper outside influence was 
exerted upon the jurors, but rather testified to the 
jury's deliberative process and the intent and 
meaning of the jury's verdict, each juror affirmed 
the verdict in open court upon the trial court's 
polling, and there was no clerical error in the 
completion of the verdict form. Rules of Evid., 
Rule 606(b); Rules Civ.Proc., Rule 60(a). 

*317 Lloyd C. Kordick & Associates, Lloyd C. 
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Kordick, Colorado Springs, Colorado, Attorney for 
Petitioner. 
Patterson, Nuss & Seymour, P.C., Franklin D. 
Patterson, Brian C. Proffitt, Englewood, Colorado, 
Attorneys for Respondent. 
Justice HOBBS delivered the Opinion of the Court. 
The court of appeals in Stewart v. Rice, 25 P.3d 
1233 (Colo.App.2000) considered juror affidavits 
in directing the trial court to review its previous 
denial of a new trial motion. We hold that 
Colorado Rule of Evidence 606(b) barred 
consideration of the juror affidavits because they 
did not address matters within the rule's two 
exceptions: extraneous prejudicial information 
improperly brought to the juror's attention or 
improper outside influence exerted upon a juror. 

After the trial court discharged the jury, defense 
counsel obtained five juror affidavits through an 
investigator and then used them to support a new 
trial motion. Plaintiffs counsel then obtained 
counter-affidavits from the same five jurors, 
rejecting what they had said in the defense 
affidavits. 

The case had gone to a six person jury on the issue 
of damages only. The trial court instructed the jury 
in the use of a special verdict form containing three 
separate lines for the entry of noneconomic, 
economic, and physical impairment damages. The 
jury returned a verdict for $696,000.00 in 
noneconomic damages, $440,000.00 in economic 
damages, and $1,136,000.00 in physical impairment 
damages. 

The trial court read the written verdict aloud 
verbatim, and then polled each juror at the request 
of defense counsel. Each juror answered "yes" to 
the trial court's question, "Is that your verdict in this 
case?" 

Defense counsel realized later that the sum of the 
economic and noneconomic damages amounted to 
$1,136,000.00, the same amount the jury had 
entered on the third line for physical impairment 
damages. Defense counsel sent an investigator to 
contact the jurors. He did so repeatedly. Five of 
the six jurors signed affidavits which defense 
counsel offered to demonstrate that the jury *318 
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did not intend to make an award for physical 
impairment damages. Instead, so the defense 
alleged in its new trial motion, the jury meant the 
third line of its written verdict to state the total of its 
damages award. When plaintiffs counsel contacted 
the same five jurors, they executed 
counter-affidavits. These affidavits reaffirmed 
what the jurors had said when polled by the trial 
court, that the recorded verdict was theirs. 

We determine that the affidavits were inadmissible 
under Colorado Rule of Evidence 606(b).FNJ 
Accordingly, the court of appeals should have 
excluded the affidavits from consideration. We 
reverse and reinstate the jury's verdict and the trial 
court's judgment. 

FN I. We granted certiorari on the 
following issue: "Whether the court of 
appeals misapplied C.R.E. 606(b) and 
prior precedent by accepting certain jury 
affidavits and remanding the case for a 
hearing to determine whether the verdict 
recorded was the verdict intended by the 
jury." 

I. 

This lawsuit arose from a motor vehicle accident in 
Colorado Springs. The Petitioner, David Stewart (" 
Stewart"), the plaintiff in the trial court, was riding 
as a passenger in a vehicle driven by his mother, 
Chiquita Stewart, when a vehicle driven by the 
defendant, Velma Rice ("Rice"), the Respondent in 
this case, turned onto the street in front of the 
Stewarts' car and the two vehicles collided. 
Stewart suffered injuries to his neck, back, and 
nervous system and sued Rice. 

The case went to the jury on the issue of damages 
only. Special Verdict Form B required the jury to 
answer two questions: "Did the plaintiff, David 
Stewart, Jr., incur injuries, damages or losses?" and 
"Was the defendant, Velma I. Rice's, negligence a 
cause of any of the injuries, damages or losses 
claimed by the plaintiff?" Because the jury 
answered "yes" to both questions, it proceeded to 
answer three additional questions regarding its 

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

70 
http:/ /web2. westlaw.com/print/printstream.aspx?fn= _ top&destination=atp&mt= Westlaw&... 1/28/2007 



47 P.3d 316 

47 P.3d 316 
(Cite as: 47 P.3d 316) 

award of damages in three separate categories. The 
jury answered each question as follows: 
a. What is the total amount of damages, if any, 
incurred by the plaintiff for noneconomic losses or 
injuries, excluding any damages for physical 
impairment? Noneconomic losses or injuries are 
those losses or injuries described in numbered 
paragraphs 1 and 5 of Instruction 12. You should 
answer "0" if you determine there were none. 
ANSWER: $ 696,000.00 
b. What is the total amount of damages, if any, 
incurred by the plaintiff for economic losses, 
excluding any damages for physical impairment? 
Economic losses are those losses described in 
numbered paragraphs 2 and 3 of Instruction 12. In 
computing the amount of the economic losses 
incurred by the plaintiff, you must exclude those 
amounts you are instructed to exclude in Instruction 
12. You should answer "0" if you determine there 
were none. 
ANSWER: $ 440,000.00 
c. What is the total amount of damages incurred by 
the plaintiff for physical impairment? You should 
answer "0" if you determine there were none. 
ANSWER: $ 1,136,000.00 

In regard to Paragraph c, the trial court instructed 
the jury to: 
State your answer to the following questions 
relating to the damages incurred by the plaintiff and 
caused by the negligence of defendant .... 

c. What is the total amount of damages incurred by 
the plaintiff for physical impairment? You should 
answer "0" if you determine there were none. 

No part of the court's instructions or the verdict 
form asked the jury to calculate or enter its award of 
total damages for all three categories. 

Each of the jurors signed the special verdict form. 
Upon receiving the verdict quoted above, the trial 
court read it back verbatim to the jury. It then 
polled the jurors individually, at the request of 
defense counsel. Each juror answered "yes" to the 
trial court's question, "Is that your verdict?" 

Pursuant to section 13-21-102.5, 5 C.R.S. (1998), 
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the trial court reduced the noneconomic damages 
award of $696,000.00 to $250,000.00. It then 
totaled the amounts for *319 the three categories of 
damages, calculated and added the interest owed, 
and entered judgment for Stewart in the amount of 
$2,925,64o.oo.FN2 

FN2. This amount did not include costs 
and interest in connection with the 
judgment, which matter the trial court 
should address on remand. 

After the trial court had discharged the jury, Rice's 
counsel directed a private investigator to obtain the 
signatures of jurors on form affidavits interpreting 
the jurors' intent and the meaning of the verdict they 
had signed. After repeated contacts, five jurors 
signed Rice's affidavits; the sixth juror refused to 
sign the affidavit. 

Rice moved for a new trial on causation and 
damages pursuant to C.R.C.P. 59. She contested 
the jury's verdict on grounds that (1) it was the 
product of "passion, prejudice or other ill motive"; 
(2) "the jury acted in reckless disregard of the 
instructions of law given it and did not even read 
the verdict form and instruction 12, or if read, 
misperceived"; and (3) "the impairment verdict 
was the sum of the other two [damages categories]." 

There were six jurors. To prove the jury's intent to 
make an award of damages different from that 
appearing on the special verdict form each had 
signed, Rice offered five juror affidavits. Three of 
the affidavits stated that: 
The award of $1,136,000.00 for Question C was the 
sum of the award for Question A of $696,000.00 
and Question B of $440,000.00. 
We intended that our total verdict was to be the 
amount entered on Line "C", and did not intend that 
the amount on Line "C" be added to the amounts on 
Lines "A" and "B". We intended our total verdict 
to be the amount on Line "C". 

The other two affidavits omitted the second 
paragraph. 

Stewart's attorney then countered with affidavits by 
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the same five jurors stating that the jury had come 
to consensus, the written verdict they signed 
accurately recorded their verdict, they felt pressured 
into signing the defense affidavits, the defense 
investigator had contacted them repeatedly, and the 
investigator had made them feel like "idiots." FNJ 

One of these jurors also signed a separate affidavit 
reciting that the investigator had said the jury 
verdict was excessive and a $50,000.00 settlement 
offer had been discussed between the parties before 
trial. The sixth juror refused to execute any 
affidavit. 

FN3. A typical counter-affidavit recited, in 
part: 
We all reached a consensus after carefully 
reading and studying the jury instructions. 
There was no clerical error at the time we 
filled out our jury form. Each one of us 
agreed on the amount we entered in each 
of the three categories for noneconomic 
mJury, for economic injury and for 
impairment. All of us knew what these 
figures were at the time we signed the 
verdict form. I and the rest of the jurors 
were polled and we all agreed that this was 
our verdict. 

This special investigator showed me 
affidavits that were signed by other jurors 
in the case. I felt that I was compelled to 
sign affidavits if other jurors had agreed 
that this, in fact, had occurred. 

Since the verdict, I have been repeatedly 
contacted by the investigator and he has 
shown me affidavits of other jurors and 
discussed with me in detail how I might 
have arrived at certain things. He has 
made it difficult for me . .. and to some 
extent confused the events of the jury 
deliberations .... I feel that my jury service 
was a wasted effort, that it was done in 
vain and that I and the other jurors are 
being accused of being idiots or not doing 
our job properly. I now have very 
negative and bad feelings about the 
system. I felt that the criticism of our 
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performance was offensive. 

Citing Colorado Rule of Evidence 606(b), Stewart 
moved to strike the defense affidavits. Stewart also 
filed a "Motion to Stop Jury Harassment" with 
affidavits of two jurors. Because the trial court did 
not rule on Rice's new trial motion, it was denied by 
operation ofC.R.C.P. 590). 

Rice appealed. She argued in her briefs to the 
court of appeals that the evidence did not support 
the economic damages award. She did not 
challenge the sufficiency of the evidence for the 
physical impairment award. Instead, referring to 
the amount the jury placed on the physical 
impairment line of its signed verdict, she contended 
that: "We know from the juror affidavits following 
trial that there was a mistake of more than *320 
$1,000,000.00 in just one line of the verdict form." 

The court of appeals rejected Rice's contention that 
the evidence did not support the jury's award for 
economic damages in the amount of $440,000.00. 
The court of appeals rejected Stewart's 
cross-appeal, which alleged that Colorado's 
noneconomic damages cap was unconstitutional. 
Based on the defense affidavits, the court of appeals 
ordered the trial court to inquire into the jury's 
verdict and to consider granting a new trial. 
Stewart, 25 P.3d at 1237. The court of appeals 
affirmed the trial court's judgment in all other 
respects. 

We reverse the judgment of the court of appeals and 
reinstate the jury's verdict and the trial court's 
judgment. 

II. 

We hold that CRE 606(b) barred the court of 
appeals from considering the juror affidavits 
because they did not address matters within the 
rule's two exceptions: extraneous prejudicial 
information improperly brought to the juror's 
attention or improper outside influence exerted 
upon a juror. 

We proceed with our analysis by examining 
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Colorado's common law and CRE 606(b ), which 
codified the common law and contains two 
exceptions. We also examine the basis for the 
clerical error exception. We point out that our 
standard jury instruction allowing post-verdict 
contact between jurors and parties or their attorneys 
does not allow the abuse of the jurors and the jury 
system that occurred in this case. Finally, we 
determine that the affidavits in this case are 
inadmissible under CRE 606(b ), and defense 
counsel established no basis under C.R.C.P. 60(a) 
for clerical error. 

CRE 606(b) is a broad ban against the solicitation 
and use of juror testimony, affidavits, or statements 
addressing the validity of a jury verdict. The rule 
provides two limited exceptions. The rule provides: 
(b) Inquiry into validity of verdict or indictment. 
Upon an inquiry into the validity of a verdict or 
indictment, a juror may not testify as to any matter 
or statement occurring during the course of the 
jury's deliberations or to the effect of anything upon 
his or any other juror's mind or emotions as 
influencing him to assent to or dissent from the 
verdict or indictment or concerning his mental 
processes in connection therewith, except that a 
juror may testify on the question whether 
extraneous prejudicial information was improperly 
brought to the juror's attention or whether any 
outside influence was improperly brought to bear 
upon any juror. Nor may his affidavit or evidence 
of any statement by him concerning a matter about 
which he would be precluded from testifying be 
received for these purposes. 

CRE 606(b). 

C.R.C.P. 60(a) addresses clerical error. This rule 
provides: 
(a) Clerical Mistakes. Clerical mistakes in 
judgments, orders, or other parts of the record and 
errors therein arising from oversight or omission 
may be corrected by the court at any time of its own 
initiative or on the motion of any party and after 
such notice, if any, as the court orders. During the 
pendency of an appeal such mistakes may be so 
corrected before the case is docketed in the 
appellate court, and thereafter while the appeal is 
pending may be so corrected with leave of the 
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appellate court. 

C.R.C.P. 60(a). These rules severely restrict 
contacting a juror to obtain testimony, affidavits, or 
statements regarding a verdict. 

A. 

Colorado Common Law 

Long before CRE 606(b ), we adopted Lord 
Mansfield's rule FN4 prohibiting juror testimony 
about their deliberations and verdict. Our 
common-law cases identified a broad prohibition 
*321 against impeaching a verdict through juror 
testimony. Generally, after leaving the courtroom, 
jurors could not testify to any matter concerning the 
intent or meaning of their verdict or their thought 
processes in reaching it. See Wray v. Carpenter, 
16 Colo. 271, 273, 27 P. 248, 248 (1891); Knight 
v. Fisher, 15 Colo. 176, 180, 25 P. 78, 80 (1890). 

FN4. Lord Mansfield established the rule 
that a juror could not "allege his own 
turpitude." Vaise v. Delaval, 99 Eng. 
Rep. 944 (K.B. 1785) (refusing to accept 
into evidence the affidavits of jurors to 
show they had arrived at their verdict by 
lot). Jurisdictions in the United States 
widely adopted this common-law rule as 
their own. See Tanner v. United States, 
483 U.S. 107, 117, 107 S.Ct. 2739, 97 
L.Ed.2d 90 (1987). 

We applied this rule in a number of cases. See, 
e.g., Richards v. Richards, 20 Colo. 303, 303-04, 
38 P. 323, 323-24 (1894) (rejecting affidavits 
alleging that jurors failed to consider appellant's 
counterclaim and stating that "no affidavit, 
deposition or other sworn statement of a juror will 
be received to impeach the verdict"); Johnson v. 
People, 33 Colo. 224, 242-43, 80 P. 133, 139 
(1905) (stating that "[i]t is scarcely necessary to say 
that a juror will not be permitted to impeach his 
own verdict by affidavit"); Richards v. Sanderson, 
39 Colo. 270, 282, 89 P. 769, 773 (1907) (stating 
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that "[i]t is well settled that the affidavit of a juror 
cannot be received to impeach a verdict"); Kreiser 
v. People, 199 Colo. 20, 22, 604 P.2d 27, 28 (1979) 
(holding that the trial judge erred in re-empanelling 
the jury for a poll and subsequent correction of an 
error in the verdict form). 

Our common-law cases also addressed limited 
exceptions to this rule. These cases foreshadowed 
exceptions to CRE 606(b )'s broad prohibition on 
jury testimony or affidavits. See, e.g., Butters v. 
Wann, 147 Colo. 352, 356-58, 363 P.2d 494, 
496-97 (1961) (allowing juror affidavit regarding 
juror's independent, extra-judicial investigation 
during trial into decedent's drinking habits); 
Wharton v. People, 104 Colo. 260, 265-66, 90 P.2d 
615, 617-18 (1939) (allowing consideration of juror 
affidavit alleging improper, prolonged coercion by 
other jurors which compelled juror to assent to 
death penalty verdict). 

B. 

CRE 606(b) 

We adopted CRE 606(b) in 1980. Substantially 
similar to its federal counterpart, CRE 606(b) is an 
exclusionary rule codifying Lord Mansfield's rule; 
it contains two exceptions. 

[1][2] When our rule is similar to the federal rule, 
we may look to the federal authority for guidance in 
construing our rule. Air Communication & 
Satellite, Inc. v. EchoStar Satellite Corp., 38 P.3d 
1246, 1251 (Colo.2002). CRE 606(b)'s federal 
counterpart is "grounded in the common-law rule 
against admission of jury testimony to impeach a 
verdict and the exception for juror testimony 
relating to extraneous influences." Tanner v. 
United States, 483 U.S. 107, 121, 107 S.Ct. 2739, 
97 L.Ed.2d 90 (1987). A commentator emphasizes 
the breadth of the federal rule's prohibition against 
turning the jurors into witnesses: 
It would have been hard to paint with a broader 
brush, and in terms of subject, Rule 606(b )'s 
exclusionary principle reaches everything which 
relates to the jury's deliberations, unless one of the 
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exceptions applies. 

Christopher B. Mueller, Jurors' Impeachment of 
Verdicts and Indictments in Federal Court Under 
Rule 606(b), 57 Neb. L. Rev. 920, 935 (1978). 

[3] CRE 606(b) applies to all civil and criminal 
cases. Ravin v. Gambrell, 788 P.2d 817, 820 
(Colo.l990). It broadly prohibits using juror 
testimony to contest a verdict. A juror: 
may not testify as to any matter or statement 
occurring during the course of the jury's 
deliberations or to the effect of anything upon his or 
any other juror's mind or emotions as influencing 
him to assent to or dissent from the verdict or 
indictment or concerning his mental processes in 
connection therewith. 

CRE 606(b ). The rule bars affidavits and 
statements, as well as testimony:Nor may his 
affidavit or evidence of any statement by him 
concerning a matter about which he would be 
precluded from testifying be received for these 
purposes. 

Id CRE 606(b) embodies the common-law rule 
protecting and preserving jury deliberations:The 
first half of the first sentence of Rule 606(b) 
represents the embodiment of the common law 
tradition of protecting and preserving the integrity 
of jury deliberations*322 by declaring jurors 
generally incompetent to testify as to any matter 
directly pertinent to, and purely internal to, the 
emotional or mental processes of the jury's 
deliberations. 

Arthur Best et a!., Colorado Evidence: 2001 
Courtroom Manual 137 (2000). CRE 606(b) 
provides two narrow exceptions. A juror:may 
testify on the question whether extraneous 
prejudicial information was improperly brought to 
the juror's attention or whether any outside 
influence was improperly brought to bear upon any 
juror. 

Id 

[4] CRE 606(b) has three fundamental purposes: to 
promote finality of verdicts, shield verdicts from 
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impeachment, and protect jurors from harassment 
and coercion. See Ravin, 788 P.2d at 820; Santilli 
v. Pueblo, 184 Colo. 432, 433-34, 52I P.2d 170, 
I7l (1974). 

[5] These purposes also underlie other Colorado 
law protecting the jury process. While a jury may 
change or modifY its verdict up to the point the trial 
court accepts the verdict and discharges the jury, FNS 

the court may not recall the jurors for this 
purpose once they leave the judge's control. 
Montanez v. People, 966 P.2d 1035, 1037 
(Colo.l998). "This rule helps to ensure that jury 
verdicts will not be tainted by any outside influence . 
.. and promotes the finality of verdicts." /d. 

FN5. In Kreiser v. People, I99 Colo. 20, 
23 n. I, 604 P.2d 27, 29 n. I (1979) we 
narrowed the holding of Schoolfield v. 
Brunton, 20 Colo. 139, I42, 36 P. 1103, 
1104 (1894). In Kreiser, we held that the 
court could not reassemble the jurors and 
poll them regarding the intent of their 
verdict after the jury had dispersed. 

[6][7] During post-trial and appellate proceedings, 
courts must view the jury's verdict in the light most 
favorable to it. See Bohrer v. DeHart, 961 P.2d 
472, 477 (Colo.l998) ("We defer to jury verdicts 
when jurors have been properly instructed and the 
record contains evidence to support the jury's 
findings."). Special verdict forms and the 
instructions that go with them assist a jury with its 
deliberations; signing the verdict form 
acknowledges the verdict as the product of each 
juror's deliberation. See, e.g., id at 477-78. 

[8] CRE 606(b) protects the jurors in performing 
their public service and their post-verdict privacy. 
It acts to restrain disappointed litigants. The law 
presumes that jurors have followed the court's 
instructions and have discharged their duties 
faithfully. Bear Valley Church of Christ v. DeBose, 
928P.2d 13I5, 1331 (Colo.1996). 

Under CRE 606(b), as with our common law, we 
have excluded juror testimony or affidavits 
divulging juror deliberations, thought processes, 

Page 9 of 14 

Page 8 

confusion, mistake, intent, or other verdict 
impeaching grounds. See, e.g., People v. Garcia, 
752 P.2d 570, 584 (Colo.I988) (refusing to accept 
affidavits regarding jurors' mental processes); 
People v. McCoy, 764 P.2d II71, Il77 (Colo.1988) 
("It is well established ... that a juror's affidavit that 
attempts to explain the mental processes of the jury 
cannot be used to impeach a jury verdict."); Neil v. 
Espinoza, 747 P.2d I257, 1261, l26I-62 
(Colo.l987) (concluding that juror's affidavit 
addressed "the sort of 'mental process' into which 
the litigants and the court may not inquire"); 
Crespin v. People, 721 P.2d 688, 691 n. 6 
(Colo.1986) (barring consideration of juror 
testimony asserting jurors' failure to consider one of 
the charges against defendant). 

Other jurisdictions are in accord. FN6 Under 
circumstances analogous to the case before us, 
courts have refused to allow jurors to revisit their 
damages verdict. The West Virginia Supreme 
Court rejected juror affidavits *323 in McDaniel v. 
Kleiss, 198 W.Va. 282, 480 S.E.2d 170, 172-74 
(1996). The trial court had allowed juror testimony 
about jury confusion in apportioning fault when 
calculating its damage award, and then entering its 
verdict on the verdict form. The court said: 

FN6. Most states have rules mirroring 
Federal Rule of Evidence 606(b). See, e.g., 

Ala. R. Evid. 606(b ); Alaska R. Evid. 
606(b ); Ariz. R. Evid. 606(b ); Ark. R. 
Evid. 606(b); Conn.Super. Ct. § 42-33; 
Conn.Super. Ct. § I6-34; Del. R. Evid. 
606(b ); Idaho R. Evid. 606(b ); Bums 
I.R.E. 606(b); Iowa R. Evid. 606(b); Me. 
R. Evid. 606(b ); Md. R. 5-606(b ); Minn. 
Evid. R. 606(b ); Miss. R. Evid. 606(b ); 
Neb.Rev.Stat. § 27-606; N.M. R. Evid. 
ll-606(b); N.D. R. Evid. 606(b); Ohio R. 
Evid. 606(b ); 12 Okla. Stat. § 2060(b ); 
Pa. R. Evid. 606(b ); R.I. Evid. R. 606(b ); 
S.C. R. Evid. 606(b); S.D. Codified Laws 
§ I9-l4-7; Tenn. Evid. R. 606(b); Tex.R. 
Evid. 606(b); Utah R. Evid. 606(b); Vt. 
R. Evid. 606(b); W. Va. R. Evid. 606(b); 
Wis. Stat. § 906.06(2); Wyo. R. Evid. 
606(b). 
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If in fact the jurors did reduce the amount of 
damages awarded to Mr. McDaniel before writing 
their damage calculations on the verdict form, this 
constitutes confusion regarding the comparative 
negligence principles. A juror's confusion 
regarding the law is treated as intrinsic to the 
deliberative process itself. 
McDaniel, 480 S.E.2d at 175. 

The Maine Supreme Court has held juror testimony 
about damages calculations to be inadmissible. See 
Taylor v. Lapomarda, 702 A.2d 685, 689 
(Me.l997); see also Chalmers v. City of Chicago, 
88 Ill.2d 532, 59 Ill. Dec. 76, 431 N.E.2d 361, 365 
(1982) (prohibiting inquiry of jurors regarding their 
intent and possible confusion). Maine has adopted 
a plain meaning application of the rule and its 
specified exceptions, because the rule promotes: 
(I) the need for stability of verdicts; (2) the need to 
conclude litigation and desire to prevent any 
prolongation thereof; (3) the need to protect jurors 
in their communications to fellow jurors made in 
the confidence of secrecy of the jury room; (4) the 
need to save jurors harm[ ] from tampering and 
harassment by disappointed litigants; [and] (5) the 
need to foreclose jurors from abetting the setting 
aside of verdicts to which they may have agreed 
reluctantly in the first place or about which they 
may in the light of subsequent developments have 
doubts or a change of attitude. 

Lapomarda, 702 A.2d at 688. 

The First Circuit has prohibited inquiry under the 
federal rule into the jury's intent in awarding 
damages. See Plummer v. Springfield Terminal 
Ry. Co., 5 F.3d I, 5 (lst Cir.l993). But see 
McCullough v. Canso/. R. Corp., 937 F.2d 1167, 
1172 (6th Cir.l991) (permitting the trial court to 
inquire into the damages verdict before the jury left 
the jury room, and pointing out that the trial court's 
amendment of the verdict stemmed "from jurors' 
own volition and not from any overreaching by the 
parties or their counsel"); see also Resolution Trust 
Corp. v. Stone, 998 F.2d 1534, 1547 (lOth 
Cir.l993) (permitting trial court to ask the jury 
foreman how properly to read the jury's verdict).FN7 
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FN7. The Tenth Circuit's opinion suggests, 
but does not explicitly state, that the trial 
court asked this question prior to 
discharging the jury. 

Our case law supports a plain meaning application 
of CRE 606(b) and its two stated exceptions. See, 
e.g., Harper v. People, 817 P.2d 77, 86 (Colo.I991) 
(reversing conviction and remanding for a new trial 
because trial court refused to entertain juror 
testimony about potential for unfair prejudice from 
widespread media publicity about the trial); Ravin, 
788 P.2d at 821 (finding a reasonable possibility 
that comments by bailiff, overheard by jurors, 
influenced the jury's ultimate verdict); Wiser v. 
People, 732 P.2d 1139, 1143 (Colo.l987) 
(examining juror testimony to determine whether 
extraneous influence, in this case consultation of a 
dictionary, resulted in prejudice to the defendant, 
but deciding ultimately that the use of the 
dictionary, while improper, did not require reversal 
of the conviction); Alvarez v. People, 653 P.2d 
1127, 1131 (Colo.I982) (allowing juror testimony 
to show that a juror's use of a dictionary during trial 
substantially prejudiced the defendant). 

Under Colorado law, a party desiring to challenge a 
jury verdict must pursue remedies not involving 
juror testimony, except as CRE 606(b) provides. 
For example, a party may move for a new trial, see 
C.R.C.P. 59(a)(l); may move for judgment 
notwithstanding the verdict, see C.R.C.P. 59(a)(2); 
may challenge the verdict as excessive, see Higgs v. 
Dist. Court, 713 P.2d 840, 860-61 (Colo.l985); or 
may pursue other mechanisms under the law for 
relief. 

C.R.C.P. 59 requires affidavits in connection with a 
new trial motion made for grounds listed in 
C.R.C.P. 59(d), but CRE 606(b) acts to preclude 
juror affidavits as a *324 basis for seeking post-trial 
relief, unless the CRE 606(b) exceptions apply. 

Some courts recognize clerical error as a reason to 
allow juror testimony into evidence. Because Rice 
attempts to fit within a clerical error exception, we 
now discuss this potential exception. 
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c. 

Clerical Error 

The Wisconsin Supreme Court allows juror 
testimony about clerical error, but only if all of the 
jurors agree that their verdict was incorrectly 
reported and if the party requesting correction " 
promptly" informs the court. See State v. 
Williquette, 190 Wis.2d 677, 526 N.W.2d 144, 153 
(1995). 

The Mississippi Supreme Court points out that 
clerical error occurs when the foreperson 
incorrectly transcribes the jury's verdict. Martin v. 
State, 732 So.2d 847, 853 (Miss.l998) ("The error 
here is not 'clerical,' as would be the case where 
the jury foreperson wrote down, in response to an 
interrogatory, a number different from that agreed 
upon by the jury, or mistakenly stated that the 
defendant was 'guilty' when the jury had actually 
agreed the defendant was not guilty."). Some 
federal decisions also address clerical error. See id. 
at 853-54 (discussing federal cases). 

Maryland has a strong policy against inquiring into 
jury verdicts. See Oxtoby v. McGowan, 294 Md. 83, 
447 A.2d 860, 870 (1982) (stating that "[r]egardless 
of the rule in other jurisdictions, in Maryland, it is 
well settled that a juror cannot be heard to impeach 
his verdict, whether the jury conduct objected to be 
misbehavior or mistake"). 

Maine gives a plain meaning application to Rule 
606(b ), finds no exception for clerical error in that 
rule, and allows consideration of clerical error only 
under its counterpart to our C.R.C.P. 60(a), which 
addresses clerical error. See Lapomarda, 702 A.2d 
at 689; accord McDaniel, 480 S.E.2d at 178. 

We agree with the Maine Supreme Court's 
approach. We give effect to both CRE 606(b) and 
C.R.C.P 60(a) as they are written. Clerical errors 
in judgments, orders, or other parts of the record 
may occur at any time during a proceeding. 
C.R.C.P. 60(a) permits their correction by the court 
sua sponte or upon motion of any party. 
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The clerical error must be readily ascertainable, 
typically upon the face of the document. See In re 
Marriage of Kelm, 878 P.2d 34, 36 
(Colo.App.l994) (remanding case to trial court to 
correct a written order that referred to the husband 
both as Respondent and Petitioner because the 
order's reasonable meaning was clear), a.ffd in part, 
rev'd in part on other grounds, 912 P.2d 545 
(Colo.1996). 

Clerical error in a verdict form does not include an 
alleged error that either alters the legal effect of the 
jury's verdict, see Chalmers, 59 Ill.Dec. 76, 431 
N.E.2d at 365, or addresses the jury's 
misunderstanding or misapplication of the court's 
jury instructions. CRE 606(b) bars such an inquiry. 
See Santilli v. Pueblo, 184 Colo. 432, 433-34, 521 
P.2d 170, 171 (1974). 

Clerical error corrections to a jury's verdict are 
disfavored. When the trial court has polled each 
juror and the jurors state that the verdict is theirs, a 
challenge for clerical error will rarely be successful. 
See Mueller, supra, at 959; see also United States 
v. Chereton, 309 F.2d 197, 200 (6th Cir.l962). 
Colorado has a strong presumption in favor of 
upholding verdicts that jurors have acknowledged 
as their own: 
Here the record is clear. The trial court read the 
verdict for petitioner in open court, and all the 
jurors assented to it. Each juror was questioned, 
reinforcing the evidence of the jury's intentions. 
The verdict for the petitioner in open court is the 
verdict of the jury. 

Tyler v. Dist. Court, 200 Colo. 254, 257, 613 P.2d 
899, 901 (1980). 

D. 

Abusive Practices 

Colorado law recognizes that jurors, upon leaving 
the courtroom, may encounter influences that cause 
them to question their verdict. The law acts to 
prevent unsettling of jury verdicts by such 
encounters. See Montanez, 966 P.2d at 1037. 
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*325 To avoid abusive practices towards jurors 
after completion of their service, the First Circuit 
Court of Appeals prohibits post-verdict interviews 
of jurors by counsel, litigants, or their agents, 
except under the supervision of the district court 
and then only in such extraordinary situations as are 
deemed appropriate. See United States v. Kepreos, 
759 F.2d 961, 967 (1st Cir.l985). That court 
decries unbridled post-verdict questioning of jurors: 
Permitting the unbridled interviewing of jurors 
could easily lead to their harassment, to the 
exploitation of their thought processes, and to 
diminished confidence in jury verdicts, as well as to 
unbalanced trial results depending unduly on the 
relative resources of the parties. 

/d. 

The Second Circuit Court of Appeals said that " 
complicity by counsel in a planned, systematic, 
broad-scale, post-trial inquisition of the jurors by a 
private investigator or investigators is reprehensible. 
" United States v. Brasco, 516 F.2d 816, 819 (2d 
Cir.l975). 

The Federal District Court for Colorado has a local 
rule prohibiting any attorney or party from 
contacting a juror without written authority signed 
by the trial judge. See D.C. Colo. LR 47.2. 

In contrast, Colorado's standard post-verdict jury 
instruction allows attorneys, parties, and 
investigators to speak with willing jurors. See 
Colorado CJI-Civ. § 1:16. The trial court delivered 
such an instruction here: 
The attorneys or the parties, at the conclusion of a 
jury trial, may desire to talk with the members of 
the jury concerning the reasons for their verdict. 
For your guidance, you are advised that it is entirely 
proper for you to talk with the attorneys or the 
parties, and you are at liberty to do so. However, 
you are not required to do so. Whether you do so 
or not is entirely a matter of your own choice. 
Undoubtedly, your decision will be respected. 
However, if you decline to discuss the case and an 
attorney or a party or an investigator persists in 
discussing the case over your objection or becomes 
critical of your service as a juror, please report the 
incident to me. 
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(Emphasis added.) 

Under this instruction, jurors are free to discuss any 
aspect of their service they care to, including their 
deliberations, how they viewed the evidence and 
reached their verdict, and how they view the intent 
and meaning of their verdict, but none of this can 
become evidence unless one or both of the CRE 
606(b) exceptions apply to the case. CJI-Civ. § 
I: I6 reinforces the purposes of CRE 606(b) and 
protects the administration of justice, by requiring a 
juror to report to the court any criticism that an 
attorney, investigator, or party makes of the juror's 
service. 

Attorneys, parties, and investigators must respect 
the language of CRE 606(b) and CJI-Civ. § I:I6 
and their purposes. Colorado's safe zone for 
post-verdict contact with jurors depends on 
responsible professional conduct. Attorneys may 
benefit from learning how the jurors viewed their 
case. But, they may not make jurors witnesses 
except under the provisions of 606(b ). This 
requires a proper showing that the juror testimony, 
affidavit, or statement is admissible under the rule's 
exceptions. 

The case before us demonstrates that abuse of the 
jurors and the jury system can occur if attorneys, or 
persons acting under their direction, do not respect: 
(1) CRE 606(b )'s broad prohibition against making 
jurors witnesses; and (2) the safe-zone purpose of 
CJI-Civ. § 1:16 allowing post-verdict contact. 

An attempt to make the jurors witnesses without a 
basis in CRE 606(b )'s exceptions constitutes an 
abuse of the rule, the jury instruction, the jurors, 
and the administration of justice. According to the 
jurors' counter-affidavits, the investigator acting 
under the attorney's direction: (1) criticized the 
jurors' performance and their verdict; (2) referred 
to pre-trial settlement discussions; (3) said the 
jury's verdict was excessive; and (4) whipsawed 
jurors into signing the form *326 affidavits by 
saying that other jurors had signed the affidavit.FN8 

FN8. One of the affidavits specifically 
addressed the investigator's conduct: 
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1. I have been contacted several times by 
a special investigator hired by the defense 
attorney in this case. 
2. That on the first occasion I had to talk 
to the special investigator, he told me 
specifically that even $1,000,000.00 was 
kind of high. 
3. That the special investigator stated that 
before trial they were getting ready to 
settle the case for $50,000.00. 
4. It was my assumption that this 
$50,000.00 settlement would be coming 
from [an insurance company] since they 
were mentioned during jury selection. 
5. I think this statement was made to get 
me to sign an affidavit by suggesting that 
our verdict was too high. 
6. As members of the jury we cooperated 
with each other, we read the instructions 
very carefully and considered the damage 
instructions in arriving at our verdict. 
7. I felt that the special investigator was 
suggesting that we had not acted correctly 
in awarding damages in the case. It was 
suggested by him that we had awarded 
more damages than were appropriate for 
the case. I interpreted this to be a 
criticism of my jury service. 

Plaintiffs counsel responded to defense counsel's 
affidavits by obtaining plaintiff-prepared affidavits 
from the same five jurors, in which they recanted 
their defense-prepared affidavits. These jurors 
were rightfully upset about the judicial system as a 
result of post-verdict, attorney-initiated 
interrogation. Yet, the defense counsel affidavits 
had no basis in CRE 606(b )' s exceptions or 
C.R.C.P. 60(a)'s provision for clerical error. 

We now tum to the inadmissibility of the defense 
juror affidavits in this case. 

E. 

Rice's Juror Affidavits Are Inadmissible 

The affidavits in this case violate CRE 606(b) and 
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are inadmissible. They testify to the jury's 
deliberative process and the intent and meaning of 
the jury's verdict, not either of the rule's two 
exceptions. 

In her Motion for Post-Trial Relief, Rice used the 
affidavits to impeach the verdict. She alleged that 
the jury had not read the court's instructions, or had 
misunderstood them, and the court could repose no 
confidence in the verdict: 
The essence of Defendant's position on the subject 
of a new trial is the conclusion is inescapable that 
the verdict form was not read, the instruction 
(number 12) was not read, the instruction number 3 
regarding surmise and conjecture was not read, if 
these instructions were either not read or not 
understood, and certainly not applied, how can the 
Court repose any confidence in the jury's analysis of 
any issue? 

None of these grounds falls within the two CRE 606 
exceptions. 

On appeal, Rice changed her tactic to argue that the 
affidavits proved clerical error: 
CRE 606(b) does not preclude juror affidavits 
testifying to a jury's post-deliberative conduct. 
Post-deliberative conduct is that conduct occurring 
after the jury has reached its verdict and concluded 
its deliberations. Since post-deliberative conduct 
necessarily occurs after the conclusion of the jury's 
deliberations, courts have held that it is not subject 
to 606(b). 

Post deliberative conduct includes the occurrence of 
clerical error, the unintended rendering of a verdict 
due to a mistake in the ministerial act of recording 
the verdict. The affidavits at issue before this court 
testify to the occurrence of a clerical error following 
this jury's deliberations. 

[9] We conclude that Rice attempted to impeach the 
jury's verdict with inadmissible evidence she was 
trying to characterize as admissible. Clearly, Rice's 
attorney dispatched the investigator for the purpose 
of contradicting the verdict. The attorney wanted 
to show that the signed verdict was not what it 
appeared to be. The object was to prove that the 
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jury: (1) did not intend to award Stewart damages 
for physical impairment; (2) forgot to make a 
physical impairment award; (3) confused the third 
interrogatory in the special verdict form as asking 
for the total damages award; (4) disregarded the 
court's instructions and the special verdict *327 
form's plain language; or (5) any or all of these. 

This inquiry defied the plain language of the written 
and signed verdict form, the court's instructions, and 
each juror's affirmation of the verdict through 
individual trial court polling. The third line of the 
special verdict form asked the jury if Stewart had 
incurred damages for physical impairment. The 
jury answered with the amount of $1,136,000.00. 
Each juror signed the verdict and answered during 
polling that the verdict was his or hers. 

Nevertheless, defense counsel directed the 
investigator to contact the jurors, repeatedly 
invading their privacy at home and work, for the 
purpose of impeaching the verdict. 

The defense inquiry contravened the language and 
purposes of CRE 606(b). These purposes are to 
promote finality of verdicts, shield verdicts from 
impeachment, and protect jurors from harassment 
and coercion. Agreeing on the contents of the 
jury's damages verdict was an integral part of the 
jury's deliberative process, not a ministerial task. 
The defense affidavits attacked the jurors' 
performance, an inadmissible arena. 

The affidavits the defense obtained from the jurors 
are inadmissible under CRE 606{b).FN9 No matter 
involving the two CRE 606(b) exceptions allowed 
the affidavits. All of the jurors had signed this 
verdict, which specified the amount of the physical 
impairment award on the special verdict form. 
Each juror affirmed the verdict in open court upon 
the trial court's polling. The defense counsel 
brought no clerical error cognizable under C.R.C.P. 
60(a) to the trial court's attention. 

FN9. We need not address the 
admissibility of the plaintiffs 
counter-affidavits, because they would not 
have been tendered except in response to 
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the defense affidavits. 

The verdict stands. 

III. 

Accordingly, we reverse the judgment of the court 
of appeals. Because the court of appeals affirmed 
the trial court's judgment in all other respects, we 
reinstate the trial court's judgment, and we direct the 
court of appeals to enter its mandate consistent with 
this opinion. 

Colo.,2002. 
Stewart ex rei. Stewart v. Rice 
47 P.3d 316 
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Rule 609. Impeachment by Evidence of Con
viction of Crime 

(a) General rule. For the purpose of attacking 
the credibility of a witness, 

(1) evidence that a witness other than an accused 
has been convicted of a crime shall he admitted, 
subject to Rule 403, if the crime was punishable by 
death or imprisonment in excess of one year under 
the law under which the witness was convicted, and 
evidence that an accused has been convicted of such 
a crime shall be admitted if the court determines 
that the probative value of admitting this evidence 
outweighs its prejudicial effect to the accused; and 

(2) evidence that any ·witness has been convicted 
of a crime shall be admitted if it involved dishonesty 
or false statement, regardless of the punishment. 
(b) Time limit. Evidence of a conviction under 

this rule is not admissible if a period of more than ten 
years has elapsed since the date of the conviction or of 
the release of the ·witness from the confinement im
posed for that conviction, whichever is the later date, 
unlesR the court determines, :in the interests of justice, 
that the probative value of the conviction supported by 
specific facts and circumstances substantially out
weighs its prejudicial effect. However, evidence of a 
conviction more than 10 years old as calculated herein, 
is not admissible unless the proponent gives to the 
adverse party sufficient advance w1'"itten notice of 
intent to use such evidence to provide the adverse 
party Vlith a fair opportunity to contest the use of 
such evidence. 

(c) Effect of pardon, annulment, or certificate of 
rehabilitation. Evidence of a conviction is not admis
sible under this rule if (1) the conviction has been the 
subject of a pardon, annulment, certificate of rehabili
tation, or other equivalent procedure based on a find
ing of the rehabilitation of the person convicted, and 
that person has not been convicted of a subsequent 
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crime which was punishable by death or imprisonment 
in excess of one year, or (2) the conviction has been 
the subject of a pardon, annulment, or other equiva
lent procedure based on a finding of innocence. 

(d) Juvenile adjudications. Evidence of juvenile 
adjudications is generally not admissible under this 
rule. The court may, however, in a criminal case 
allow evidence of a juvenile adjudication of a witness 
other than the accused if conviction of the offense 
would be admissible to attack the credibility of an 
adult and the court is satisfied that admission in 
evidence is necessary for a fair determination of the 
issue of guilt or innocence. 

(e) Pendency of appeal. The pendency of an ap
peal therefrom does not render evidence of a convic
tion inadmissible. Evidence of the pendency of an 
appeal is admissible. 
(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat.1935; Mar. 2, 1987, 
eff. Oct. 1, 1987; Jan. 26, 1990, eff. Dec. 1, 1990.) 

Proposed Amendment of Subdivision (a) 

Effective December 1, 2006, absent contrary Con
gressional action, subdivision (a) of this rule is 
amended to read as follows: 

(a) General rule.-For the purpose of attacking 
the character for truthfulness of a witness, 

(1) evidence that a witness other than an ac
cused has been convicted of a crime shall be 
admitted, subject to Rule 403, if the crime was 
punishable by death or imprisonment in excess 
of one year under the law under which the wit
ness was convicted, and evidence that an accused 
has been convicted of such a crime shall be 
admitted if the court determines that the proba
tive value of admitting this evidence outweighs 
its prejudicial effect to the accused; and 

(2) evidence that any witness has been convict
ed of a crime shall be admitted regardless of the 
punishment, if it readily can be determined that 
establishing the elements of the crime required 
proof or adm·ission of an act of dishonesty or 
false statement by the witness. 

Proposed Amendment of Subdivision (c) 

Effective December 1, 2006, absent contrary Con
gressional action, subdivision (c) of this rule is 
amended to read as follows: 

(c) Effect of pardon, annulment, or certificate of 
rehabilitation.-Evidence of a conviction is not ad
missible under this rule if (1) the conviction has been 
the subject of a pardon, annulment, certificate of 
rehabilitation, or other equivalent procedure based on 
a finding of the rehabilitation of the person convicted, 
and that person has not been convicted of a subse
quent crime that was punishable by death or impris
onment in excess of one year, or (2) the conviction 

has been the subject of a pardon, annulment, or other 
equivalent procedure based on a finding of innocence. 

ADVISORY COMMITTEE NOTES 

1972 Proposed Rules 

As a means of impeachment, evidence of conviction of 
crime is significant only because it stands as proof of the 
commission of the underlying criminal act. There is little 
dissent from the general proposition that at least some 
crimes are relevant to credibility but much disagreement 
among the cases and commentators about which crimes are 
usable for this purpose. See McCormick § 43; 2 Wright, 
Federal Practice and Procedure: Criminal § 416 (1969). 
The weight of traditional authority has been to allow use of 
felonies generally, without regard to the nature of the partic
ular offense, and of crimen falsi without regard to the grade 
of the offense. This is the view accepted by Congress in the 
1970 amendment of § 14-305 of the District of Columbia 
Code, P.L. 91-358, 84 Stat. 473. Uniform Rule 21 and Model 
Code Rule 106 permit only crimes involving "dishonesty or 
false statement." Others have thought that the trial judge 
should have discretion to exclude convictions if the probative 
value of the evidence of the crime is substantially outweighed 
by the danger of unfair prejudice. Luck v. United States, 
121 U.S.App.D.C. 151, 348 F.2d 763 (1965); McGowan, Im
peachment of Criminal Defendants by Prior Convictions, 
1970 Law & Soc.Order 1. Whatever may be the merits of 
those views, this rule is drafted to accord with the Congres
sional policy manifested in the 1970 legislation. 

The proposed rule incorporates certain basic safeguards, in 
terms applicable to all witnesses but of particular significance 
to an accused who elects to testify. These protections in
clude the imposition of definite time limitations, giving effect 
to demonstrated rehabilitation, and generally excluding juve
nile adjudications. 

Note to Subdivision (a). For purposes of impeachment, 
crimes are divided into two categories by the rule: (1) those 
of what is generally regarded as felony grade, without partic
ular regard to the nature of the offense, and (2) those 
involving dishonesty or false statement, without regard to the 
grade of the offense. Probable convictions are not limited to 
violations of federal law. By reason of our constitutional 
structure, the federal catalog of crimes is far from being a 
complete one, and resort must be had to the laws of the 
states for the specification of many crimes. For example, 
simple theft as compared with theft from interstate com
merce. Other instances of borrowing are the Assimilative 
Crimes Act, making the state law of crimes applicable to the 
special territorial and maritime jurisdiction of the United 
States, 18 U.S.C. § 13, and the provision of the Judicial Code 
disqualifying persons as jurors on the grounds of state as 
well as federal convictions, 28 U.S.C. § 1865. For evaluation 
of the crime in terms of seriousness, reference is made to the 
congressional measurement of felony (subject to imprison
ment in excess of one year) rather than adopting state 
definitions which vary considerably. See 28 U.S.C. § 1865, 
supra, disqualifying jurors for conviction in state or federal 
court of crime punishable by imprisonment for more than 
one year. 

Note to Subdivision (b). Few statutes recognize a time 
limit on impeachment by evidence of conviction. However, 
practical considerations of fairness and relevancy demand 
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that some boundary be recognized. See Ladd, Credibility 
Tests-Current Trends, 89 U.Pa.L.Rev. 166, 176--177 (1940). 
This portion of the rule is derived from the proposal ad
vanced in Recommendation Proposing in Evidence Code, 
s 788{5), p. 142, Cal.Law Rev.Comm'n (1965), though not 
adopted. See California Evidence Code § 788. 

Note to Subdivision (c). A pardon or its equivalent 
granted solely for the purpose of restoring civil rights lost by 
virtue of a conviction has no relevance to an inquiry into 
character. If, however, the pardon or other proceeding is 
hinged upon a ~howing of rehabilitation the situation is 
otherwise. The result under the rule is to render the 
conviction inadmissible. The alternative of allowing in evi
dence both the conviction and the rehabilitation has not been 
adopted for reasons of policy, economy of time, and difficul
ties of evaluation. 

A similar provision is contained in California Evidence 
Code § 788. Cf. AL.l. Model Penal Code, Proposed Official 
Draft § 306.6(3)(e) (1962), and discussion in A.L.I. Proceed
ings 310 (1961). 

Pardons based on innocence have the effect, of course, of 
nullifying the conviction ab initio. 

Note to Subdivision (d). The prevailing view has been 
that a juvenile adjudication is not usable for impeachment. 
Thoma.s 11. United States, 74 App.D.C. 167, 121 F.2d 905 
(1941); Cotton v. United States, 355 F.2d 480 (lOth Cir.1966). 
This conclusion was based upon a variety of circumstances. 
By virtue of its informality, frequently diminished quantum 
of required proof, and other departures from accepted stan
dards for criminal trials under the theory of parens patriae, 
the juvenile adjudication was considered to lack the precision 
and general probative value of the criminal conviction. 
While In 1·e Gault, 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527 
(1967), no doubt eliminates these characteristics insofar as 
objectionable, other obstacles remain. Practical problems of 
administration are raised by the common provisions in juve
nile legislation that records be kept confidential and that 
they be destroyed after a short time. While Gault was 
skeptical as to the realities of confidentiality of juvenile 
records, it also saw no constitutional obstacles to improve
ment. 387 U.S. at 25, 87 S.Ct. 1428. See also Note, Rights 
and Rehabilitation in the Juvenile Courts, 67 Colum.L.Rev. 
281, 289 (1967). In addition, policy considerations much akin 
to those which dictate exclusion of adult convictions after 
rehabilitation has been established strongly suggest a rule of 
excluding juvenile adjudications. Admittedly, however, the 
rehabilitative process may in a given case be a demonstrated 
failure, or the strategic importance of a given witness may be 
so great as to require the overriding of general policy in the 
interests of particular justice. See Giles v. Maryland, 386 
U.S. 66, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967). Wigmore was 
outspoken in his condemnation of the disallowance of juvenile 
adjudications to impeach, especially when the witness is the 
complainant in a case of molesting a minor. 1 Wigmore 
§ 196; 3 I d. §§ 924a, 980. The rule recognizes discretion in 
the judge to effect an accommodation among these various 
factors by departing from the general principle of exclusion. 
In deference to the general pattern and policy of juvenile 
statutes, however, no discretion is accorded when the witness 
is the accused in a criminal case. 

Note to Subdivision (e). The presumption of correctness 
which ought to attend judicial proceedings supports the 
position that pendency of an appeal does not preclude use of 

a conviction for impeachment. United States v. Empire 
Packing Co., 174 F.2d 16 (7th Cir.1949), cert. denied 337 U.S. 
959, 69 S.Ct. 1534, 93 L.Ed. 1758; Bloch v. United States, 
226 F.2d 185 (9th Cir.1955), cert. denied 350 U.S. 948, 76 
S.Ct. 323, 100 L.Ed. 826 and 353 U.S. 959, 77 S.Ct. 868, 1 
L.Ed.2d 910; and see Newman v. United States, 331 F.2d 
968 (8th Cir.1964). Contra, Ca,mpbell v. United States, 85 
U.S.App.D.C. 133, 176 F.2d 45 (1949). The pendency of an 
appeal is, however, a qualifying circumstance properly con
siderable. 

1974 Enactment 

Note to Subdivision (a). Rule 609(a) as submitted by the 
Court was modeled after Section 133(a) of Public Law 
91-358, 14 D.C.Code 305(b)(l), enacted in 1970. The Rule 
provided that: 

For the purpose of attacking the credibility of a witness, 
evidence that he has been convicted of a crime is admissi
ble but only if the crime (1) was punishable by death or 
imprisonment in excess of one year under the law under 
which he was convicted or (2) involved dishonesty or false 
statement regardless of the punishment. 

As reported to the Committee by the Subcommittee, Rule 
609(a) was amended to read as follows: 

For the pUrpose of attacking the credibility of a witness, 
evidence that he has been convicted of a crime is admissi
ble only if the crime (1) was punishable by death or 
imprisonment in excess of one year, unless the court 
determines that the danger of unfair prejudice outweighs 
the probative value of the evidence of the conviction, or (2) 
involved dishonesty or false statement. 
In full committee, the provision was amended to permit 

attack upon the credibility of a witness by prior conviction 
only if the prior crime involved dishonesty or false statement. 
While recognizing that the prevailing doctrine in the federal 
courts and in most States allows a witness to be impeached 
by evidence of prior felony convictions without restriction as 
to type, the Committee was of the view that, because of the 
danger of unfair prejudice in such practice and the deterrent 
effect upon an accused who might wish to testify, and even 
upon a witness who was not the accused, cross-examination 
by evidence of prior conviction should be limited to those 
kinds of convictions bearing directly on credibility, i.e., 
crimes involving dishonesty or false statement. 

Note to Subdivision (b). Rule 609{b) as submitted by the 
Court was modeled after Section 133(a) of Public Law 
91-358, 14 D.C.Code 305(b)(2){B), enacted in 1970. The Rule 
provided: 

Evidence of a conviction under this rule is not admissible 
if a period of more than ten years has elapsed since the 
date of the release of the witness from confinement im
posed for his most recent conviction, or the expiration of 
the period of his parole, probation, or sentence granted or 
imposed with respect to his most recent conviction, which
ever is the later date. 

Under this formulation, a witness' entire past record of 
criminal convictions could be used for impeachment (provided 
the conviction met the standard of subdivision (a)), if the 
witness had been most recently released from confinement, 
or the period of his parole or probation had expired, ·within 
ten years of the conviction. 
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The Committee amended the Rule to read in the text of 
the 1971 Advisory Committee version to provide that upon 
the expiration of ten years from the date of a conviction of a 
witness, or of his release from confinement for that offense, 
that conviction may no longer be used for impeachment. 
The Committee was of the view that after ten years following 
a person's release from confinement (or from the date of his 
conviction) the probative value of the conviction with respect 
to that person's credibility diminished to a point where it 
should no longer be admissible. 

Note to Subdivision (c). Rule 609(c) as submitted by the 
Comt provided in part that evidence of a witness' prior 
conviction is not admissible to attack his credibility if the 
conviction was the subject of a pardon, annulment, or other 
equivalent procedure, based on a showing of rehabilitation, 
and the witness has not been convicted of a subsequent 
crime. The Committee amended the Rule to provide that 
the "subsequent crime" must have been "punishable by death 
or imprisonment in excess of one year", on the ground that a 
subsequent conviction of an offense not a felony is insuffi
cient to rebut the finding that the witness has been rehabili
tated. The Committee also intends that the words "based on 
a finding of the rehabilitation of the person convicted" apply 
not only to "certificate of rehabilitation, or other equivalent 
procedure", but also to "pardon" and "annulment.". House 
Report No. 93-650. 

Note to Subdivision (a). As proposed by the Supreme 
Court, the rule would allow the use of prior convictions to 
impeach if the crime was a felony or a misdemeanor if the 
misdemeanor involved dishonesty or false statement. As 
modified by the House, the rule would admit prior convic
tions for impeachment pm-poses only if the offense, whether 
felony or misdemeanor, involved dishonesty or false state
ment. 

The committee has adopted a modified version of the 
House-passed rule. In your committee's view, the danger of 
unfair prejudice is far greater when the accused, as opposed 
to other witnesses, testifies, because the jury may be preju
diced not merely on the question of credibility but also on the 
ultimate question of guilt or innocence. Therefore, with 
respect to defendants, the committee agreed with the House 
limitation that only offenses involved false statement or 
dishonesty may be used. By that phrase, the committee 
means crimes such as perjm-y or subornation of perjury, 
false statement, criminal fraud, embezzlement or false pre
tense, or any other offense, in the nature of crimen fals·i the 
commission of which involves some element of untruthful
ness, deceit or falsification bearing on the accused's propensi
ty to testify truthfully. 

With respect to other witnesses, in addition to any prior 
conviction involving false statement or dishonesty, any other 
felony may be used to impeach if, and only if, the court finds 
that the probative value of such evidence outweighs its 
prejudicial effect against the party offering that witness. 

Notwithstanding this provision, proof of any prior offense 
otherwise admissible under Rule 404 could still be offered for 
the purposes sanctioned by that mle. Furthermore, the 
committee intends that notwithstanding this mle, a defen
dant's misrepresentation regarding the existence or nature of 
prior convictions may be met by rebuttal evidence, including 
the record of such prior convictions. Similarly, such records 
may be offered to rebut representations made by the defen
dant regarding his attitude toward or willingness to commit a 

general category of offense, although denials or other repre
sentations by the defendant regarding the specific conduct 
which forms the basis of the charge against him shall not 
make prior convictions admissible to rebut such statement. 

In regard to either type of representation, of course, prior 
convictions may be offered in rebuttal only if the defendant's 
statement is made in response to defense counsel's questions 
or is made gratuitously in the com·se of cross-examination. 
Prior convictions may not be offered as rebuttal evidence if 
the prosecution has sought to circumvent the purpose of this 
mle by asking questions which elicit such representations 
from the defendant. 

One other clarifying amendment has been added to this 
subsection, that is, to provide that the admissibility of evi
dence of a prior conviction is permitted only upon cross
examination of a witness. It is not admissible if a person 
does not testify. It is to be understood, however, that a 
court record of a prior conviction is admissible to prove that 
conviction if the witness has forgotten or denies its existence. 

Note to Subdivision (b). Although convictions over ten 
years old generally do not have much probative value, there 
may be exceptional circumstances under which the conviction 
substantially bears on the credibility of the witness. Rather 
than exclude all convictions over 10 years old, the committee 
adopted an amendment in the form of a final clause to the 
section granting the court discretion to admit convictions 
over 10 years old, but only upon a determination by the court 
that the probative value of the conviction supported by 
specific facts and circumstances, substantially outweighs its 
prejudicial effect. 

It is intended that convictions over 10 years old will be 
admitted very rarely and only in exceptional circumstances. 
The rules provide that the decision be supported by specific 
facts and circumstances thus requiring the court to make 
specific findings on the record as to the particular facts and 
circumstances it has considered in determining that the 
probative value of the conviction substantially outweighs its 
prejudicial impact. It is expected that, in fairness, the court 
will give the party against whom the conviction is introduced 
a full and adequate opportunity to contest its admission. 
Senate Report No. 93-1277. 

Rule 609 defines when a party may use evidence of a prior 
conviction in order to impeach a witness. The Senate 
amendments make changes in two subsections of Rule 609. 

Note to Subdivision (a). The House bill provides that the 
credibility of a witness can be attacked by proof of prior 
conviction of a crime only if the crime involves dishonesty or 
false statement. The Senate amendment provides that a 
witness' credibility may be attacked if the crime (1) was 
punishable by death or imprisonment in excess of one year 
under the law under which he was convicted or (2) involves 
dishonesty or false statement, regardless of the punishment. 

The Conference. adopts the Senate amendment with an 
amendment. The Conference amendment provides that the 
credibility of a witness, whether a defendant or someone else, 
may be attacked by proof of a prior conviction but only if the 
crime: (1) was punishable by death or imprisonment in 
excess of one year under the law under which he was 
convicted and the court determines that the probative value 
of the conviction outweighs its prejudicial effect to the defen
dant; or (2) involved dishonesty or false statement regard
less of the punishment. 
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By the phrase "dishonesty and false statement" the Con
ference means crime~ such as perjury or subornation of 
perjury, false statement, criminal fraud, embezzlement, or 
false pretense, or any other offense in the nature of crimen 
.fals~ the commission of which involves some element of 
deceit, untruthfulness, or falsification bearing on the ac
cused's propensity to testify truthfully. 

The admission of prior convictions involving dishonesty 
and false statement is not within the discretion of the Court. 
Such convictions are peculiarly probative of credibility and, 
under this rule, are always to be admitted. Thus, judicial 
discretion granted with respect to the admissibility of other 
prior convictions is not applicable to those involving dishones
ty or false statement. 

With regard to the discretionary standard established by 
paragraph (1) of Rule 609(a), the Conference determined that 
the prejudicial effect to be weighed against the probative 
value of the conviction is specifically the prejudicial effect to 
the defendant. The danger of prejudice to a witness other 
than the defendant (such as injury to the witness' reputation 
in his community) was considered and rejected by the Con
ference as an element to be weighed in determining admissi
bility. It was the judgment of the Conference that the 
danger of prejudice to a nondefendant witness is outweighed 
by the need for the trier of fact to have as much relevant 
evidence on the issue of credibility as possible. Such evi
dence should only be excluded where it presents a danger of 
improperly influencing the outcome of the trial by persuad
ing the trier of fact to convict the defendant on the basis of 
his prior criminal record. 

Note to Subdivision (b). The House bill provides in 
subsection (b) that evidence of conviction of a crime may not 
be used for impeachment purposes under subsection (a) if 
more than ten years have elapsed since the date of the 
conviction or the date the witness was released from confine
ment imposed for the conviction, whichever is later. The 
Senate amendment permits the use of convictions older than 
ten years, if the court determines, in the interests of justice, 
that the probative value of the conviction, supported by 
specific facts and circumstances, substantially outweighs its 
prejudicial effect. 

The Conference adopts the Senate amendment with an 
amendment requiring notice by a party that he intends to 
request that the court allow him to use a conviction older 
than ten years. The Conferees anticipate that a written 
notice, in order to give the adversary a fair opportunity to 
contest the use of the evidence, will ordinarily include such 
information as the date of the conviction, the jurisdiction, and 
the offense or statute involved. In order to eliminate the 
possibility that the flexibility of this provision may impair the 
ability of a party-opponent to prepare for trial, the Conferees 
intend that the notice provision operate to avoid surprise. 
House Report No. 93-1597. 

1987 Amendments 

The amendments are technical. No substantive change is 
intended. 

1990 Amendments 

The amendment to Rule 609(a) makes two changes in the 
rule. The first change removes from the rule the limitation 
that the conviction may only be elicited during cross-exami-

nation, a limitation that virtually every circuit has found to 
be inapplicable. It is common for witnesses to reveal on 
direct examination their convictions to "remove the sting" of 
the impeachment. See e.g., United States v. Bad Cob, 560 
F.2d 877 (8th Cir.1977). The amendment does not contem
plate that a court will necessarily permit proof of prior 
convictions through testimony, which might be time-consum
ing and more prejudicial than proof through a written record. 
Rules 403 and 6ll(a) provide sufficient authority for the 
court to protect against unfair or disruptive methods of 
proof. 

The second change effected by the amendment resolves an 
ambiguity as to the relationship of Rules 609 and 403 with 
respect to impeachment of witnesses other than the criminal 
defendant. See, Green v. Bock Laundry Machine Co., 109 
S.Ct. 1981, 490 U.S. 504 (1989). The amendment does not 
disturb the special balancing test for the criminal defendant 
who chooses to testify. Thus, the rule recognizes that, in 
virtually every case in which prior convictions are used to 
impeach the testifying defendant, the defendant faces a 
unique risk of prejudice-i.e., the danger that convictions 
that would be excluded under Fed.R.Evid. 404 will be mis
used by a jury as propensity evidence despite their introduc
tion solely for impeachment purposes. Although the rule 
does not forbid all use of convictions to impeach a defendant, 
it requires that the government show that the probative 
value of convictions as impeachment evidence outweighs their 
prejudicial effect. 

Prior to the amendment, the rule appeared to give the 
defendant the benefit of the special balancing test when 
defense witnesses other than the defendant were called to 
testify. In practice, however, the concern about unfairness 
to the defendant is most acute when the defendant's own 
convictions are offered as evidence. Almost all of the decid
ed cases concern this type of impeachment, and the amend
ment does not deprive the defendant of any meaningful 
protection, since Rule 403 now clearly protects against unfair 
impeachment of any defense witness other than the defen
dant. There are cases in which a defendant might be 
prejudiced when a defense witness is impeached. Such cases 
may arise, for example, when the witness bears a special 
relationship to the defendant such that the defendant is likely 
to suffer some spill-over effect from impeachment of the 
witness. 

The amendment also protects other litigants from unfair 
impeachment of their witnesses. The danger of prejudice 
from the use of prior convictions is not confined to criminal 
defendants. Although the danger that prior convictions will 
be misused as character evidence is particularly acute when 
the defendant is impeached, the danger exists in other 
situations as well. The amendment reflects the view that it 
is desirable to protect all litigants from the unfair use of 
prior convictions, and that the ordinary balancing test of 
Rule 403, which provides that evidence shall not be excluded 
unless its prejudicial effect substantially outweighs its proba
tive value, is appropriate for assessing the admissibility of 
prior convictions for impeachment of any witness other than 
a criminal defendant. 

The amendment reflects a judgment that decisions inter
preting Rule 609(a) as requiring a trial court to admit 
convictions in civil cases that have little, if anything, to do 
with credibility reach undesirable results. See, e.g., Diggs v. 
Lyons, 741 F.2d 577 (3d Cir.1984), cert. denied, 105 S.Ct. 
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2157 (1985). The amendment provides the same protection 
against unfair prejudice arising from prior convictions used 
for impeachment purposes as the mles provide for other 
evidence. The amendment finds support in decided cases. 
See, e.g., Petty v. Ideco, 761 F.2d 1146 (5th Cir.1985); Czaka 
v. Hickrno:r~ 703 F.2d 317 (8th Cir.1983). 

Fewer decided cases address the question whether Rule 
609(a) provides any protection against unduly prejudicial 
prior convictions used to impeach government witnesses. 
Some courts have read Rule 609(a) as giving the government 
no protection for its witnesses. See, e.g., United States v. 
Tho·me, 547 F.2d 56 (8th Cir.1976); United States v. Nevitt, 
563 F.2d 406 (9th Cir.1977), cert. denied, 444 U.S. 847 (1979). 
This approach also is rejected by the amendment. There are 
cases in which impeachment of government witnesses with 
prior convictions that have little, if anything, to do with 
credibility may result in unfair prejudice to the government's 
interest in a fair trial and unnecessary embarrassment to a 
witness. Fed.R.Evid. 412 already recognizes this and ex
cluded certain evidence of past sexual behavior in the context 
of prosecutions for sexual assaults. 

The amendment applies the general balancing test of Rule 
403 to protect all litigants against unfair impeachment of 
witnesses. The balancing test protects civil litigants, the 
government in criminal cases, and the defendant in a crimi
nal ca..9e who calls other witnesses. The amendment address
es prior convictions offered under Rule 609, not for other 
purposes, and does not run afoul, therefore, of Davis v. 
Alaska. 415 U.S. 308 (1974). Davis involved the use of a 
prior juvenile adjudication not to prove a past law violation, 
but to prove bias. The defendant in a criminal case has the 
right to demonstrate the bias of a witness and to be assured 
a fair trial, but not to unduly prejudice a trier of fact. See 
genemlly Rule 412. In any case in which the trial court 
believes that confrontation rights require admission of im
peachment evidence, obviously the Constitution would take 
precedence over the mle. 

The probability that prior convictions of an ordinary gov
ernment witness will be unduly prejudicial is low in most 
criminal cases. Since the behavior of the witness is not the 
issue in dispute in most cases, there is little chance that the 
trier of fact will misuse the convictions offered as impeach
ment evidence as propensity evidence. Thus, trial courts will 
be skeptical when the government objects to impeachment of 
its witnesses with prior convictions. Only when the govern
ment is able to point to a real danger of prejudice that is 
sufficient to outweigh substantially the probative value of the 
conviction for impeachment purposes will the conviction be 
excluded. 

The amendment continues to divide subdivision (a) into 
subsections (1) and (2) thus facilitating retrieval under cur
rent computerized research programs which distinguish the 
two provisions. The Committee recommended no substan
tive change in subdivision (a)(2), even though some cases 
raise a concern about the proper interpretation of the words 
"dishonesty or false statement." These words were used but 
not explained in the original Advisory Committee Note ac
companying Rule 609. Congress extensively debated the 
rule, and the Report of the House and Senate Conference 
Committee states that "[b]y the phrase 'dishonesty and false 
statement,' the Conference means crimes such as perjury, 
subornation of perjury, false statement, criminal fraud, em
bezzlement, or false pretense, or any other offense in the 

nature of crimen falsi, comrmss10n of which involves some 
element of deceit, untruthfulness, or falsification bearing on 
the accused's propensity to testify truthfully." The Advisory 
Committee concluded that the Conference Report provides 
sufficient guidance to trial courts and that no amendment is 
necessary, notwithstanding some decisions that take an un
duly broad view of "dishonesty," admitting convictions such 
as for bank robbery or bank larceny. Subsection (a)(2) 
continues to apply to any witness, including a criminal defen
dant. 

Finally, the Committee determined that it was unneces
sary to add to the rule language stating that, when a prior 
conviction is offered under Rule 609, the trial court is to 
consider the probative value of the prior conviction for 
·impeachment, not for other purposes. The Committee con
cluded that the title of the rule, its first sentence, and its 
placement among the impeachment rules clearly establish 
that evidence offered under Rule 609 is offered only for 
purposes of impeachment. 

2006 Amendments 

[Effective December 1, 2006, absent contrary Congressional 
action.} 

The amendment provides that Rule 609(a)(2) mandates the 
admission of evidence of a conviction only when the convic
tion required the proof of (or in the case of a guilty plea, the 
admission of) an act of dishonesty or false statement. Evi
dence of all other convictions is inadmissible under this 
subsection, irrespective of whether the witness exhibited 
dishonesty or made a false statement in the process of the 
commission of the crime of conviction. Thus, evidence that a 
witness was convicted for a crime of violence, such as mur
der, is not admissible under Rule 609(a)(2), even if the 
witness acted deceitfully in the course of committing the 
crime. 

The amendment is meant to give effect to the legislative 
intent to limit the convictions that are to be automatically 
admitted under subdivision (a)(2). The Conference Commit
tee provided that by "dishonesty and false statement" it 
meant "crimes such as perjury, subornation of pe1iury, false 
statement, criminal fraud, embezzlement, or false pretense, 
or any other offense in the nature of crimen falsi, the 
commission of which involves some element of deceit, un
truthfulness, or falsification bearing on the [witness's] pro
pensity to testify tnlthfully ." Historically, offenses classified 
as c·rim-ina falsi have included only those crimes in which the 
ultimate criminal act was itself an act of deceit. See Green, 
Deceit and the Classificat-ion of Ctimes: Fedeml Rule of 
Evidence 609(a)(2) and the Origins of Crimen Falsi, 90 J. 
Crim. L. & Criminology 1087 (2000). 

Evidence of crimes in the nature of crim·ina falsi must be 
admitted under Rule 609(a)(2), regardless of how such crimes 
are specifically charged. For example, evidence that a wit
ness was convicted of making a false claim to a federal agent 
is admissible under this subdivision regardless of whether 
the crime was charged under a section that expressly refer
ences deceit (e.g., 18 U.S.C. § 1001, Material Misrepresenta
tion to the Federal Government) or a section that does not 
(e.g., 18 U.S.C. § 1503, Obstruction of .Justice). 

The amendment requires that the proponent have ready 
proof that the conviction required the facttinder to find, or 
the defendant to admit, an act of dishonesty or false state-
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ment. Ordinarily, the statutor~· elements of the crime will 
indicate whether it is one of dishonesty or false statement. 
Where the deeeitful nature of the crime is not apparent from 
the statute and the face of the judgment - as, for example, 
where the conviction simply records a finding of guilt for a 
statutory offense that does not reference deceit expressly -
a proponent may offer information such as an indictment, a 
statement of admitted facts, or jury instructions to show that 
the factfinder had to find, or the defendant had to admit, an 
act of dishonesty or false statement in order for the ·witness 
to have been c~nvicted. cy 1'nylor V. Unded Stu.tcs, 495 
U.S. 575, 602 (1990) (providing that a trial court may look to 
a charging instrument or jury instructions to ascertain the 
nature of a prior offense where the statute is insufficiently 
clear on its face); Shepm·d -v. United Sta.tes, 125 S.Ct. 1254 
(2005) (the inquiry to determine whether a guilty plea to a 
crime defined by a nongeneric statute necessarily admitted 
elements of the generic offense was limited to the charging 
document's terms, the terms of a plea agreement or tran
script of colloquy between judge and defendant in which the 
factual basis for the plea was confirmed by the defendant, or 
a comparable judicial record). But the amendment does not 
contemplate a "mini-trial" in which the court plumbs the 
record of the previous proceeding to determine whether the 
crime was in the nature of c1'imeu falsi. 

The amendment also substitutes the term "character for 
truthfulness" for the term "credibility" in the first sentence 
of the Rule. The limitations of Rule 609 are not applicable if 
a conviction is admitted for a purpose other than to prove the 
witness's character for untruthfulness. See, e.g., United 
States 1'. Lope:, 979 F.2d 1024 (5th Cir. 1992) (Rule 609 was 
not applicable where the conviction was offered for purposes 
of contradiction). The use of the term "credibility" in subdi
vision td) is retained, however, as that subdivision is intended 
to govern the use of a juvenile adjudication for any type of 
impeachment. 
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COLORADO RULES OF EVIDENCE 

Rule 609. (No Colorado Rule Codified) 

COMMITTEE COMMENT 

See ~ 13-90-l OJ, C.R.S. 

13-90-101. \Vho ma_y testify - interest. All persons, without exception, other than 
those specified in sections 13-90-l 02 to 13-90-108 may be witnesses. Neither panies nor 
other persons who have an interest in the event of an action or proceeding shall be excluded; 
nor those who have been convicted of crime; nor persons on account of their opinions on 
matters of religious belief. In every case the credibility of the witness may be drawn in 
question, as now provided by law, but the conviction of any person for any felony may be 
shown for the purpose of affecting the credibility of such witness. The fact of such 

conviction may be proved like any other fact, not of record, either by the witness himself, 
who shall be compelled to testify thereto, or by any other person cognizant of such 
conviction as impeaching testimony or by any other competent testimony. Evidence of a 
previous conviction of a felony where the witness testifying was convicted five years prior 
to the time when the witness testifies shall not be admissible in evidence in any civil action. 

Source: L. 1883: p. 289, 8 1. G.S. s 3647. R.S. 08: s 7266. C.L. § 6555. CSA: C. 
177, s 1. L. 41: p. 924, § 1. CRS 53: s 153-l-l. C.R.S. 1963: § 154-1-l. 


