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Co LC fLVt\)o 

RULE 804. HEARSAY EXCEPTIONS; DE
CLAP-ANT UNAV .AILABLE 

(a) Definition of Unavailability. "Unavailability 
as a witness" includes situations in which the decla:r-

ant-
(1) · is exempted by ruling of the court on the 

grotmd of privilege from testifying concerning the 

subject matter of his statement; or 

(2) persists in refusing to testify concerning tJie 
subject matter of his statement despite an order of 

the court to do so; or 
(3) testifies tci a 'lack of memory of the subject 

matter of hls statement; or 

(4) is unable to be present or to testify at the 
hearing because of death or then existing physical or 

mental illness or :infirmity; or 

(5) is absent from the hearing and the proponent of 
his statement has been unable to procure his attend
ance (or in the case of a hearsay exception under 
subdivision (b)(3) or (4) his attendance or testimony) 

by process or other reasonable means. 

A declarant is not unavailable .as a witness if his 
exemption., refusal, clrom of lack of memory, inability, 
or. absence is due to the procUTement or wrongdoing 
of the pmponent of his statement for the purpose of 
preventing the witness from attenCling or testifying. 

(b) Hearsay Exceptions. The following are not 
excluded by the hearsay rule if the declarant is un

available as a witness: 
(1) Former Testimony. Testimony given as a wit

ness at another hearing of the same or a different 
proceeding, or in a deposition taken in compliance 
with Jaw in the course of the same or another proceed
ing, if the party against whom the testimony is now 

offered, or, :in a ci:v1l action or proceeding, a predeces-
sor in interest, had an opporturrity and similar motive 
to develop the testimony by direct, cross, or redirect 

examination. 
CoTITIITrittee Conrrnent 

The Federal rule is substantially the same as the 
Colorado Rule: except there is no reference to 
subsection (b)(Z) in the Colorado Rule, as there is 

· no Colorado subsection (b)(2). .AB to testimony 
given at a preliminary hearing, see People v. Smith, 
198 Colo. 120, 597 P .2d 204 (1979). This rule ex
pands upon the fo=er rule of evidence in Colorado. 
For authorities on the use of such evidence in 
Colorado, sec: Rule 32 of Colorado Rules of Civil 
Procedure; Emerson v. Burnett, 11 Colo. App. 86, 
52 P. 752 (1898); Daniels v. Stor:k, 23 Colo. App. 
529, 130 P. 1031 (1913); Woodworth v. Gorsline, 30 
Colo. 186, 69 P. 705 (1902); Henwood v. People, 57 
Colo. 544, 1-43 P. 373 (1914); Gibson -v. Gagnon, 82 
Colo. 108, 257 P. 348 (1927); Duran v. People, 156 
Colo. 385, 399 P.2d 412 (1965); InsuJ-Wool Insula
tion Corp. v. Home Insulation, Inc., 176 F.2d 502 
(lOth Cir. 1949). 
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(2) [There is no paragraph (b)(2).] 

Committee Comment 

~h~ l!'ederal . rule relates to a statement un . 
belief oi 1mpending death. The admissibility i' del 
dymg declarations of a deceased person is go ,

0 
the 

by § 13-25-119, C.R.S. 'ernecl 

(3) Statement Against Interest A t 
hicl 

. . · s atement 
w 1 was at the time of 1ts making so f · th d cl , . ar contrary to 

e e arant s ·pecumary or proprietar" 111· t t 
e t d d . . .J eres ' or so 
rar en e to subJect him tD civil or cr:iminal li .. 
or to render invalid a cllrim by lrim against ability, 
that bl · hl another 

d 
atrheasona e man m s position would not hav~ 

ma e e statement unless he believed 1·t . b 
A 

. LD e hue 
statement tending to expose the declarant t . .' 

alli bill d ° Crlllli-n . a . ty an offered to exculpate the accused is not 
admissible unless corroborating circumstance 1 ·' . di h s c 82l'.i]7 
m cate t e trustworthiness of the statement. 

Committee Comment 

Colorado precedent concerning t t · · · · · sa ements 
agamst mterest 1E sparse, with possible limi.tati. 
statements agamst declarant's pee,.,.,;,.,..,, o,. on .to 
+~..-, m-t st ·c l d . d ~.. . propne
~.r ere . . o ~ra o ha -not applied this hear-
say exception m criminal cases prior to th d . " tbis -·, M e a option 
or ~ rwe. oya v. People, '79 Colo 104 "', -p 69 
(1926). . ' ~'¥± • 

(4) Statement of Personal or Famil Hist 
(A) A statement concerning the declarant' y _ory. d .. . . s own birth 
a opnon, marn~ge, divorce, legitimacy, relationshi , . 
by blood, adoption, or ma...l'Tiarre ance~r p 
_:_;1-- n • e b , -~ J' o:r other 
l:illlllli:1L Iact OI personal or famil.,- histo.,..,r ev th · 
d 

· h J ~"' en ourrb 
ecla:rant ad no means of acou:iring pe'"s 1 kn e d .[! th - ~ onat owl-

e ge 0.1 e matter stated; or (B) a statem "" cm~i~ th e . enL COn-
-.=...g e mregomg matters, and death also, of 

another })erson, jj the declarant was related to th 
othe1· by blood, adoption, or ma.rria,.e 0 ,. was e 
. • • - • 0 - so 
~nmately assocmted with the othe1·'s family as to be 
Dkely to have accm·ate information concerning the 
matter declared. 

Connxdttee Conrrnent 

T~s rule eJ.'Pllllde? the former Colorado role. to 
admit statements 01 unrelated associates s 
:independent proof of relationship under ·(B) 

0

~ 
continue to be regillred. 

(5) ['ITansferred to Rule 80'7] . 
Connxdttee Corr.unent 

The contents of :F~ule 803(24) ancl Rule 804(b)C) 
have been combined ~d tr~erred to Rule 80~. 
ThiE was ~one tu facilitate aclditions to Rules 80" 
and 8()4. No change m mean:ing is intended. i:> 

Amended eff. Aprill, 1985; Jan. 1, 1999. 



Rule 804. Hearsay Exceptions; Declarant Tin
available 

(a) Defil1ition of unavailabilit;l'. "Unavailability 
as a witness" includes situations ±n whicl1 the decla:r
aJJt-

(1) is exempted by rufu1g of the court 011 the 
ground of privilege from testifying concerning the 
subject matter of the declarant's statement; or 

(2) persists ±n refusing to testify . concerning ~e 
subject matteT of the declarant's statement despite 
an order of the court to do so; or 

(3) testifies to a lack o:f memory of the subject 
matter oJ the declarant's statement; or 

( 4) is unable to be present or to testify at the 
hearing because oJ death or then existing physical 
or mental illness or :in:f:iJ::rrrity; or 

(5) is absent from the hearing and the proponent · 
of ~ statement has been unable to procure the 
declarant's attenda11ce (or in the case of a hearsay 
exception under subdivision (b)(2), . (3), or (4), the 
declarant's attenda11ce or testimony) by process or 
other reasonable means. 

A declarant is not unavailable. as a witness if exemp
tion refusal claim of lack of memory, inability, or 
abs~nce :iB d~e to the· procurement or wrongdoing of 

the proponent of a statement for the purpose of 
preventing the witness :ii·om attending m· testifying. 

(b) Hearsay e-xceptio:ns. The follo-wing are not 
excluded by the l1earsa:J' rule if the declru.·ant is un
available as a lil'litness: 

(1) Former testimony. Testimony given as .a 
witness at anothe1· bearing of the same or a dilieJ·
ent proceeding, or :in a deposition taken :in compli
ance witt law :in the comse of the same or another 
proceeding, if the party against whom thE: testimony 
is now oftered, or, in a civil .action OJ" proceeding, a 
predecesso1" ±n interest, had an opportunity and 
similal' motive to develop the testimony by direct, 
cross, or Teclil:-ect examination. 

(2) Statement unde1· belief of impending death. 
In a prosecution fm homicide m· :in a civil action ox 
proceeding, a statement made by a declarant while 
believing that the. declarant's deatb was imm.inent, 
concerning the cause or circUIDsta:nces of what the 
declarant believed to be impe11iling death. 

(3) Statement against interest. A statement 
wlnch was at the time of its making so far conb-a:ry 
to the declm·ant's pecuniary m pro]Jrietary interest, 
or so :fill tended to subject the declarant to civil or 
criminal liability, or to rende1· invalid a claim by t1w 
declarant aga.IDst another, that a reasonable person 
iD the declarant's positim! would not have made the 
statement unless believing it to be true. A state
ment tending to e:J:pose the declarant to criminal 
liabilii;\' and offered to exculpate the accused is not 
admissible unless corrobm·ating cil·cUIDstances 
clea:rl:Y indicate the trusbvortJlilless of the state
ment. 
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. (4) Statement of pers1:mal or family histo:r::~r. 
(AJ A state1111:mt concernmg the declarant's ovn.1 
birth, ado]Jtion, .mm"riage, divorce, legithnac:v rela
tionslJ.iJl by ~loocl: adoption, or marriage, m;~errb-y, 
or otber smillaT fact of personal or fa:mil:v history, 
eveD thougl1 declm·ant l1ad no means of acquiring 
]Jersm1al lmow1edge of tlle mattm stated; ox CD) ~ 
statement concerni11g the fm·egoing n1atters · and 
deatll also, of a:nothe1· pe1·son, if tbe declm.·ant was 
related to the ot11er by blood,· ad O]Jtion, Dl" marria r.re 
m was so i11timately associated wit1J tl1e othe1:;8 
fmilil:v as tu be likel3' to have accurate infm·mation 
concerning the matter declared. 

(5) [Transferred to Rule 807] 

(6) Forfeiture by wrongdoing. .A statement of
fered agail1st a party tl1at has engaged m· ac
quiesced in wrongdoing that was intended to, and 
did, }Jrocure the U11availabilitj' of the declm.·m.1t as a 
witness. 

lfl97 Amendments 

Subdivision (b)(5). The contents of Rule 803(24) and 
Rule 804(b)(5) have been combined and·trans:fen-ed to a new 
Rule 807. T.bis was done to facilitate additions to Rules 803 
and 804. No change :in meaning :iB intended. 

Subdivision (b)(G). Rule 804(b)(G) has been added to 
provide that?!- Pro:tY _forfeits ;the right to .object on ·hearsay 
grounds to the aC!m:!ss10n or a declarant's prior statement 
when the party's deliberate wrongdoing or acquiescence 
therein procured the unavailability of the declarant as a 
witness. T.bis recognizes the 11eed fo:r a prophylactic rule to 
deal with abhorrent behavim "which strikes at fue heart of 
the system of justice itself." United States 'V. lvlastranaelo 
693 F.2d .269, 273 (2d C:iJ:.1982), cert. denied, 467 U.S. i2o.i 
(1984.). The wrongdoing need not consist of a criminal act. 
The rule applies to all parties, including the government. 

Every circuit that has resolved the question has recognized 
the principle of forfeiture by misconduct, although the tests 
for determi.n:ing whether there :is a forfeitnre have vmied. 
See, e.g., United States v. A.guim·, 975 F .2d 45, 47 (2d 
Cn-.1992); United States 'L'. Pota.m.itis, 739 F 2cl 784 7RfJ (2.d 
Cir.), ceri. denied, 469 U.S. 918 (1984); Steele v. Taylm·, 684 
F .2d 1193, 1199 (6th Crr.l982), ce?-t. denied, 460 U.S. 1053 
(1983); Urri.ted States v. Eatano, 618 F .2d G24.. 629 (10th 
Cir.1979), cert. denied, 449 U.S. 840 (1980); United States 'V. 

Carlson, 547 F.2d 1346, 1358-59 (8tb Cir.), ccrt. denied, 431 
U.S. 914 (1977). The foregomg cases apply a p1·eponderance 
of the evidence standm.·~. Contra. United States v. Thevis, 
665 F 2d 616, 631 (5th C:b:.) {clear and comincing standard) 
cert. denied, 459 U.S. 825 (1982). The usual RuJe 104(aJ 
preponderance of the evidence standard has been adopted in 
light of tbe behavior the new Rule 804(bJ(6) seeks to diswur
age. 

GAP Report on Rule 804(b)(5). Tl1e wards "'I'ransferred 
to Rule 807'' were substituted for ".A.brogatecl". 

GAP Report on Rule 804(b)(6). The title of the rule was 
changed to "Forfei=e by wrongdoing." The word "who" in 
line 24 was changed to "that" to indicate that the rule :iB 
potentially applicable against the government. Two sen
tences were added to the first paragraph of the committee 

note to clru:.if:v. th;~.t tl1e \VJ:ongdoing need not be criminaJ :in 
nature, ancl to mdir:ate the :rule's potential applicability to the 
govermnent. The word "Jorieiture" was substituted for 
'Waiver" iD the note. 



--- P.3d ----

--- P.3d ----,2007 WL 3342707 (Colo.) 
(Cite as:-- P.3d ----) 

Vasquez v. People 
Colo.,2007. 
Only the Westlaw citation is currently available. 

NOTICE: THIS OPINION HAS NOT BEEN 
RELEASED FOR PUBLICATION IN THE 
PERMANENT LAW REPORTS. UNTIL 

RELEASED, IT IS SUBJECT TO REVISION OR 
WITHDRAWAL. 

Supreme Court of Colorado,En Bane. 
Jimmy VASQUEZ, Petitioner 

v. 
The PEOPLE ofthe State of Colorado, Respondent. 

No. 07SC50. 

Nov. 13, 2007. 

Background: Defendant was convicted in the 
District Court, Adams County, Harlan R. Bockman 
and John J. Vigil, JJ., of violating bond conditions 
and violating a restraining order. He appealed. The 
Court of Appeals, 155 P.3d 565, affirmed. 
Certiorari was granted. 

Holdings: The Supreme Court, Rice, J., held 
that: 

(1) trial court's fmding that defendant killed his 
wife with the motive to silence her as a witness was 
sufficient to establish a forfeiture by wrongdoing of 
defendant's right to confront wife in all proceedings 
in which her statements were otherwise admissible; 

(2) statements by defendant's wife in which she 
identified defendant's voice on messages left on her 
answering machine and cell phone were admissible 
under residual exception to hearsay rule; and 

(3) those statements had sufficient indicia of 
reliability to satisfy the residual-exception rule. 
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Affirmed. 

[1] Criminal Law 110 €:;;:>1139 

11 0 Criminal Law 
11 O:XXIV Review 

110XXIV(L) Scope ofReview in General 
110k1139 k. Additional Proofs and Trial 

De Novo. Most Cited Cases 
Proper scope of the doctrine of forfeiture by 
wrongdoing as applied to the federal and state 
constitutional right of confrontation is a question of 
law, which the Supreme Court reviews de novo. 
U.S.C.A. Const.Amend. 6; West's C.R.S.A. Canst. 
Art. 2, § 16. 

[2] Criminal Law 110 €:;;:>419(5) 

110 Criminal Law 
11 OXVII Evidence 

11 OXVII(N) Hearsay 
110k419 Hearsay in General 

110k419(5) k. Statements of Persons 
Not Available as Witnesses. Most Cited Cases 
Rule establishing a forfeiture-by-wrongdoing 
exception to the hearsay rule applies whenever a 
defendant's wrongdoing was intended to, and did, 
render a declarant unavailable as a witness against a 
defendant, without regard to the nature of the 
charges at the trial in which the declarant's 
statements are offered. Fed.Rules Evid.Rule 
804(b)(6), 28 U.S.C.A. 

[3] Criminal Law 110 €:;;:>662.80 

110 Criminal Law 
llOXX Trial 

110XX(C) Reception ofEvidence 
11 Ok662 Right of Accused to Confront 

Witnesses 
110k662.80 k. Waiver of Right. Most 

Cited Cases 

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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--- P.3d ----

--- P.3d ----, 2007 WL 3342707 (Colo.) 
(Cite as:-- P.3d -) 

When a trial court fmds that (1) a witness is 
unavailable, (2) the defendant was involved in, or 
responsible for, procuring the unavailability of the 
witness, and (3) the defendant acted with the intent 
to deprive the criminal-justice system of evidence, 
the defendant then forfeits his federal and state 
constitutional right to confront that witness at any 
proceeding in which the witness's statements are 
otherwise admissible. U.S.C.A. Const.Amend. 6; 
West's C.R.S.A. Const. Art. 2, § 16. 

[4] Criminal Law 110 1£=662.80 

110 Criminal Law 
110XX Trial 

110XX(C) Reception ofEvidence 
11 Ok662 Right of Accused to Confront 

Witnesses 
11 Ok662.80 k. Waiver of Right. Most 

Cited Cases 
Criminal conduct is not required for forfeiture by 
wrongdoing of a defendant's federal and state 
constitutional right of confrontation; by procuring 
the unavailability of a witness, the defendant 
commits the wrongdoing to which the 
forfeiture-by-wrongdoing doctrine refers. U.S.C.A. 
Const.Amend. 6; West's C.R.S.A. Const. Art. 2, § 
16. 

[5] Criminal Law 110 <£;::;;;>662.80 

11 0 Criminal Law 
110XX Trial 

110XX(C) Reception ofEvidence 
11 Ok662 Right of Accused to Confront 

Witnesses 
110k662.80 k. Waiver of Right. Most 

Cited Cases 
For forfeiture by wrongdoing of a defendant's 
federal and state constitutional right of 
confrontation, the defendant does not have to be 
under indictment or pending trial, and a declarant 
need not be a scheduled witness at the time of the 
defendant's interference. U.S.C.A. Const.Amend. 6; 
West's C.R.S.A. Canst. Art. 2, § 16. 

[6] Criminal Law 110 <£;::;;;>549 

11 0 Criminal Law 

Page 3 of 12 

Page2 

11 OXVII Evidence 
110XVII(V) Weight and Sufficiency 

11 Ok549 k. Weight and Conclusiveness in 
General. Most Cited Cases 

Criminal Law 110 ~568 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(V) Weight and Sufficiency 
11 Ok568 k. Elements of Offenses m 

General. Most Cited Cases 
Although the prosecution must prove the elements 
of a crime beyond a reasonable doubt, the 
preponderance-of-the-evidence standard controls 
for determining preliminary questions relating to the 
admissibility of evidence. 

[7] Criminal Law 110 €:=695.5 

110 Criminal Law 
110XX Trial 

110XX(D) Procedures for Excluding 
Evidence 

110k695.5 k. Hearing, Ruling, and 
Objections. Most Cited Cases 
An evidentiary hearing is required before a trial 
court can make a determination of forfeiture by 
wrongdoing of a defendant's federal and state 
constitutional right of confrontation. U.S.C.A. 
Const.Amend. 6; West's C.R.S.A. Canst. Art. 2, § 
16. 

[8] Criminal Law 110 €:=662.80 

110 Criminal Law 
110XX Trial 

110XX(C) Reception of Evidence 
11 Ok662 Right of Accused to Confront 

Witnesses 
110k662.80 k. Waiver of Right. Most 

Cited Cases 

Criminal Law 110 1£=695.5 

11 0 Criminal Law 
110XX Trial 

110XX(D) Procedures for Excluding 
Evidence 

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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--- P.3d ----

--- P.3d ----, 2007 WL 3342707 (Colo.) 
(Cite as:-- P.3d ----) 

110k695.5 k. Hearing, Ruling, and 
Objections. Most Cited Cases 
Outside the presence of a jury, the prosecution shall 
have the opportunity to prove by a preponderance 
of the evidence the elements of the doctrine of 
forfeiture by wrongdoing as applied to a defendant's 
federal and state constitutional right of 
confrontation. U.S.C.A. Const.Amend. 6; West's 
C.R.S.A. Const. Art. 2, § 16. 

[9] Criminal Law 110 ~695.5 

110 Criminal Law 
110XX Trial 

110XX(D) Procedures 
Evidence 

for Excluding 

110k695.5 k. Hearing, Ruling, and 
Objections. Most Cited Cases 
Because a defendant's possible forfeiture by 
wrongdoing of his federal and state right of 
confrontation is a preliminary question going to the 
admissibility of evidence, the hearing will be 
governed by the rule that states that the 
determination shall not be bound by the rules of 
evidence except those with respect to privileges; 
thus hearsay evidence, including the unavailable 
witness's out-of-court statements, will be 
admissible. U.S.C.A. Const.Amend. 6; West's 
C.R.S.A. Const. Art. 2, § 16; Rules of Evid., Rule 
104(a). 

[10] Criminal Law 110 €=1158(2) 

11 0 Criminal Law 
11 OXXIV Review 

llOXXIV(O) Questions of Fact and Findings 
110k1158 In General 

110kl158(2) k. Conclusiveness of 
Findings on Preliminary Proceedings in Conduct of 
Trial in General. Most Cited Cases 
A trial court's findings at an evidentiary hearing on 
the possible forfeiture by wrongdoing of a 
defendant's federal and state right of confrontation 
will not be disturbed unless they are clearly 
erroneous. U.S.C.A. Const.Amend. 6; West's 
C.R.S.A. Canst. Art. 2, § 16; Rules of Evid., Rule 
104(a). 

[11] Criminal Law 110 €=662.80 

110 Criminal Law 
110XX Trial 

llOXX(C) Reception ofEvidence 

Page 4 of 12 
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11 Ok662 Right of Accused to Confront 
Witnesses 

110k662.80 k. Waiver of Right. Most 
Cited Cases 
Trial court's fmding that defendant killed his wife 
with the motive to silence her as a witness was 
sufficient to establish a forfeiture by wrongdoing of 
defendant's federal and state constitutional right to 
confront wife in all proceedings in which her 
statements were otherwise admissible, including 
trial for violating bond conditions and violating a 
restraining order, which were charges that were not 
brought against defendant until five months after he 
killed his wife. U.S.C.A. Const.Amend. 6; West's 
C.R.S.A. Const. Art. 2, § 16. 

[12] Criminal Law 110 €=662.80 

11 0 Criminal Law 
llOXX Trial 

110XX(C) Reception ofEvidence 
11 Ok662 Right of Accused to Confront 

Witnesses 
11 Ok662.80 k. Waiver of Right. Most 

Cited Cases 
When a defendant forfeits by wrongdoing his 
federal and state constitutional right to confront a 
witness, the reliability of the evidence must still be 
ensured according to the standards of the Colorado 
Rules of Evidence. U.S.C.A. Const.Amend. 6; 
West's C.R.S.A. Const. Art. 2, § 16; Rules of Evid., 
Rule 807. 

[13] Criminal Law 110 €=419(2.5) 

110 Criminal Law 
11 OXVII Evidence 

11 OXVII(N) Hearsay 
110k419 Hearsay in General 

11 Ok419(2.5) k. "Catch-All" or 
Residual Exception. Most Cited Cases 
Statements by defendant's wife in which she 
identified defendant's voice on messages left on her 
answering machine and cell phone were admissible 
at trial for violating bond conditions and violating a 
restraining order under residual exception to 

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

5 
http:/ /web2. westlaw.com/print/printstream.aspx?sv=Split&prft= HTMLE&fn= _ top&mt=Col... 1/9/2008 



--- p .3d ----

___ P.3d ----, 2007 WL 3342707 (Colo.) 
(Cite as:-- P.3d ----) 

hearsay rule. Rules ofEvid., Rule 807. 

[14] Criminal Law 110 €=419(2.5) 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(N) Hearsay 
110k419 Hearsay in General 

11 Ok419(2.5) k. "Catch-All" or 
Residual Exception. Most Cited Cases 
Trial courts must make adequate fmdings on the 
record before admitting hearsay statements under 
the residual exception to the hearsay rule. Rules of 
Evid., Rule 807. 

[15] Criminal Law 110 €=1169.1(9) 

11 0 Criminal Law 
11 OXXIV Review 

IIOXXIV(Q) Harmless and Reversible Error 
11 Ok1169 Admission of Evidence 

110k1169.1 In General 
11 Ok 1169.1 (9) k. Hearsay. Most 

Cited Cases 
Any error in completeness of trial court's fmdings 
with respect to whether statements by defendant's 
wife in which she identified defendant's voice on 
messages left on her answering machine and cell 
phone were admissible under residual exception to 
hearsay rule was harmless at trial for violating bond 
conditions and violating a restraining order. Rules 
of Evid., Rule 807. 

[16] Criminal Law 110 €=419(2.5) 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(N) Hearsay 
110k419 Hearsay in General 

110k419(2.5) k. "Catch-All" or 
Residual Exception. Most Cited Cases 

Criminal Law 110 ~661 

110 Criminal Law 
llOXX Trial 

1I OXX(C) Reception of Evidence 
110k661 k. Necessity and Scope of Proof. 

Most Cited Cases 
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Trial courts have considerable discretion in 
deciding on the admissibility of evidence, including 
application of the residual exception to the hearsay 
rule. Rules ofEvid., Rule 807. 

[17] Criminal Law 110 ~1153(1) 

II 0 Criminal Law 
II OXXIV Review 

IIOXXIV(N) Discretion of Lower Court 
110ki153 Reception and Admissibility of 

Evidence; Witnesses 
IIOki153(1) k. In General. Most Cited 

Cases 
Supreme Court will not disturb a trial court's 
evidentiary ruling absent an abuse of discretion. 

[18] Criminal Law 110 €=419(2.5) 

11 0 Criminal Law 
11 OXVII Evidence 

I1 OXVII(N) Hearsay 
1IOk419 Hearsay in General 

11 Ok419(2.5) k. "Catch-All" or 
Residual Exception. Most Cited Cases 
Statements by defendant's wife in which she 
identified defendant's voice on messages left on her 
answering machine and cell phone had sufficient 
indicia of reliability to satisfy rule establishing 
residual exception to hearsay rule; wife provided 
recordings of messages and gave police an 
opportunity to independently verify identity of 
caller. Rules ofEvid., Rule 807. 

[19] Criminal Law 110 ~419(1) 

11 0 Criminal Law 
11 OXVII Evidence 

I10XVII(N) Hearsay 
11 Ok419 Hearsay in General 

I10k419(I) k. In General. Most Cited 
Cases 
Reliability of a hearsay statement should be 
determined by the circumstances that existed at the 
time the statement was made. 

Douglas K. Wilson, Colorado State Public 
Defender, Todd E. Mair, Deputy State Public 
Defender, Denver, Colorado, Attorneys for 
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Petitioner. 
John W. Suthers, Attorney General, Laurie A. 
Booras, First Assistant Attorney General, Appellate 
Division, Criminal Justice Section, Denver, 
Colorado, Attorneys for Respondent. 
Justice RICE delivered the Opinion of the Court. 

*1 Today we again address the doctrine of 
forfeiture by wrongdoing, as recently discussed in 
People v. Moreno, 160 P.3d 242 (Colo.2007). In 
Moreno, we stated that to deprive a criminal 
defendant of his right to confront a witness, the 
defendant's wrongful conduct must have been " 
designed, at least in part, to subvert the criminal 
justice system by depriving that system of the 
evidence upon which it depends."Jd. at 247.We thus 
joined the jurisdictions that require a showing of 
intent on the part of the defendant to prevent the 
witness from testifying at trial.Jd. at 245. 

In this case, the court of appeals held that 
Petitioner Jimmy Vasquez, by murdering his wife, 
forfeited his right to confront her in court. People v. 
Vasquez, 155 P.3d 565 (Colo.App.2006). Vasquez 
argues that the law cannot deem him to have 
forfeited his right to confront a witness unless the 
state can prove that he procured the unavailability 
of that witness with the intention of preventing 
testimony in the particular case at hand. Because the 
present charges for bail bond and restraining order 
violations were not brought against Vasquez until 
five months after he killed his wife, Vasquez argues 
that the homicide could not have been motivated by 
an intention to silence her regarding this case. 
Vasquez further argues that, even if he forfeited his 
right of confrontation, he should be able to object to 
the introduction of his wife's statements on hearsay 
grounds. 

We hold that where (1) a witness is 
unavailable; (2) the defendant was involved in, or 
responsible for, procuring the unavailability of the 
witness; and (3) the defendant acted with the intent 
to deprive the criminal justice system of evidence, 
the defendant then forfeits his right to confront the 
witness in all proceedings in which the witness's 
statements are otherwise admissible. In order to 
establish forfeiture, these elements must be proved 
by a preponderance of the evidence in an 
evidentiary hearing outside the presence of the jury. 
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The forfeiture applies to confrontation rights under 
both federal and state constitutions. We further hold 
that the doctrine of forfeiture by wrongdoing does 
not preclude hearsay objections under the Colorado 
Rules of Evidence. We affirm Vasquez's conviction, 
and overrule the portions of the court of appeals' 
opinion that conflict with these holdings. 

I. Factual and Procedural History 

Vasquez appeals his conviction for restraining 
order and bail bond violations.FNJ Vasquez has 
also been involved in other criminal proceedings, 
which we describe where relevant to the case at 
hand. In June 2002, Vasquez was placed under a 
restraining order prohibiting contact with his wife, 
Angela Vasquez. In July 2002, Vasquez was 
arrested on harassment charges and was released on 
a bail bond which similarly prohibited contact with 
his wife. In August 2002, Angela Vasquez reported 
to the police that Vasquez was violating both the 
restraining order and the bail bond by calling her 
frequently and leaving phone messages. Based on 
these phone messages and statements made by his 
wife, Vasquez was convicted of violating bond 
conditions, a class six felony, and violating a 
restraining order, a class one misdemeanor. 

*2 Shortly after Angela Vasquez reported the 
bail bond and restraining order violations, and just 
two days before she was scheduled to testify in the 
separate harassment case referenced above, her 
body was discovered in a motel room. The officer 
who arrived at the homicide scene encountered 
Vasquez, who admitted that he had killed his wife 
because "she set [him] up." Vasquez was 
subsequently tried and convicted of first degree 
murder. 

In the instant bail bond and restraining order 
case, the trial court relied in part on out-of-court 
statements by Angela Vasquez to police officers in 
which she identified Vasquez's voice on phone 
messages left on her answering machine and mobile 
phone. These messages were left during the period 
when Vasquez was prohibited from making contact 
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with his wife. Vasquez argues that, because he had 
no opportunity to cross-examine Angela Vasquez at 
trial, the admission of her statements violated his 
Confrontation Clause rights under Crawford v. 
Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 
L.Ed.2d 177 (2004). 

The trial court admitted Angela Vasquez's 
statements on the basis that Vasquez forfeited the 
right to confront his wife when he killed her and 
destroyed her ability to testify. The trial court also 
found, based on Vasquez's admission at the scene of 
the murder, that part of Vasquez's motivation in 
killing his wife was a desire to silence her with 
regard to this case. Finally, the trial court addressed 
Vasquez's hearsay objection and held that the 
statements were admissible under the residual 
exception to the bar on hearsay, CRE 807. The 
court found that the statements were reliable and 
more relevant than prejudicial. 

Vasquez argued to the court of appeals that the 
forfeiture by wrongdoing doctrine requires a 
showing that (1) the defendant procured the 
unavailability of a witness with the intention of 
preventing the witness from testifying against the 
defendant, and (2) the defendant acted to prevent 
the witness from testifying in the particular case in 
which the hearsay evidence is offered. Vasquez 
argued that because there was no proof he killed his 
wife to cause her absence as a witness in the bail 
bond and restraining order trial, the forfeiture by 
wrongdoing doctrine could not apply. Vasquez 
maintained he could not have formed the intent to 
prevent his wife from testifYing in this case because 
the case was not pending at the time ofthe murder. 

The court of appeals rejected these arguments, 
affirming the trial court's fmding that Vasquez 
forfeited his right of confrontation. Vasquez, 155 
P.3d at 569.The court of appeals heard Vasquez's 
case before Moreno was decided, and declined to 
recognize an intent requirement in the doctrine of 
forfeiture by wrongdoing. Id at 567.Having 
rejected the intent requirement, the court of appeals 
did not address the specificity of the intent that 
might otherwise be necessary. The court stated, " 
Whether he killed her to prevent her from testifYing 
in this case, to prevent her from testifying in 
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[another] case, or for some other purpose 
altogether, Vasquez cannot claim a right to confront 
a witness he intentionally killed."Jd. at 569. 

*3 The court of appeals further held that the 
forfeiture by wrongdoing doctrine precludes not 
only a confrontation objection, but also a hearsay 
objection under the rules of evidence. Id. The court 
emphasized that hearsay rules and the Confrontation 
Clause both protect against the dangers of using 
out-of-court statements as proof. Id. Vasquez was 
deemed, by his wrongful conduct, to have forfeited 
the protections of both. The court therefore affirmed 
Vasquez's conviction. 

II. Analysis 

In Crawford, the U.S. Supreme Court held that 
admitting testimonial hearsay at trial, absent the 
unavailability of the declarant and a prior 
opportunity for cross-examination by the defendant, 
violates the defendant's Sixth Amendment right to 
confrontation.FN2541 U.S. at 68, 124 S.Ct. 
1354.We subsequently adopted the Crawford test as 
the appropriate inquiry for the admission of 
testimonial hearsay under Colorado's confrontation 
clause.FN3See People v. Fry, 92 P.3d 970 
(Colo.2004). 

Relying in part on Crawford, this court recently 
held in Moreno that a criminal defendant can lose 
the right to confrontation under the doctrine of 
forfeiture by wrongdoing. 160 P.3d at 247.Where a 
defendant engages in wrongful conduct that is 
designed, at least in part, to subvert the " 
truth-seeking process," that defendant can be 
deprived of the protection of the Confrontation 
Clause. Id. at 246.With Moreno, Colorado joined 
the jurisdictions that interpret the forfeiture by 
wrongdoing doctrine to require a showing that the 
defendant acted with the intent to prevent the 
witness from testifying at trial. See, e.g., People v. 
Stechly, 225 Ill.2d 246, 312 Ill.Dec. 268, 870 
N.E.2d 333, 349-50 (2007); Commonwealth v. 
Edwards, 444 Mass. 526, 830 N.E.2d 158, 170 
(2005); State v. Wright, 726 N.W.2d 464, 479 
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(Minn.2007); State v. Romero, 141 N.M. 403, 156 
P.3d 694, 701-03 (2007); State v. Ivy, 188 S.W.3d 
132, 147 (Tenn.2006); State v. Mechling, 219 
W.Va. 366, 633 S.E.2d 311, 325-26 (2006). Today 
we further defme the circumstances under which a 
criminal defendant can forfeit his confrontation 
rights. 

A. The Intent Requirement 

[1] The proper scope of the doctrine of 
forfeiture by wrongdoing is a question of law, 
which we review de novo. Bernal v. People, 44 
P.3d 184, 198 (Colo.2002) ("Appellate review of a 
possible Confrontation Clause violation is de novo." 
). Vasquez argues that the doctrine of forfeiture by 
wrongdoing requires that we analyze the defendant's 
intent separately regarding each case in which the 
prosecution seeks to admit the victim's statements. 
Vasquez argues that the defendant should only be 
deprived of his confrontation rights in those 
particular proceedings that can be shown to have 
some direct relation to the defendant's motive for 
tampering. We reject such a narrow construction of 
the doctrine and hold, to the contrary, that a 
defendant's interference with a witness can work a 
forfeiture of the defendant's confrontation rights in 
all proceedings in which the witness's statements are 
otherwise admissible. 

*4 No jurisdiction examining the forfeiture 
doctrine has required a showing of intent that is 
specific to the particular case at hand. As we noted 
in Moreno, some jurisdictions make no inquiry 
whatsoever into the defendant's motive in procuring 
the unavailability of the witness. 160 P.3d at 245-46 
(collecting cases). Jurisdictions requiring a showing 
of intent to establish forfeiture typically require, as 
we did in Moreno, some variation of the following 
fmdings: (1) the witness is unavailable; (2) the 
defendant was involved in, or responsible for, 
procuring the unavailability of the witness; and (3) 
the defendant acted with the intent to deprive the 
criminal justice system of evidence. See, e.g., 
Moreno, 160 P.3d at 247;Stechly, 312 Ill.Dec. 268, 
870 N.E.2d at 349-50;Edwards, 830 N.E.2d at 170; 
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Wright, 726 N.W.2d at 479;Romero, 156 P.3d at 
701-03;/vy, 188 S.W.3d at 147;Mechling, 633 
S.E.2d at 325-26. 

Until now, no state jurisdiction employing the 
intent requirement has addressed a fact scenario in 
which a defendant had the requisite intent to work a 
forfeiture in one proceeding, then subsequently 
benefited (perhaps unwittingly) from the witness's 
unavailability in additional proceedings. However, 
federal courts, in construing Rule 804(b)(6) of the 
Federal Rules of Evidence,FN4 have explicitly 
provided that the defendant's intent need not attach 
to any particular proceeding. United States v. Gray, 
405 F.3d 227, 241 (4th Cir.2005); United States v. 
Dhinsa, 243 F.3d 635, 652-53 (2d Cir.2001); 
United States v. Emery, 186 F.3d 921, 926 (8th 
Cir.1999). Although Colorado has not enacted a 
hearsay exception akin to Rule 804(b)(6), we have 
looked to the federal rule to clarify the contours of 
the forfeiture doctrine.FNS Moreno, 160 P.3d at 244. 

[2] The plain language of the federal rule 
requires only that the defendant intend to render the 
declarant unavailable "as a witness." Gray, 405 
F.3d at 24l.As noted by the Fourth Circuit in 
United States v. Gray: 

The text does not require that the declarant 
would otherwise be a witness at any particular trial.. 
.. Rule 804(b)(6) applies whenever the defendant's 
wrongdoing was intended to, and did, render the 
declarant unavailable as a witness against a 
defendant, without regard to the nature of the 
charges at the trial in which the declarant's 
statements are offered. 

!d. Federal courts have also extended this 
principle to situations where there was "no ongoing 
proceeding in which the declarant was scheduled to 
testify."Dhinsa, 243 F.3d at 652 (citing United 
States v. Miller, 116 F.3d 641, 668 (2d Cir.1997) 
and United States v. Houlihan, 92 F.3d 1271, 
1279-80 (1st Cir.l996)). We fmd this interpretation 
of the forfeiture doctrine persuasive. 

This construction of the forfeiture doctrine 
comports with the doctrine's rationale: reducing the 
incentive to tamper with witnesses. Edwards, 830 
N.E.2d at 167 (citing Steele v. Taylor, 684 F.2d 
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1193, 1202 (6th Cir.1982)). The forfeiture doctrine 
prevents defendants from profiting by their own 
misconduct; a defendant who eliminates a witness 
would otherwise be rewarded with the exclusion of 
that witness's out-of-court statements. Witness 
tampering is best deterred by a rule that captures all 
defendants who act with the intention of thwarting 
the judicial process and encompasses all of the 
proceedings in which truth-seeking will be 
compromised by those defendants' wrongdoing. 

*5 (3][4][5] We thus hold that where a court 
finds that (1) the witness is unavailable; (2) the 
defendant was involved in, or responsible for, 
procuring the unavailability of the witness; and (3) 
the defendant acted with the intent to deprive the 
criminal justice system of evidence, the defendant 
then forfeits his right to confront that witness at any 
proceeding in which the witness's statements are 
otherwise admissible. The forfeiture applies to 
confrontation rights under both federal and state 
constitutions. Criminal conduct is not required for 
forfeiture; by procuring the unavailability of the 
witness, the defendant commits the "wrongdoing" 
to which the doctrine refers. Furthermore, the 
defendant does not have to be under indictment or 
pending trial, and the declarant need not be a 
scheduled witness at the time of the defendant's 
interference. As stated in Moreno, preventing the 
witness's testimony does not have to be the 
defendant's sole motivation, but need be only one 
reason for the defendant's actions. 160 P.2d at 247. 

B. Standard of Proof, Procedural Requirements 

[6] Vasquez argues that the doctrine of 
forfeiture by wrongdoing, however construed, must 
be applied using a clear and convincing evidence 
standard. We disagree. While the prosecution must 
prove the elements of a crime beyond a reasonable 
doubt, see In re Winship, 397 U.S. 358, 364, 90 
S.Ct. 1068, 25 L.Ed.2d 368 (1970), the 
preponderance of the evidence standard controls for 
determining preliminary questions relating to the 
admissibility of evidence.Peop/e v. Bowers, 801 
P.2d 511, 518 (Colo.1990). State and federal courts 
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that have considered the forfeiture doctrine have 
almost universally adopted a preponderance 
standard. See Edwards, 830 N.E.2d at 172 
(collecting cases). 

(7][8](9](10] We also join the jurisdictions that 
require an evidentiary hearing before a 
determination of forfeiture can be made. Outside 
the presence of the jury, the prosecution shall have 
the opportunity to prove by a preponderance of the 
evidence the elements of the doctrine of forfeiture 
by wrongdoing. Because the defendant's possible 
forfeiture of his confrontation rights is a preliminary 
question going to the admissibility of evidence, the 
hearing will be governed by CRE 104(a), which 
states that the determination shall not be bound by 
the rules of evidence except those with respect to 
privileges. Thus hearsay evidence, including the 
unavailable witness's out-of-court statements, will 
be admissible. The trial court's fmdings at the 
hearing will not be disturbed unless they are clearly 
erroneous. People v. Castro, 159 P.3d 597, 600 
(Colo.2007). 

C. Application of the Forfeiture Doctrine to 
Vasquez 

[11] The trial court in this case rendered its 
decision without the guidance of Moreno or of 
today's opinion. Nonetheless, we affirm the trial 
court's determination that Vasquez forfeited his 
right to confront Angela Vasquez. The court held a 
pretrial hearing and made fmdings of fact which 
support the court's legal conclusion. It is undisputed 
that the witness was unavailable. The trial court 
found that Vasquez made a voluntary statement to 
the first arriving police officer that he had killed his 
wife, establishing that Vasquez was responsible for 
the witness's unavailability. Finally, the court found 
that Vasquez, in explaining why he killed the 
witness, said, "She set me up," from which the court 
deduced that Vasquez was motivated, at least in 
part, to silence her as a witness. Uncertain of the 
proper standard of proof, the trial court concluded 
that the prosecution presented not only a 
preponderance, but clear and convincing evidence 
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that Vasquez was motivated at least in part to 
prevent the witness's testimony. These factual 
findings are supported by the record and shall not 
be disturbed on appeal. 

*6 Vasquez's argument that his confession was 
related not to this case but to another criminal case 
is inapposite in light of today's opinion. Nor does it 
matter that the case at issue was not yet filed at the 
time of the murder. The trial court's fmding that 
Vasquez killed his wife with the motive to silence 
her as a witness is sufficient to establish a forfeiture 
of Vasquez's right to confront her in all of the 
proceedings in which her statements are otherwise 
admissible. 

D. Hearsay Objection 

Vasquez argues that even if the doctrine of 
forfeiture by wrongdoing applies in this case, his 
wife's statements are inadmissible hearsay. Angela 
Vasquez's statements to police identifying her 
husband's voice in the messages left on her phone 
are out-of-court declarations offered into evidence 
to establish the truth of the matter asserted. The trial 
court admitted the statements on the basis of the 
residual hearsay exception in CRE 807.FN6The 
court of appeals treated the trial court's analysis of 
the hearsay issue as superfluous, holding that a 
fmding of forfeiture by wrongdoing also precludes a 
defendant's hearsay objection. We disagree. 

A number of jurisdictions, including the 
majority of federal courts that have addressed the 
issue, have held that forfeiture by wrongdoing 
automatically precludes a hearsay objection to the 
unavailable witness's testimony. See, e.g., Houlihan, 
92 F.3d at 1281-82;United States v. Mastrangelo, 
693 F.2d 269, 272 (2d Cir.l982); Edwards 830 
N.E.2d at 170;State v. Hallum, 606 N.W.2d 351, 
356 (Iowa 2000). As the court of appeals stated 
below, "[H]earsay rules and the Confrontation 
Clause are generally designed to protect similar 
values," both defending against the dangers of using 
out-of-court declarations as proof. Vasquez, 155 
P.3d at 569 (quoting United States v. White, 116 
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F.3d 903, 912-13 (D.C.Cir.1997)). Furthermore, the 
Confrontation Clause, as a constitutional provision, 
provides "more expansive protections than a 
court-promulgated hearsay rule."Jd. Nonetheless, 
many jurisdictions adopting this "double preclusion" 
rule make the caveat that there may be "some 
statements so lacking in reliability that their 
admission would raise due process concems."See 
Edwards, 830 N.E.2d at 170 n. 21 (citing United 
States v. Aguiar, 975 F.2d 45, 47 (2d Cir.1992); 
Devonshire v. United States, 691 A.2d 165, 169 n. 
6 (D.C.l997); Hallum, 606 N. W.2d at 355). 

[12] We think the more prudent course is to 
require that the hearsay rules be satisfied separately. 
See, e.g., People v. Giles, 40 Cal.4th 833, 55 
Cal.Rptr.3d 133, 152 P.3d 433, 446-47 (2007) (" 
[E]ven if it is established that a defendant has 
forfeited his or her right of confrontation, the 
contysted evidence is still governed by the rules of 
evidence .... "); People v. Moore, 117 P.3d 1, 4-5 
(Co1o.App.2004) (holding that defendant's 
confrontation rights were forfeited and that victim's 
statements were admissible as excited utterances); 
State v. Fields, 679 N.W.2d 341, 345-47 
(Minn.2004) (analyzing separately forfeiture by 
wrongdoing and admissibility under Minnesota 
Rules of Evidence). As stated above, Colorado's 
Rules of Evidence do not include a forfeiture by 
wrongdoing exception to the rule against hearsay. 
CompareCRE 804, withFed.R.Evid. 804(b)(6). 
Hearsay is presumptively unreliable evidence. The 
fact that the defendant has forfeited his 
confrontation rights by wrongdoing does not render 
the evidence reliable. We hold that where a 
defendant forfeits his right to confront a witness, the 
reliability of the evidence must still be ensured 
according to the standards of the Colorado Rules of 
Evidence. 

*7 [13][14] We affirm the trial court's 
admission of Angela Vasquez's statements based on 
the residual exception to the hearsay rule, CRE 807. 
In People v. Fuller, we established five 
prerequisites for admissibility under CRE 804(b)(5) 
(now CRE 807): 

[1] [T]he statement is supported by 
circumstantial guarantees of trustworthiness; [2] the 
statement is offered as evidence of material facts; 
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[3] the statement is more probative on the points for 
which it is offered than any other evidence which 
could be reasonably procured; [4] the general 
purposes of the rules of evidence and the interests 
of justice are best served by the admission of the 
statement; and [5] the adverse party had adequate 
notice in advance of trial of the intention of the 
proponent of the statement to offer it into evidence. 

788 P.2d 741, 744 (Colo.l990). Trial courts 
must make adequate fmdings on the record before 
admitting hearsay statements under the residual 
exception.! d. 

[ 15][16][17] Here, the trial court applied the 
requirements of CRE 807 on the record. FN?Jn 

analyzing the reliability of Angela Vasquez's 
statements identifYing Vasquez's voice, the court 
stated, "The deputy in this case has had an 
opportunity to independently talk to the defendant 
and has identified the voice on the tapes as being 
the same as the voice of the defendant in this 
particular case .... " (Hr'g Tr. vol. 5, 72, Dec. 22, 
2003.) The court also found that this evidence is 
more relevant than it is prejudicial. Finally, the 
court noted (in its Confrontation Clause analysis) 
that admission of the statements would protect the 
integrity of the criminal justice system. 

[18][19] Although we affirm that the statements 
were admissible under CRE 807, we take issue with 
one aspect of the trial court's fmdings. 
Corroborating evidence is not an appropriate " 
circumstantial guarantee" supporting the reliability 
of Angela Vasquez's statements. The reliability of a 
statement should be determined by the 
circumstances that existed at the time the statement 
was made. See Idaho v. Wright, 497 U.S. 805, 822, 
110 S.Ct. 3139, 111 L.Ed.2d 638 (1990). 
Nonetheless, the corroborating testimony of the 
deputy shows that any error in admitting the 
statement was likely harmless. In any case, the 
record reveals that the victim's statements had 
sufficient indicia of reliability to satisfy CRE 807. 
Angela Vasquez called the police and invited police 
officers to hear the phone messages. She provided 
recordings of the messages and gave the police the 
opportunity to independently verify the identity of 
the caller. The existence of the recordings at the 
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time of Angela Vasquez's statements provides a 
sufficient circumstantial guarantee of the 
trustworthiness ofthose statements. 

In addition, it is clear from the record that 
adequate notice was given; Vasquez filed a written 
objection to the introduction of these statements 
prior to trial. Furthermore, it is evident that the 
victim's statements were material, establishing 
Vasquez's telephone communications in violation of 
the bond and restraining order. The failure of the 
trial court to enumerate these points on the record 
was harmless error. 

III. Conclusion 

*8 In sum, we hold that where (1) a witness is 
unavailable; (2) the defendant was involved in, or 
responsible for, procuring the unavailability of the 
witness; and (3) the defendant acted with the intent 
to deprive the criminal justice system of evidence, 
the defendant then forfeits his right to confront the 
witness in all proceedings in which the witness's 
statements are otherwise admissible. In order to 
establish forfeiture, these elements must be proved 
by a preponderance of the evidence in an 
evidentiary hearing outside the presence of the jury. 
The forfeiture applies to confrontation rights under 
both federal and state constitutions. We further hold 
that the doctrine of forfeiture by wrongdoing does 
not preclude hearsay objections under the Colorado 
Rules of Evidence. We overrule the portions of the 
court of appeals' opinion which state otherwise. We 
thus affmn on other grounds the court of appeals' 
holding that the trial court did not err in admitting 
Angela Vasquez's statements. Vasquez forfeited his 
right to confront the witness, and the witness's 
out-of-court statements were admissible under the 
residual hearsay exception in CRE 807. 

FNl. We granted certiorari on the 
following two issues: 

( 1) Whether the "forfeiture by wrongdoing" 
doctrine applies, eliminating a defendant's 
constitutional right to confront the witnesses against 
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him, in the absence of any facts indicating that the 
defendant's purpose was to silence the witness. 

(2) Whether a defendant who loses his 
confrontation rights under the "forfeiture by 
wrongdoing" doctrine also loses his due process 
right to a fair trial based on reliable evidence 
admitted in accordance with the rules of evidence. 

FN2. The Sixth Amendment to the U.S. 
Constitution guarantees every criminal 
defendant the right "to be confronted with 
the witnesses against him."The Sixth 
Amendment right to confrontation applies 
to state as well as federal prosecutions. 
Pointer v. Texas, 380 U.S. 400, 406, 85 
S.Ct. 1065, 13 L.Ed.2d 923 (1965). 

FN3. The Colorado Constitution provides 
that "the accused shall have the right ... to 
meet the witnesses against him face to face. 
"Colo. Const. art. II, § 16. 

FN4.Rule 804(b)(6) reads: 
Hearsay Exceptions. The following are not 

excluded by the hearsay rule if the declarant is 
unavailable as a witness: 

... Forfeiture by Wrongdoing. A statement 
offered against a party that has engaged or 
acquiesced in wrongdoing that was intended to, and 
did, procure the unavailability of the declarant as a 
witness. 

FN5.Rule 804(b)(6) has been said by the 
U.S. Supreme Court to "codify" the 
doctrine of forfeiture by wrongdoing. 
Davis v. Washington, 547 U.S. ----, 126 
S.Ct. 2266, 2280, 165 L.Ed. 2d 224 (2006). 

FN6.CRE 807 provides: 
A statement not specifically covered by Rule 

803 or 804 but having equivalent circumstantial 
guarantees of trustworthiness, is not excluded by the 
hearsay rule, if the court determines that (A) the 
statement is offered as evidence of a material fact; 
(B) the statement is more probative on the point for 
which it is offered than any other evidence which 
the proponent can procure through reasonable 
efforts; and (C) the general purposes of these rules 
and the interests of justice will best be served by 
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admission of the statement into evidence. 

FN7. To the extent that the trial court's 
fmdings were incomplete, we hold that the 
error was harmless. "Trial courts have 
considerable discretion in deciding on the 
admissibility of evidence, including 
application of the residual hearsay 
exception."People v. Carlson, 72 P.3d 
411, 420 (Colo.App.2003) (citing Fuller, 
788 P.2d 741). We will not disturb a trial 
court's evidentiary ruling absent an abuse 
of discretion.People v. Jensen, 55 P.3d 
135, 141 (Colo.App.2001). 

Colo.,2007. 
Vasquez v. People 
--- P.3d ----, 2007 WL 3342707 (Colo.) 

END OF DOCUMENT 
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Pena v. People 
Colo.,2007. 
Only the Westlaw citation is currently available. 

NOTICE: TillS OPINION HAS NOT BEEN 
RELEASED FOR PUBLICATION IN THE 
PERMANENT LAW REPORTS. UNTIL 

RELEASED, IT IS SUBJECT TO REVISION OR 
WITHDRAWAL. 

Supreme Court of Colorado,En Bane. 
Jose PENA, Petitioner 

v. 
The PEOPLE ofthe State of Colorado, Respondent. 

No. 06SC491. 

Nov. 13, 2007. 

Background: Defendant was convicted in a 
jury trial in the trial court of sexual assault. 
Defendant appealed. The Court of Appeals 
affirmed, and defendant appealed. 

Holdings: The Supreme Court, Rice, J., held 
that: 

(1) defendant forfeited his right to confront 
victim by murdering her with intent to silence her; 

(2) out-of-court statements by victim describing 
the sexual assault, the victim's age, and defendant's 
age were admissible under the child victim hearsay 
exception; 

(3) out-of-court statements identifying 
defendant as the perpetrator were admissible under 
the residual exception to hearsay; and 

(4) out-of-court statements describing physical 
injuries resulting from the sexual assault were 
admissible under hearsay exception for statements 
describing a declarant's then existing physical 

condition. 

Affirmed. 

[1] Criminal Law 110 ~662.80 

110 Criminal Law 
110XX Trial 

110XX(C) Reception ofEvidence 

Page 2 ofg 

Page 1 

11 Ok662 Right of Accused to Confront 
Witnesses 

110k662.80 k. Waiver of Right. Most 
Cited Cases 
The defendant forfeits his right to confront the 
witness in all proceedings in which the witness's 
statements are otherwise admissible when: (1) a 
witness is unavailable; (2) the defendant was 
involved in, or responsible for, procuring the 
unavailability of the witness; and (3) the defendant 
acted with the intent to deprive the criminal justice 
system of evidence. U.S.C.A. Const.Amend. 6. 

[2] Criminal Law 110 ~662.80 

110 Criminal Law 
110XX Trial 

110XX(C) Reception ofEvidence 
11 Ok662 Right of Accused to Confront 

Witnesses 
110k662.80 k. Waiver of Right. Most 

Cited Cases 

Criminal Law 110 €::;:::>671 

11 0 Criminal Law 
110XX Trial 

110XX(C) Reception of Evidence 
110k671 k. Presence of Jury During 

Inquiry as to Admissibility. Most Cited Cases 
The elements of forfeiture of right to confront 
witness must be proved by a preponderance of the 
evidence in an evidentiary hearing outside the 
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presence of the jury. U.S.C.A. Const.Amend. 6. 

[3] Criminal Law 110 (;::::::>662.80 

11 0 Criminal Law 
llOXX Trial 

110XX(C) Reception ofEvidence 
110k662 Right of Accused to Confront 

Witnesses 
110k662.80 k. Waiver of Right. Most 

Cited Cases 
Forfeiture of a defendant's right to confront a 
witness due to defendant's wrongdoing applies to 
confrontation rights under both federal and state 
constitutions. U.S.C.A. Const.Amend. 6. 

[4] Criminal Law 110 (;::::::>1139 

110 Criminal Law 
11 OXXIV Review 

llOXXIV(L) Scope ofReview in General 
110kll39 k. Additional Proofs and Trial 

De Novo. Most Cited Cases 
Appellate review of a possible Confrontation 
Clause violation is de novo. U.S.C.A. 
Const.Amend. 6. 

[5] Criminal Law 110 (;::::::>662.80 

11 0 Criminal Law 
110XX Trial 

110XX(C) Reception of Evidence 
110k662 Right of Accused to Confront 

Witnesses 
110k662.80 k. Waiver of Right. Most 

Cited Cases 
Defendant forfeited his right to confront victim, 
who accused him of sexual assault, when he 
murdered victim with the motive to silence her as a 
witness. U.S.C.A. Const.Amend. 6. 

[6] Criminal Law 110 (;::::::>1168(2) 

11 0 Criminal Law 
110XXIV Review 

110XXIV(Q) Harmless and Reversible Error 
110kll68 Rulings as to Evidence in 

General 
110kl168(2) k. Reception of Evidence. 

Page 3 ofg 

Page2 

Most Cited Cases 
The absence of a pretrial evidentiary hearing to 
address the issue of whether defendant forfeited his 
right to confront witness in sexual assault case was 
harmless error, where defendant was previously 
convicted of murdering witness in order to silence 
her testimony. 

[7] Criminal Law 110 '€:=419(1) 

110 Criminal Law 
11 OXVII Evidence 

110XVII(N) Hearsay 
11 Ok419 Hearsay in General 

110k419(1) k. In General. Most Cited 
Cases 
Once a court makes a determination of forfeiture of 
the right to confront witness due to defendant's 
wrongdoing, the court must next examine the 
admissibility of the victim's hearsay statements 
according to the Rules of Evidence. U .S.C.A. 
Const.Amend. 6. 

[8] Infants 211 (;::::::>20 

211 Infants 
211II Protection 

2llk20 k. Criminal Prosecutions Under Laws 
for Protection of Children. Most Cited Cases 
The time, content, and circumstances of the 
contested out-of-court statements by sexual assault 
victim provided sufficient safeguards of reliability 
and there was sufficient corroborative evidence of 
the charged acts so that statements by victim 
describing the sexual assault, the victim's age, and 
defendant's age were admissible under the child 
victim hearsay exception, where the victim related 
the assault incident to her aunt spontaneously, with 
no evidence of leading questions, the language used 
by the victim was appropriate for a 
thirteen-year-old, the statements were made within 
hours after the incident occurred, the victim had no 
motive to fabricate the sexual assault, and the 
statements were independently corroborated by 
defendant's own statement confirming his age, the 
medical evidence consistent with sexual assault, and 
the DNA evidence connecting defendant with the 
assault. West's C.R.S.A. § 13-25-129. 
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[9] Criminal Law 110 <8=419(2.5) 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(N) Hearsay 
11 Ok419 Hearsay in General 

110k419(2.5) k. "Catch-All" or 
Residual Exception. Most Cited Cases 
Sexual assault victim's out-of-court statements 
identifying defendant as the perpetrator were 
admissible under the residual exception to hearsay 
rule; the victim's statements of identification 
constituted material evidence that defendant was the 
proper defendant, the admissibility of the statements 
was examined at a pre-trial hearing, providing 
defendant with sufficient notice that the statements 
would be offered into evidence at trial, and the trial 
court reviewed the circumstances in which the 
victim made the statements and found that there was 
no substantial probability that the identification was 
unreliable. Rules ofEvid., Rule 807. 

[10] Criminal Law 110 <8=419(2.20) 

11 0 Criminal Law 
11 OXVII Evidence 

11 OXVII(N) Hearsay 
110k419 Hearsay in General 

110k419(2.20) k. Then-Existing State 
of Mind or Body. Most Cited Cases 
Out-of-court statements by sexual assault victim 
describing physical injuries resulting from the 
sexual assault were admissible under the hearsay 
exception for statements describing a declarant's 
then existing physical condition. Rules of Evid., 
Rule 803(3). 

[11] Criminal Law 110 €=1036.5 

11 0 Criminal Law 
11 OXXIV Review 

llOXXIV(E) Presentation and Reservation in 
Lower Court of Grounds of Review 

110XXIV(E)l In General 
110k1036 Evidence 

110kl036.5 k. Hearsay. Most Cited 
Cases 
Defendant failed to preserve on appeal his argument 
regarding the trial court's admission of hearsay 

Page 4 of8 

Page 3 

statements at trial on sexual assault, where he failed 
to object to the statements at trial. 

[12] Criminal Law 110 <8=1169.1(9) 

110 Criminal Law 
11 OXXIV Review 

110XXIV(Q) Harmless and Reversible Error 
11 Ok 1169 Admission of Evidence 

11 Ok 1169.1 In General 
11 Ok 1169.1 (9) k. Hearsay. Most 

Cited Cases 
Any error in trial court's admission of certain 
hearsay statements in testimony from doctor and 
nurse at sexual assault trial was harmless, where the 
elements of the crime were established by other 
evidence in the case. 

West Codenotes 
Recognized as UnconstitutionalWest's C.R.S.A. § 
13-25-129 
Douglas K. Wilson, Colorado State Public 
Defender Kathleen A. Lord, Deputy State Public 
Defender, Denver, Colorado, Attorneys for 
Petitioner. 
John W. Suthers, Attorney General, Laurie A. 
Booras, First Assistant Attorney General Appellate 
Division, Criminal Justice Section, Denver, 
Colorado, Attorneys for Respondent. 
Justice RICE delivered the Opinion of the Court. 

*1 The Petitioner, Jose Pena, argues that the 
court of appeals erroneously applied the doctrine of 
forfeiture by wrongdoing in his case to allow into 
evidence out-of-court statements made by his 
accuser. See People v. Pena, No. 03CA0892, --
P.3d ----, 2006 WL 20797 (Colo.App. Jan. 5, 2006) 
(not selected for official publication). Perra further 
argues that, even if he forfeited his right of 
confrontation, he should be able to object to the 
admissibility of the statements on hearsay grounds. 
FNl 

Based on our opmwn in Vasquez v. People, 
No. 07SC50, --- P.3d ----, 2007 WL 3342707 
(Colo. Nov. 13, 2007), which we also announce 
today, we hold that the forfeiture doctrine was 
correctly applied in this case. We further hold that 
the challenged hearsay was admissible under the 
Colorado Rules of Evidence. We thus affmn Perra's 
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conviction. 

I. Factual and Procedural History 

Pena appeals his conviction for sexual assault 
on a child. In August 1992, a young girl (the victim) 
reported to police officers that Pena had forced her 
to engage in sexual intercourse. The police 
conducted a tape-recorded interview of the victim 
describing the assault, during which she stated that 
her date of birth was September 15, 1978 and that 
Pena was eighteen years old. The girl also made 
statements about the sexual assault to her mother, 
her aunt, a nurse, and an emergency room doctor. A 
sexual assault examination was performed, and the 
presence of semen was detected. DNA testing 
established that the semen sample matched Pena's 
DNA profile. A few days after the assault, a police 
officer spoke on the telephone to a male who 
identified himself as Pena. The man stated that he 
was eighteen years old and disputed the victim's 
allegations of sexual assault. 

In October 1992, Pena was charged with a 
single count of sexual assault on a child in violation 
of section 18-3-405, C.R.S. (2007),FN2 which 
states, "Any actor who knowingly subjects another 
not his or her spouse to any sexual contact commits 
sexual assault on a child if the victim is less than 
fifteen years of age and the actor is at least four 
years older than the victim."Following the filing of 
the charge, the victim disappeared. Several days 
later her body was found. Perra fled to Mexico until 
2001, when he was apprehended and charged with 
the girl's murder. Perra was convicted and sentenced 
to life in prison without the possibility of parole. 
His conviction was affirmed by the court of appeals, 
and this court denied certiorari.People v. Pena, No. 
02CA0413, --- P.3d ----, 2005 WL 2561448 
(Colo.App. Sept. 11, 2006) (not selected for official 
publication), cert. denied, Pena v. People, 
06SC258, --- P.3d ----, 2006 WL 2590009 (Colo. 
Sept. 11, 2006). 

In February 2002, Pena went to trial on the 
sexual assault charge. Over Perra's objection, the 
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jury heard testimony from several witnesses 
recounting out-of-court statements made by the 
victim. The court also admitted the tape recording 
of the police interview in which the victim 
established her age and the age differential between 
her and Perra at the time of the sexual assault. The 
trial took place before Crawford v. Washington, 
541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 
(2004), was decided by the Supreme Court, and the 
trial court did not address Confrontation Clause 
objections made by Pena in briefs to the court. 
Rather, the court ruled that the victim's statements 
were admissible based on exceptions to the bar on 
hearsay.FN3The jury found Pena guilty of sexual 
assault, and the court sentenced him to eight years 
in prison to run consecutively to his life sentence 
for murder. 

*2 In the court of appeals, Pena argued that the 
trial court violated his constitutional right of 
confrontation by admitting the victim's statements. 
Anticipating the court of appeals' invocation of the 
forfeiture doctrine, Pena argued that the doctrine 
requires a pretrial fmding, by a preponderance of 
the evidence, that he killed the victim with the 
intent of procuring the victim's unavailability as a 
witness. Because the trial court made no fmdings 
regarding the murder or Perra's intent, Pena argued 
that the trial court did not satisfy the substantive 
requirements of the forfeiture doctrine. 

The court of appeals rejected this argument, 
holding that findings from Pena's murder trial 
establish a forfeiture of Pena's confrontation rights 
in the case at hand. Pena, No. 03CA0892, slip op. 
at 8, --- P.3d at ----.In the murder proceeding, the 
jury heard evidence of Pena's motive to kill the 
victim, including evidence of the sexual assault and 
of Pena's efforts to persuade the victim to drop the 
sexual assault charge. The court of appeals in the 
present case concluded that the guilty verdict in the 
murder trial constitutes sufficient evidence that 
Pena murdered the victim with the intent to make 
her unavailable as a witness. Jd The court of 
appeals further stated that the verdict in the murder 
trial renders harmless any failure to hold a pretrial 
hearing in the present case. Jd at 9, at ---- (citing 
United States v. Dhinsa, 243 F.3d 635, 656 (2d 
Cir.200 1) (ruling that failure to hold an evidentiary 
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hearing may constitute harmless error if evidence 
presented at trial sufficiently establishes elements of 
forfeiture) ). 

The court of appeals did not examine whether 
or not the victim's challenged statements were 
admissible hearsay. The court rendered its decision 
without the guidance of our opinion in Vasquez, FN4 

and may have treated the hearsay objections as 
precluded by the fmding of forfeiture. 

II. Analysis 

A. Doctrine of Forfeiture by Wrongdoing 

[1][2][3] We announce today in Vasquez that 
where (1) a witness is unavailable; (2) the defendant 
was involved in, or responsible for, procuring the 
unavailability of the witness; and (3) the defendant 
acted with the intent to deprive the criminal justice 
system of evidence, the defendant then forfeits his 
right to confront the witness in all proceedings in 
which the witness's statements are otherwise 
admissible. Vasquez, No. 07SC50, slip op. at 3, 
---P.3d at ----.In order to establish forfeiture, these 
elements must be proved by a preponderance of the 
evidence in an evidentiary hearing outside the 
presence of the jury. Jd. The forfeiture applies to 
confrontation rights under both federal and state 
constitutions. Id. 

[4][5][6] In accordance with these standards, 
we affirm the court of appeals' holding that Pena 
forfeited his right of confrontation in this case.FN5

" 

Appellate review of a possible Confrontation 
Clause violation is de novo."Bernal ·V. People, 44 
P.3d 184, 198 (Colo.2002). Adjudicated facts from 
the murder proceeding establish that Pena killed the 
victim with the motive to silence her as a witness. 
Furthermore, the verdict in the murder trial, 
rendered beyond a reasonable doubt, more than 
satisfies the preponderance of the evidence standard 
required for a finding of forfeiture in this case. 

Page 6 ot~ 
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Finally, in light of the murder verdict and the 
requisite fmding of intent, the absence of a pretrial 
evidentiary hearing to address the forfeiture issue 
constitutes harmless error. 

B. Hearsay 

*3 [7] We establish in Vasquez that once a 
court makes a determination of forfeiture by 
wrongdoing, the court must next examine the 
admissibility of the victim's hearsay statements 
according to the Rules of Evidence. Vasquez, No. 
07SC50, slip op. at 17-18, --- P.3d at---- ----.The 
court of appeals erred in this case by addressing 
only the forfeiture issue. The court neglected to 
review the trial court's decision to admit the victim's 
statements under various hearsay exceptions. 
Nonetheless, because the record below was fully 
developed with regard to Perra's hearsay objections, 
we are able to assess the admissibility of the 
contested statements here as a matter oflaw. 

Weighing the record, we hold that the victim's 
statements were admissible hearsay. In reaching this 
conclusion, we examine the three different hearsay 
exceptions relied on by the trial court. Depending 
on the subject matter and circumstances 
surrounding the introduction of the contested 
statements, the trial court relied alternatively on the 
child victim hearsay exception, section 13-25-129, 
C.R.S. (2007); the residual exception, CRE 807; 
and the statement of then existing physical 
condition exception, CRE 803(3). We examine the 
applicability ofthese exceptions in tum. 

First, the trial court relied on the child victim 
hearsay exception, section 13-25-129, to admit 
statements by the victim describing the assault, the 
victim's age, and Perra's age. Section 13-25-129 
provides for the admissibility of out-of-court 
statements by a child victim describing acts of 
abuse perpetrated on the child. Before we can 
assess the admissibility of statements introduced 
under this exception, however, we must address 
constitutional problems raised by section 13-25-129 
post-Crawford. 
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Post-Crawford,section 13-25-129 cannot 
be constitutionally applied to admit out-of-court 
testimonial statements unless the defendant has 
forfeited his or her right of confrontation. People v. 
Moreno, 160 P.3d 242, 245 (Colo.2007) ("To the 
extent that the statute allows for the admission of 
out-of-court testimonial statements without the 
defendant being afforded an opportunity to 
cross-examine the declarant, it is now clear that the 
statute violates the confrontation guaranty of the 
Sixth Amendment."). The trial court below did not 
analyze Pena's Confrontation Clause objections 
prior to allowing the victim's statements into 
evidence under section 13-25-129. Thus, the trial 
court's admission of certain statements, particularly 
statements to a police officer that were concededly 
testimonial, might have violated Pena's right of 
confrontation. However, based on our holding in 
Part II.A., affirming that Pena forfeited his 
Confrontation Clause rights, we hold that no 
constitutional violation occurred. 

[8] Having addressed the constitutional issue, 
we now return to the admissibility of the statements 
introduced under section 13-25-129. Before a court 
can admit statements of a declarant who is 
unavailable, section 13-25-129 requires that the 
court make fmdings that the time, content, and 
circumstances of the contested statements provide 
sufficient safeguards of reliability and that there is 
sufficient corroborative evidence of the charged 
acts. Here, the trial court made the following 
fmdings: the victim related the assault incident to 
her aunt spontaneously, with no evidence of leading 
questions; the language used by the victim was 
appropriate for a. thirteen-year-old; the statements 
were made within hours after the incident occurred; 
and the victim had no motive to fabricate the sexual 
assault. The court also found independent 
corroboration based on three factors: Pena's own 
statement on the telephone confirming his age, the 
medical evidence consistent with sexual assault, and 
the DNA evidence connecting Pena with the assault. 
We hold that these fmdings are sufficient to satisfy 
section 13-25-129, thus the statements in question 
were admissible as a matter of law. 

*4 [9] The second hearsay exception relied on 
by the trial court was the residual exception, which 
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was used to allow statements by the victim 
identifying Pena as the perpetrator of the sexual 
assault. The residual exception, codified in CRE 
807, provides: 

A statement not specifically covered by Rule 
803 or 804 but having equivalent circumstantial 
guarantees of trustworthiness, is not excluded by the 
hearsay rule, if the court determines that (A) the 
statement is offered as evidence of a material fact; 
(B) the statement is more probative on the point for 
which it is offered than any other evidence which 
the proponent can procure through reasonable 
efforts; and (C) the general purposes of these rules 
and the interests of justice will best be served by 
admission of the statement into evidence. However, 
a statement may not be admitted under this 
exception unless the proponent of it makes known 
to the adverse party sufficiently in advance of the 
trial or hearing to provide the adverse party with a 
fair opportunity to prepare to meet it, the 
proponent's intention to offer the statement and the 
particulars of it.... 

In this case, the victim's statements of 
identification constituted material evidence that 
Pena was the proper defendant. The admissibility of 
the statements was examined at a pre-trial hearing, 
providing Pena with sufficient notice that the 
statements would be offered into evidence at trial. 
The trial court reviewed the circumstances in which 
the victim made the statements and found that there 
was no substantial probability that the identification 
was unreliable. We hold that the interests of justice 
were served by the admission of the statements. The 
statements satisfy the requirements of the residual 
exception and thus were admissible as a matter of 
law. 

[I OJ The third exception relied on by the trial 
court was CRE 803(3), the hearsay exception for 
statements describing a declarant's then existing 
physical condition. CRE 803(3) provides, "The 
following are not excluded by the hearsay rule: ... A 
statement of the declarant's then existing state of 
mind, emotion, sensation, or physical condition 
(such as intent, plan, motive, design, mental feeling, 
pain, and bodily health) .... " In this case, CRE 
803(3) was used to admit the victim's statement to a 
police officer describing physical injuries resulting 
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from the sexual assault. The officer testified that the 
night of the assault, the victim complained that her 
wrists were sore from being held down. We hold 
that this statement is within the scope of CRE 
803(3) and thus was admissible. 

[11][12] Finally, we note that additional 
hearsay statements were admitted into evidence at 
trial without objection by Pena. The trial court 
admitted testimony of a doctor and nurse who 
recounted statements made by the victim on the 
night of the sexual assault. The admissibility of 
these statements on hearsay grounds was not an 
issue preserved on appeal, and we do not address it 
here. Regardless, any error in admitting the 
particular statements would be harmless, as the 
elements of the crime were established by other 
evidence in the case. 

*5 In sum, we hold that all of the victim's 
hearsay statements introduced at trial were 
admissible as a matter of law. 

ill. Conclusion 

Based on our opmwn in Vasquez, which we 
also announce today, we hold that the doctrine of 
forfeiture by wrongdoing was correctly applied in 
this case. Perra forfeited his right to confront the 
victim by murdering her with the intent to silence 
her. We further hold as a matter of law that the 
victim's hearsay statements were admissible under 
the Colorado Rules of Evidence. We thus affirm 
Perra's conviction. 

Justice EID does not participate. 

FNl. We granted certiorari on the 
following two issues: 

(1) Whether the forfeiture by wrongdoing 
doctrine should be adopted in Colorado and, if so, 
whether application of the doctrine requires proof 
of defendant's intent to prevent the declarant from 
testifying at trial. 

(2) Whether, assuming arguendo that a 
defendant may be barred from raising a 
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Confrontation Clause claim, the court of appeals 
erred in refusing to consider whether the challenged 
hearsay was admissible under the Rules of Evidence. 

FN2. We cite to the most recent version of 
the Colorado Revised Statutes because the 
text of the relevant section is the same as it 
was at the time ofPena's trial. 

FN3. The trial court was operating under 
the pre-Crawford, Ohio v. Roberts, regime. 
See Ohio v. Roberts, 448 U.S. 56, 100 
S.Ct. 2531, 65 L.Ed.2d 597 (l980).0hio v. 
Roberts dictates that a hearsay statement 
made by an unavailable witness is 
admissible against a defendant only if the 
statement falls within a firmly rooted 
hearsay exception or bears particularized 
guarantees of trustworthiness. Id. at 66, 
100 S.Ct. 253l.Thus, the trial court 
focused its analysis on the hearsay rules. 

FN4. In Vasquez, we reject the premise 
that forfeiture by wrongdoing 
automatically precludes a hearsay 
objection. Vasquez, No. 07SC50, slip op. 
at 17-18, --- P .3d at ---- - ----. 

FN5. The People and Pena disagree over 
whether some of the hearsay statements 
admitted in this case were testimonial 
statements, as defmed in Crawford.See541 
U.S. at 51-52, 124 S.Ct. 1354.Because we 
hold that Pena forfeited his ability to make 
confrontation objections to any of the 
victim's statements, testimonial or 
nontestimonial, we need not reach the 
question of which statements were 
testimonial. 

Colo.,2007. 
Pena v. People 
--- P.3d ----, 2007 WL 3342709 (Colo.) 

END OF DOCUMENT 
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MEMORANDUM 

To: Evidence Rules Advisory Committee (David DeMuro, Esq., Committee Chair, 
Justice Nathan B. Coats, Honorable Janice Davidson, Honorable 
Robert Russel, Honorable Rebecca Bromley, Honorable Harlan 
Bockman, Honorable Martin Egelhoff, Catherine Adkisson, Esq., 
Henry Reeve, Esq., Carol Haller, Esq., Philip Cherner, Esq., 
Elizabeth Griffin, Esq., Professor Shiela Hyatt, Professor 
Christopher Mueller, April Bernard, Court Administrator's Office) 

Re: Hearsay Forfeiture Exception 
Date: November 2, 2007 
From: Christopher Mueller 

Below is the language of the federal forfeiture exception (1). After that 
appears the variations adopted in Ohio (2) and Michigan (3), followed by an attempt 
to combine in one provision the Ohio and Michigan modifications (4). 

Ohio tightened the "intent" requirement by adding the phrase "for the 
purpose of preventing the witness from attending or testifying." The same idea may 
be implicit in the federal language (referring to an intent to "procure the 
unavailability ofthe declarant as a witness"). Ohio also adds a notice requirement. 

Michigan tightens the "participation" requirement, referring to one who 
"engaged in or encouraged" wrongdoing. The federal language uses a weaker verb 
("engaged or acquiesced in wrongdoing"). 

(1) Federal Rule 804(b)(6) 

(b) Hearsay exceptions. The following are not excluded by the hearsay 
rule if the declarant is unavailable as a witness: 

(6) Forfeiture by wrongdoing. A statement offered against a party that 
has engaged or acquiesced in wrongdoing that was intended to, and did, procure the 
unavailability of the declarant as a witness. 

(2) Ohio Rule 804(b)(6) 

(b) Hearsay exceptions. The following are not excluded by the hearsay 
rule if the declarant is unavailable as a witness: 

(6) Forfeiture by wrongdoing. A statement offered against a party if the 
unavailability of the witness is due to the wrongdoing of the party for the purpose of 
preventing the witness from attending or testifying. However, a statement is not 
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admissible under this rule unless the proponent has given to each adverse party 
advance written notice of an intention to introduce the statement sufficient to 
provide the adverse party a fair opportunity to contest the admissibility of the 

statement. 

(3) Michigan Rule 804(b)(6) 

(b) Hearsay exceptions. The following are not excluded by the hearsay 
rule if the declarant is unavailable as a witness: 

(6) Statementby declarant made unavailable by opponent. A 
statement offered against a party that has engaged in or encouraged wrongdoing 
that was intended to, and did, procure the unavailability of the declarant as a 

witness. 

( 4) Combined Language (Federal, Ohio, Michigan) 
[Deletions from federal language indicated by strikethrough; 

additions to the federal language, taken from the Ohio or Michigan 
provisions, indicted by italics] 

(b) Hearsay exceptions. The following are not excluded by the hearsay 
rule if the declarant is unavailable as a witness: 

(6) Forfeiture by wrongdoing. A statement offered against a party that 
has engaged or acquiesced in or encouraged wrongdoing that was intended to, and 
did, procure the unavailability of the declarant as a witness, for the purpose of 
preventing the declarant from attending or testifying. However, a statement is not 
admissible under this rule unless the proponent has given to each adverse party 
advance written notice of an intention to introduce the statement sufficient to provide 
the adverse party a fair opportunity to contest the admissibility of the statement. 
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