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II. Initiation of Preliminary Felony Proceedings
Crim. P. Rule 5
RULE 5. PRELIMINARY PROCEEDINGS
Currentness
(a) Felony Proceedings.

(1) Procedure Following Arrest. If a peace officer or any other person makes an arrest, either with or without a warrant, the
arrested person shall be taken without unnecessary delay before the nearest available county or district court. Thereafter,
a felony complaint, information, or indictment shall be filed, if it has not already been filed, without unnecessary delay
in the proper court and a copy thereof given to the defendant.

(2) Appearance Before the Court. At the first appearance of the defendant in court, it is the duty of the court to inform
the defendant and make certain that the defendant understands the following:

(I) The defendant need make no statement and any statement made can and may be used against the defendant.

(II) The right to counsel;

(III) If indigent, the defendant has the right to request the appointment of counsel or consult with the public defender
before any further proceedings are held;

(IV) Any plea the defendant makes must be voluntary and not the result of undue influence or coercion;

(V) The right to bail, if the offense is bailable, and the amount of bail that has been set by the court;

(VI) The nature of the charges;

(VII) The right to a jury trial;

(VIII) The right to demand and receive a preliminary hearing within a reasonable time to determine whether probable
cause exists to believe that the offense charged was committed by the defendant.
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(3) Appearance in the Court Not Issuing the Warrant. If the defendant is taken before a court which did not issue the
arrest warrant, the court shall inform the defendant of the matters set out in subsection (a)(2) of this Rule and, allowing
time for travel, set bail returnable not less than 14 days thereafter before the court which issued the arrest warrant, and
shall transmit forthwith all papers in the case to the court which issued the arrest warrant. In the event the defendant
does not make bail within forty-eight hours, the sheriff of the county in which the arrest warrant was issued shall return
the defendant to the court which issued the warrant.

(4) Preliminary Hearing--County Court Procedures. Every person accused of a class 1, 2, or 3 felony in a felony complaint
has the right to demand and receive a preliminary hearing to determine whether probable cause exists to believe that
the offense charged in the felony complaint was committed by the defendant. In addition, only those persons accused
of a class 4, 5, or 6 felony by felony complaint which felony requires mandatory sentencing or is a crime of violence as
defined in section 18-1.3-406 or is a sexual offense under part 4 of article 3 of title 18, C.R.S., shall have the right to
demand and receive a preliminary hearing to determine whether probable cause exists to believe that the offense charged
in the felony complaint was committed by the defendant. However, any defendant accused of a class 4, 5, or 6 felony
who is not otherwise entitled to a preliminary hearing may request a preliminary hearing if the defendant is in custody
for the offense for which the preliminary hearing is requested; except that, upon motion of either party, the court shall
vacate the preliminary hearing if there is a reasonable showing that the defendant has been released from custody prior
to the preliminary hearing. Any person accused of a class 4, 5, or 6 felony who is not entitled to a preliminary hearing
shall, unless otherwise waived, participate in a dispositional hearing for the purposes of case evaluation and potential
resolution. The following procedures shall govern the holding of a preliminary hearing:

(I) Within 7 days after the defendant is brought before the county court for or following the filing of the felony
complaint in that court, either the prosecutor or the defendant may request a preliminary hearing. Upon such request,
the court forthwith shall set the hearing. The hearing shall be held within 35 days of the day of setting, unless good
cause for continuing the hearing beyond that time is shown to the court. The clerk of the court shall prepare and give
notice of the hearing, or any continuance thereof, to all parties and their counsel.

(II) The preliminary hearing shall be held before a judge of the county court in which the felony complaint has been
filed. The defendant shall not be called upon to plead. The defendant may cross-examine the prosecutor's witnesses
and may introduce evidence. The prosecutor shall have the burden of establishing probable cause. The judge presiding
at the preliminary hearing may temper the rules of evidence in the exercise of sound judicial discretion.

(III) If the county court determines such probable cause exists or if the case is not otherwise resolved pursuant to a
dispositional hearing if no preliminary hearing was held, it shall order the defendant bound over to the appropriate
court of record for trial. In appropriate cases, the defendant may be admitted to or continued on bail by the county
court, but bond shall be made returnable in the trial court and at a day and time certain. All county court records,
except the reporter's transcript notes, or recording, shall be transferred forthwith by the clerk of the county court to
the clerk of the appropriate court of record.

(IV) If from the evidence it appears to the county court that there is not probable cause to believe that any or all of the
offenses charged were committed by the defendant, the county court shall dismiss those counts from the complaint
and, if all counts are dismissed, discharge the defendant. Upon a finding of no probable cause, the prosecution may
appeal pursuant to Rule 5(a)(4)(V), file a direct information pursuant to Rule 5(a)(4)(VI) charging the same offense(s),
or submit the matter to a grand jury, but may not file a subsequent felony complaint charging the same offenses.
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(V) If the prosecutor believes the court erred in its finding of no probable cause, the prosecutor may appeal the ruling
to the district court. The appeal of such final order shall be conducted pursuant to the procedures for interlocutory
appeals in Rule 37.1 of these rules. Such error, if any, shall not constitute good cause for refiling.

(VI) Upon a finding of no probable cause as to any one or more of the offenses charged in a felony complaint, the
prosecution may file a direct information in the district court pursuant to Rule 7(c)(2) charging the same offense(s). If
the prosecutor states an intention to proceed in this manner, the bond executed by the defendant shall be continued
and returnable in the district court at a day and time certain. If a bond has not been continued, the defendant shall be
summoned into court without the necessity of making a new bond.

(VII) If a felony complaint is dismissed prior to a preliminary hearing being held when one is required or, in other
cases, prior to being bound over, the prosecution may thereafter file a direct information in the district court pursuant
to Rule 7(c)(4) charging the same offense(s), file a felony complaint in the county court charging the same offense(s), or
submit the matter to a grand jury. If the prosecution files a subsequent felony complaint charging the defendant with
the same offense(s), the felony complaint shall be accompanied by a written statement from the prosecutor providing
good cause for dismissing and refiling the charges. Within 21 days of defendant's first appearance following the filing
of the new felony complaint the defendant may request an evidentiary hearing at which the prosecutor shall establish
the existence of such good cause.

(VIII) If the county court has bound over the defendant to the district court and the case is thereafter dismissed in the
district court before jeopardy has attached, the prosecution may file a direct information in the district court pursuant
to Rule 7(c)(5) charging the same offense(s), file a felony complaint in county court charging the same offense(s), or
submit the matter to a grand jury, and the case shall then proceed as if the previous case had never been filed. The
prosecution shall also file with the felony complaint or the direct information a statement showing good cause for
dismissing and then refiling the case. Within 21 days of defendant's first appearance following the filing of the new
felony complaint or the direct filing of the new information the defendant may request an evidentiary hearing at which
the prosecutor shall establish the existence of such good cause.

(4.5) A dispositional hearing is an opportunity for the parties to report to the court on the status of discussions toward
disposition, including presenting any resolution pursuant to C.R.S. 16-7-302. The court shall set the dispositional hearing
at a time that will afford the parties an opportunity for case evaluation and potential resolution.

(5) Procedure Upon Failure to Request Preliminary Hearing. If the defendant or prosecutor fails to request a preliminary
hearing within 7 days after the defendant has come before the court, the county court shall forthwith order the defendant
bound over to the appropriate court of record for trial. In no case shall the defendant be bound over for trial to another
court until the preliminary hearing has been held, the 7-day period for requesting a preliminary hearing has expired, or
the parties have waived their rights to a preliminary hearing. In appropriate cases, the defendant may be admitted to, or
continued upon bail by the county court, but bond shall be made returnable in the trial court at a day and time certain.
All court records in the case, except the reporter's transcript, notes, or recording shall be transferred forthwith by the
clerk to the appropriate court of record.

(b) Bail in Absence of a County Judge. If no county judge is immediately available to set bond in the case of a person
in custody for the commission of a bailable felony, any available district judge may set bond, or such person may be
admitted to bail pursuant to Rule 46.
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(c) Misdemeanor and Petty Offense Proceedings.

(1) Procedure Following Arrest. If a peace officer or any other person makes an arrest, either with or without a warrant,
the arrested person shall be taken without unnecessary delay before the nearest available county court. Thereafter a
complaint or summons and complaint shall be filed, if it has not already been filed, immediately in the proper court and
a copy thereof given to the defendant at or before arraignment. Trial may be held forthwith if the court calendar permits,
immediate trial appears proper, and the parties do not request a continuance for good cause. Otherwise the case shall
be set for trial as soon as possible.

(2) Appearance Before the Court. At the first appearance in the county court the defendant shall be advised in accordance
with the provisions set forth in subparagraphs (a)(2)(I) through (VII) of this Rule.

(3) Appearance in the County Court Not Issuing the Warrant. If the defendant is taken before a county court which did
not issue the arrest warrant, the court shall inform the defendant of the matters set out in subsection (a)(2)(I through
VII) of this Rule and, allowing time for travel, set bail returnable not less than 14 days thereafter before the court which
issued the arrest warrant, and shall transmit forthwith a transcript of the proceedings and all papers in the case to the
court which issued the arrest warrant. In the event the defendant does not make bail within forty-eight hours, the sheriff
of the county in which the arrest warrant was issued shall return the defendant to the court which issued the warrant.

Credits
Amended eff. Jan. 1, 1989; Jan. 1, 2000; Jan. 1, 2001; July 1, 2001; July 1, 2002; Jan. 17, 2008; July 1, 2012; March 7,
2013; Jan. 1, 2014.
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