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Introduction 

 The Committee intends to publish annual updates to the model jury 
instructions.  During the periods between these formal publications, the 
Committee’s Reporter will maintain a “Reporter’s Online Update,” which 
will include developments in case law relevant to the instructions.  The 
update may also include substantive changes to instructions that the 
Committee has formally approved but that have yet to appear in the most 
recent edition. 
 
 Although the Committee expects that the Reporter’s Online Update 
will be a valuable research tool, the Committee emphasizes that it will be 
an informal publication that is not subject to review by the Committee.  
Thus, users should not assume that the Committee will make modifications 
based on information that appears in the Reporter’s Online Update. 
 
 The Reporter’s summaries are purely descriptive; they do not include 
recommendations for how (or whether) to draft jury instructions based on 
the authorities that are summarized.  Although each summary appears 
beneath a caption that corresponds to the most relevant model 
instruction(s), irrespective of whether the summarized authority refers to 
the model instruction(s), the use of this organizational structure here 
should not be construed as an indication that the Committee intends to 
modify an instruction, or a Comment. 
 
 The Committee encourages users to alert the Reporter of any errors 
at: mcjic@judicial.state.co.us. 
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I. Decisions of the Colorado Supreme Court 

D:02 EVIDENCE LIMITED AS TO PURPOSE (CONTEMPORANEOUS) 

Rojas v. People, 2022 CO 8, ¶ 4, 504 P.3d 296 (abolishing the res gestae 
doctrine in Colorado). 

9-1:36 HARASSMENT (COMMUNICATION) 

People v. Moreno, 2022 CO 15, ¶¶ 25, 27 n.5, 506 P.3d 849 (holding that the 
phrase “intended to harass” in section 18-9-111(1)(e) is unconstitutionally 
overbroad because it “encompasses a substantial amount of protected 
speech”; salvaging the remainder of the subsection by striking the words 
“harass or” from the statute). 

II. Final Decisions of the Colorado Court of Appeals 

D:12 OUT OF COURT STATEMENTS—CHILD DECLARANT 

People v. Daley, 2021 COA 85, ¶¶ 74, 80, 496 P.3d 458 (holding that, where 
the defendant asked the trial court to give “the statutory child hearsay 
instruction,” the trial court properly refused because “no testimony was 
admitted under the child hearsay statute”). 

E:01 DUTIES OF JUDGE AND JURY 

People v. Rodriguez, 2022 COA 11, ¶¶ 37, 42, 508 P.3d 276 (holding that, 
where the court told the jury, “You have to follow the law,” the court “did 
not tell the jurors that they did not have the power to nullify” and thus 
didn’t commit instructional error (citing COLJI-Crim. E:01)). 

E:11 SERIES OF ACTS IN A SINGLE COUNT 

People v. Hines, 2021 COA 45, ¶¶ 51–52, 491 P.3d 578 (holding that a 
modified unanimity instruction wasn’t required because “the prosecution 
established that Hines had engaged in a continuing course of conduct 
constituting a single criminal transaction,” i.e., “[e]ach of the discrete acts 
was committed by Hines with an intent to achieve the objective of inducing 
the victim to engage in commercial sexual activity for his benefit”). 
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F:195 KNOWINGLY 

People v. Rodriguez, 2022 COA 11, ¶¶ 43, 48, 508 P.3d 276 (holding that, 
where the prosecutor said during closing that (1) “[a] person is acting 
knowingly when they are aware of what they are doing, as opposed to say, 
sleep walking,” and (2) the defendant “was awake, and he knew what he 
was doing,” the comments were “perhaps a bit hyperbolic” but were “not 
so far from the true definition of knowingly as to constitute obvious 
misconduct”). 

H:64 POSSESSION OF A WEAPON BY A PREVIOUS OFFENDER—
CHOICE OF EVILS 

People v. Hasadinratana, 2021 COA 66, ¶¶ 3, 26, 493 P.3d 925 (holding that, 
to the extent People v. DeWitt, 275 P.3d 728 (Colo. App. 2011), “stands for 
the proposition that defendants charged with POWPO are entitled to assert 
the affirmative defense of choice of evils based solely on a showing that 
they possessed a firearm while walking in what is generally known as a 
high-crime neighborhood,” it was overruled by People v. Carbajal, 2014 CO 
60, ¶ 21, 328 P.3d 104, 109, which approved of a choice of evils instruction 
explaining that the defense applied where the defendant “possessed a 
firearm for the purpose of defending himself, home, or property from what 
he reasonably believed to be a threat of imminent harm”; further holding 
that, because DeWitt was no longer good law, a defendant can’t raise the 
choice of evils defense where he “showed only that he possessed a firearm 
while walking in what is generally known as a high-crime neighborhood” 
because “[t]hat scenario, without more, does not show a threat of imminent 
harm”). 

3-1:04 MURDER IN THE FIRST DEGREE (EXTREME INDIFFERENCE) 

People v. Draper, 2021 COA 120, ¶¶ 29–31, 35, 39, 501 P.3d 262 (disagreeing 
with People v. Garcia, 2021 COA 80, 495 P.3d 362, and holding that, 
although the trial properly refused to give the defendant’s proffered 
definition of “universal malice,” it nonetheless erred in refusing to define 
“universal malice” pursuant to Candelaria v. People, 148 P.3d 178, 181 (Colo. 
2006)—that is, as “conduct that, by its very nature and the circumstances of 
its commission, evidences a willingness to take human life 
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indiscriminately, without knowing or caring who the victim may be or 
without having an understandable motive or provocation”—because the 
term “does not have a common meaning or understanding”). 

3-2:09 ASSAULT IN THE SECOND DEGREE (BODILY INJURY WITH 
A DEADLY WEAPON) and 3-2:21 ASSAULT IN THE THIRD DEGREE 

(NEGLIGENCE AND DEADLY WEAPON) 

People v. Valera-Castillo, 2021 COA 91, ¶ 52, 497 P.3d 24 (“Third degree 
assault merges with second degree assault where only a single act 
constituting one crime occurred.  However, separate convictions do not 
violate double jeopardy if the evidence shows distinct and separate 
offenses.” (citation omitted)). 

3-5:03 HUMAN TRAFFICKING FOR SEXUAL SERVITUDE 

People v. Hines, 2021 COA 45, ¶ 34, 491 P.3d 578 (“[T]he phrase ‘for the 
purpose of coercing’ should not be ‘construed to mean “with the effect of”’ 
coercing.  Rather, in this context, ‘for the purpose of’ indicates ‘an 
anticipated result that is intended or desired.’  To prove that Hines 
committed human trafficking, then, the prosecution had to present 
sufficient evidence that he enticed or recruited the victim . . . with the 
intent of coercing her to engage in commercial sexual activity.” (citations 
omitted) (quoting Colo. Ethics Watch v. City & Cnty. of Broomfield, 203 P.3d 
623, 625 (Colo. App. 2009))). 

3-6:03 STALKING (SERIOUS EMOTIONAL DISTRESS) 

People v. Counterman, 2021 COA 97, ¶¶ 31, 67–73 & n.2, 103, 107, 497 P.3d 
1039 (recognizing that a court should analyze whether statements 
supporting a stalking charge are “true threats” by using the test set out in 
People in Interest of R.D., 2020 CO 44, 464 P.3d 717; holding that even if the 
trial court erred in failing to sua sponte instruct the jury that it needed to 
find that Counterman’s statements were true threats, the error wasn’t 
obvious because no prior case squarely addressed “whether a defendant is 
automatically entitled to a jury instruction on true threats when facing a 
charge that may implicate his protected speech; declining to consider 
whether the court must provide such an instruction upon request, and 
stating that the court’s instruction on stalking, which tracked this model 
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instruction, “adequately informed the jury of the guiding law for its 
decision”; separately holding that, where the trial court responded to a jury 
question by instructing the jury that the prosecution didn’t need to prove 
that the victim suffered emotional distress within the date range charged, the 
answer was a simple variance that didn’t prejudice Counterman because 
Counterman argued that the victim “didn’t experience any emotional 
distress at any time as a result of his statements”). 

4-2:03 SECOND DEGREE BURGLARY and 9-1:33 HARASSMENT 
(PHYSICAL CONTACT) 

People v. Wright, 2021 COA 106, ¶ 27, 498 P.3d 1147 (holding that 
harassment is necessarily a “crime against another person,” meaning it can 
qualify as a predicate offense for second-degree burglary). 

4-3:01 ROBBERY 

People v. Liebler, 2022 COA 21, ¶¶ 3, 32, __ P.3d __ (holding that, where the 
defendant only used force after abandoning his attempt to take a thing of 
value from another, such force couldn’t satisfy the “use of force” element of 
attempted robbery because “when he used force, he no longer possessed 
the items he had tried, but failed, to take”). 

5-1:04 FORGERY (PUBLIC RECORD OR INSTRUMENT) 

People v. Curtis, 2021 COA 103, ¶¶ 28, 44, 498 P.3d 677 (holding that section 
1-13-112, which prohibits someone from forging mail ballots, doesn’t 
prohibit the prosecution from charging someone who illegally filled out a 
ballot with general forgery under section 18-5-102(1)(d); further holding 
that felony forgery is not a lesser included offense of forging mail ballots). 

8-2:10.INT POSSESSION OF CONTRABAND IN THE FIRST 
DEGREE—INTERROGATORY (DANGEROUS INSTRUMENT) 

People v. Tibbels, 2019 COA 175, ¶¶ 48–51, 490 P.3d 517 (holding that, where 
the trial court did not give this interrogatory but did define “contraband” 
as “a dangerous instrument”—and then defined “dangerous instrument” 
according to its statutory definition, which is incorporated into the model 
interrogatory—the defendant’s conviction of the sentence enhancer was 
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proper because, “by defining dangerous instrument consistently with the 
statute, the court ensured that the jury unanimously found that the 
‘contraband’ element was a dangerous instrument, thereby obviating the 
need for the special interrogatory”; rejecting the defendant’s contention 
that the model instructions require an interrogatory in all cases), rev’d on 
other grounds, 2022 CO 1, 501 P.3d 792. 

12-1:16 POSSESSION OF A WEAPON BY A PREVIOUS OFFENDER 

People v. Barajas, 2021 COA 98, ¶¶ 5, 10, 16, 497 P.3d 1078 (holding that, 
where Barajas was charged with both drug possession and POWPO, the 
trial court didn’t abuse its discretion when it bifurcated the trial rather than 
conducting two entirely separate trials; further holding that requiring the 
same jurors to serve in multiple phases didn’t violate the Uniform Jury 
Selection and Service Act). 

18:43.INT ANY FELONY CONTROLLED SUBSTANCE CONVICTION 
UNDER PART 4—INTERROGATORY (DEADLY WEAPON OR 

FIREARM) 

People v. Caime, 2021 COA 134, ¶¶ 21, 23, 503 P.3d 940 (holding that, where 
the charging document only referred to possessing a deadly weapon in a 
vehicle but the jury instruction referred to possessing a deadly weapon 
either in a vehicle or in a manner that posed a risk to others, no plain error 
occurred because (1) there was overwhelming evidence “that there was a 
gun in the car,” and (2) there was no evidence that anyone “had access to 
the gun outside of the vehicle”). 

III. Non-Final Decisions of the Colorado Court of Appeals 

D:12 OUT OF COURT STATEMENTS—CHILD DECLARANT 

People v. Chirinos-Raudales, 2021 COA 37, ¶¶ 14–16, 22, 491 P.3d 538 
(considering a case where the defendant was charged with sexual assault 
on a child—which applies to victims under eighteen—and the prosecution 
sought a sentence enhancer—which applies to victims under fifteen—and 
the victim was under fifteen at the time of the offense but over fifteen at the 
time of her forensic interview; holding that the substantive offense 
governed for purposes of the child hearsay statute, meaning the interview 
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was admissible). 

Status: Petition for certiorari granted. Oral arguments not set as of 
5/31/22. 

E:14 LESSER-INCLUDED OFFENSES 

People v. Pellegrin, 2021 COA 118, ¶ 68, 500 P.3d 384 (interpreting section 
18-1-408(5)(c)—which provides that one offense is included in another 
when it differs “only in the respect that a less serious injury . . . to the same 
person . . . or a lesser kind of culpability suffices to establish its 
commission—and holding that “the word ‘or’ in subsection (5)(c) is 
exclusive,” meaning “an offense is a lesser included one only where the 
lesser offense differs in the degree of injury . . . or in the kind of culpability, 
but not both” (emphasis added by the court)). 

Status: Petition for certiorari pending as of 5/31/22. 

E:19 RETURN OF JURY AFTER POLLING 

People v. Pellegrin, 2021 COA 118, ¶¶ 14, 23–26, 500 P.3d 384 (holding that, 
where a juror answered “Nope” during polling and the trial court 
instructed the jury to continue deliberations without asking whether the 
jury was deadlocked, the court didn’t abuse its discretion because (1) the 
court’s instruction wasn’t coercive, (2) the court “learned only that the 
verdict was not unanimous, not that the jury was deadlocked,” and (3) the 
court reasonably found that the juror “was unlikely to be bullied into a 
guilty verdict”). 

Status: Petition for certiorari pending as of 5/31/22. 

H:04 CONSENT OF VICTIM (OFFENSES INVOLVING BODILY 
INJURY, OR THREATENED BODILY INJURY) 

People v. Bagwell, 2022 COA 44, ¶ 22, __ P.3d __ (holding that section 18-1-
505(2)—which provides that for offenses involving bodily injury, consent is 
only a valid defense if the injury “is not serious”—precludes the 
affirmative defense of consent “when a defendant intentionally kills a 
victim who consents to her own death”). 
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Status: Petition for certiorari pending as of 5/31/22. 

H:15 USE OF PHYSICAL FORCE, INCLUDING DEADLY PHYSICAL 
FORCE (INTRUDER INTO A DWELLING) 

People v. Tomaske, 2022 COA 52, ¶ 36, __ P.3d __ (holding that, where a 
police officer chased a suspect inside his home and tackled him, the trial 
court (in a bench trial) properly found that the prosecution had disproved a 
condition of the force-against-intruders defense Tomaske’s belief that the 
officer “had committed or would commit a crime wasn’t reasonable in this 
case”). 

Status: Petition for rehearing pending as of 5/31/22. 

H:34 SELF-INDUCED (VOLUNTARY) INTOXICATION 

People v. Walker, 2022 COA 15, ¶ 45, __ P.3d __ (stating that voluntary 
intoxication was, “at most, a ‘partial defense’ to [a] burglary charge because 
it is possible for an intoxicated person to form specific intent”). 

Status: Mandate not issued as of 5/31/22. 

F:88 DEADLY WEAPON 

People v. Strickler, 2022 COA 1, ¶ 19, 507 P.3d 1018 (holding that fire can be 
a deadly weapon under section 18-1-901(3)(e)(II) for crime-of-violence 
purposes). 

Status: Petition for certiorari pending as of 5/31/22. 

H:11 USE OF NON-DEADLY PHYSICAL FORCE (DEFENSE OF 
PERSON) and H:12 USE OF DEADLY PHYSICAL FORCE (DEFENSE OF 

PERSON) 

People v. Garcia, 2021 COA 65, ¶¶ 44, 47–49, 493 P.3d 929 (holding that, 
where Garcia argued heat of passion and the trial court instructed the jury 
that he was not asserting self-defense, the court didn’t abuse its discretion 
because the instruction “did not comment on evidence adduced at trial” 
but “simply reinforced Garcia’s position and said nothing about the 
defense of heat of passion”; noting that the court issued the instruction 
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after it had found “that Garcia’s testimony had made the issue of whether 
Garcia was claiming self-defense confusing,” meaning the instruction 
“clarified that self-defense was not a defense that had been offered by 
Garcia”). 

Status: Petition for certiorari granted on other grounds. Oral 
arguments not set as of 5/31/22. 

3-1:04 MURDER IN THE FIRST DEGREE (EXTREME INDIFFERENCE) 

People v. Garcia, 2021 COA 80, ¶¶ 8, 16, 18, 495 P.3d 362 (considering a case 
where the trial court refused to give the defendant’s tendered instruction 
defining “universal malice” as “that depravity of the human heart which 
determines to take life upon slight or insufficient provocation, without 
knowing or caring who may be the victim”; stating that “our supreme 
court has refined the concept [of universal malice] to mean a willingness to 
take life indiscriminately” (citing People v. Anderson, 2019 CO 34, ¶ 15, 442 
P.3d 76, 79); holding that the court’s elemental instruction tracking the 
statute was adequate because “the statutory language makes clear that the 
actor’s unrestricted and unjustified willingness to harm others includes the 
potential to cause death”). 

Status: Petition for certiorari granted. Oral arguments not set as of 
5/31/22. 

3-1:12 VEHICULAR HOMICIDE (RECKLESS) 

People v. Tarr, 2022 COA 23, ¶ 49, __ P.3d __ (holding that nothing in the 
vehicular homicide statute evinces a legislative intent “to preclude 
prosecution under the general murder statutes for causing the death of a 
person while driving”). 

Status: Mandate not issued as of 5/31/22. 

3-2:16.5 ASSAULT IN THE SECOND DEGREE (BODILY FLUIDS OR 
HAZARDOUS MATERIAL; EMERGENCY RESPONDERS ENGAGED 

IN DUTIES) 

People v. Plemmons, 2021 COA 10, ¶¶ 8, 22, 42–43, 490 P.3d 1112 (concluding 
that the term “harm” in section 18-3-203(1)(h) is ambiguous, but holding 



10 
 

that the statute was not unconstitutionally vague; approving of the trial 
court’s instruction where it (1) defined “harm” as “psychological or 
emotional harm” that could include “[f]ear, [a]nxiety, [o]r any other type of 
significant distress that is based upon the danger of injury or infection from 
contact with bodily fluids,” and (2) stated that the defendant “need not 
have acted with the intent to cause harm that is permanent or longlasting 
in nature, but the defendant’s intent must have been to cause psychological 
or emotional harm that is not fleeting or minimal in nature” (formatting 
altered)). 

Status: Petition for certiorari granted. Oral arguments held on 
5/3/22. 

3-4:57 FAILURE TO REGISTER AS A SEX OFFENDER (GENERAL) 

People v. Dorsey, 2021 COA 126, ¶ 1, 503 P.3d 145 (holding that section 18-3-
412.5(2)(a), which escalates the penalty for “any second or subsequent 
offense of failure to register as a sex offender,” creates a sentence enhancer 
rather than an element of the offense). 

Status: Petition for certiorari pending as of 5/31/22. 

3-6:03 STALKING (SERIOUS EMOTIONAL DISTRESS) and 9-1:36 
HARASSMENT (COMMUNICATION) 

People v. Pellegrin, 2021 COA 118, ¶¶ 3, 28, 500 P.3d 384 (holding that 
harassment is not a lesser included offense of stalking; further holding that 
the stalking statute isn’t unconstitutionally overbroad (citing People v. 
Cross, 127 P.3d 71 (Colo. 2006))). 

Status: Petition for certiorari pending as of 5/31/22. 

4-1:01 FIRST DEGREE ARSON and 1.3:01.INT CRIME OF VIOLENCE—
INTERROGATORY (DEADLY WEAPON) 

People v. Magana, 2020 COA 148, ¶¶ 3, 47, 490 P.3d 948 (holding that the use 
of fire can serve as the basis for both a first-degree arson conviction and a 
crime of violence sentence enhancement; further holding that the unit of 
prosecution for first-degree arson is “the number of dwellings or structures 
burned”). 



11 
 

Status: Petition for certiorari granted. Oral arguments held 2/8/22. 

4-1:03 SECOND DEGREE ARSON 

People v. Magana, 2020 COA 148, ¶¶ 48, 50, 490 P.3d 948 (rejecting the 
contention that the unit of prosecution for second-degree arson is the 
number of fires set; recognizing that “every separately identifiable piece of 
property damaged may not necessarily support its own charge,” but 
holding that the evidence supported two convictions when it showed that 
the defendant’s actions damaged two vehicles belonging to two different 
people). 

Status: Petition for certiorari granted. Oral arguments held 2/8/22. 

4-1:06 FOURTH DEGREE ARSON 

People v. Magana, 2020 COA 148, ¶ 52, 490 P.3d 948 (holding that the fourth-
degree arson statute permits a separate charge “for each person placed in 
danger by a defendant’s fire or explosion”). 

Status: Petition for certiorari granted. Oral arguments held 2/8/22. 

4-4:19 AGGRAVATED MOTOR VEHICLE THEFT IN THE FIRST 
DEGREE (RETAINED) 

People v. Vialpando, 2020 COA 42, ¶ 30, 490 P.3d 648 (“The prosecution was 
required to prove that Vialpando exercised control over the motor vehicle 
of another without authorization or by threat or deception.  Because 
sufficient evidence was presented proving that Vialpando knowingly 
exercised control over [the victim’s] stolen vehicle without authorization, 
the prosecution was not also required to prove threat or deception.” 
(citation omitted)). 

Status: Petition for certiorari granted on other grounds.  Oral 
arguments held on 10/12/21. 

7-1:06 POSTING A PRIVATE IMAGE FOR HARASSMENT and F:285.6 
PRIVATE INTIMATE PARTS 

People v. Pellegrin, 2021 COA 118, ¶ 2, 500 P.3d 384 (holding that “‘breast of 
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a female’ means any portion of the female breast”). 

Status: Petition for certiorari pending as of 5/31/22. 

8-1:33 DISARMING A PEACE OFFICER 

People v. Tomaske, 2022 COA 52, ¶¶ 20–22, __ P.3d __ (holding that the 
phrase “other similar device” means “devices ‘similar’ to electronic control 
and direct-contact stun devices,” and that a police officer’s baton isn’t such 
a device because it doesn’t “administer electrical shocks”). 

Status: Petition for rehearing pending as of 5/31/22. 

8-6:16 RETALIATION AGAINST A JUDGE 

People v. Brown, 2022 COA 19, ¶¶ 9, 29, __ P.3d __ (holding that, where a 
parent in a dependency and neglect hearing said to a judge, “Let me 
kidnap your daughter and see if you don’t get angry. As a matter of fact, 
where do you live, Your Honor? Let’s see if we can get this all resolved,” 
the statement constituted a true threat and thus wasn’t protected by the 
First Amendment). 

Status: Petition for certiorari pending as of 5/31/22. 

9-2:01 CRUELTY TO ANIMALS (PROHIBITED ACTS) 

People v. Caswell, 2021 COA 111, ¶ 20, 499 P.3d 361 (holding that section 18-
9-202(2), which provides for a heightened sentence for a second or 
subsequent conviction, is a penalty enhancer that need not be found by a 
jury). 

Status: Petition for certiorari pending as of 5/31/22. 

12-1:16 POSSESSION OF A WEAPON BY A PREVIOUS OFFENDER 

People v. McBride, 2020 COA 111, ¶ 59, 490 P.3d 810 (“[W]here the 
defendant is not in exclusive possession of the car or premises in which [a 
firearm] is found and there is no evidence aside from mere proximity 
linking the defendant to that [firearm], a conviction premised on knowing 
possession cannot stand. . . . [A]ny finding that the defendant knowingly 
possessed the object would necessarily be based on speculation.”). 
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Status: Petition for certiorari granted on other grounds.  Oral 
arguments held on 5/5/22. 

12-1:34 PURCHASING OR OBTAINING A FIREARM FOR A PERSON 
WHO IS INELIGIBLE 

People v. Johnson, 2021 COA 102, ¶¶ 17, 28–29, 498 P.3d 157 (rejecting 
Johnson’s argument that she couldn’t have purchased a firearm “for 
transfer to” an ineligible recipient because she didn’t play the role of 
middleman, and holding instead that the evidence was sufficient to 
support her conviction where Johnson and the ineligible recipient “shared 
possession of the firearm,” i.e., Johnson “purchased the firearm with the 
knowledge that [the ineligible recipient] . . . would access it to protect 
himself,” and “[t]his constituted a knowing purchase of a firearm for the 
purpose of ‘transferring’ it to an ineligible person”; further holding that, 
where the trial court refused to provide a further definition of “transfer,” 
no plain error occurred). 

Status: Petition for certiorari granted. Oral arguments not set as of 
5/31/22. 

42:09 DRIVING UNDER THE INFLUENCE 

People v. Montoya, 2022 COA 55, ¶¶ 9–10, 34, 38–42, __ P.3d __ (trial court 
admitted video of Montoya refusing a blood test but redacted later portion 
of video where he changed his mind and volunteered to take the test, and 
court then instructed jury that it could consider Montoya’s refusal if it 
found that he refused: holding that the court violated the rule of 
completeness and that “when refusal to take a chemical test is disputed by 
the defendant based on the defendant’s recorded or written statement that 
the prosecution seeks to use at trial, the entire statement must be presented 
to the jury for its consideration”; concluding that the error wasn’t harmless 
because the jury “was invited to consider Montoya’s refusal as part of the 
evidence when it did not have the entire video in which Montoya later 
claimed a willingness to take the test” (citing Cox v. People, 735 P.2d 153, 
159 (Colo. 1987)); see also id. at ¶¶ 53–62 (Welling, J., specially concurring) 
(arguing that the trial court’s refusal instruction was problematic because 
(1) it asked the jury “to make a finding regarding whether Montoya refused 
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chemical testing,” even though courts don’t “ask juries to make findings 
that aren’t elements of charged crimes or facts necessary to enhance a 
sentence,” (2) “nothing in the court’s instructions tells the jury what it 
means for a defendant to ‘refuse’ chemical testing,’” and (3) the court 
didn’t advise the jury about the burden of proof as to this finding; 
discouraging trial courts from giving refusal instructions at all because 
(1) section 42-4-1301(6)(d) doesn’t require an instruction but simply 
provides that refusal evidence is admissible, (2) “no reported case holds 
that a refusal instruction is required or necessary,” (3) “courts don’t 
generally ask juries to make predicate findings before they can consider 
evidence,” and (4) “courts don’t generally tell jurors that they can consider 
evidence for a particular purpose,” and when they do, “it’s almost always 
because their consideration of the evidence is limited to that identified 
purpose,” yet refusal evidence isn’t limited by statute; concluding that 
“crafting a refusal instruction is a perilous endeavor, particularly when the 
fact of refusal is contested”). 

Status: Mandate not issued as of 5/31/22. 


