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ISSUES ANNOUNCED BY THE COURT 

I. Whether the prosecution properly argued that the defendant’s ability to 

leave an encounter was relevant to whether she feared for her safety and, 

therefore, to whether she acted in self-defense. 

II. Whether the court of appeals erred in holding that the prosecution’s 

argument concerning the defendant’s ability to leave an encounter 

improperly injected a duty to retreat, contrary to Colorado’s self-defense 

law, despite the prosecution’s clarification of the argument and the trial 

court’s oral and written jury instructions. 

STATEMENT OF THE CASE 

Monroe was charged with First Degree Assault and Attempt - First Degree 

Murder, plus a crime of violence enhancer, for events that occurred in October 

2011.  (R CF, p 6-7, 28, 45)  The prosecution also charged five Habitual Criminal 

counts. (R CF, p 55-56)  Monroe was convicted by a jury of the substantive 

charges (R CF, p 218-221) and adjudicated a habitual criminal by the trial court.  

The court imposed concurrent sentences of 96 years and 48 years (R TR, 7-19-13, 

p 43).   

 Monroe appealed her judgment of conviction and the court of appeals 

unanimously reversed.  (flat file)  The state’s petition for rehearing was denied.  Its 
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subsequent petition for writ of certiorari to this Court, to which Monroe responded 

with a Brief in Opposition, was granted.  (flat file)   

STATEMENT OF THE FACTS 

Trial Court 

 The jury heard the following:   

One afternoon, Monroe boarded the #16 city bus that runs Colfax, headed to 

her second job.  (R TR, 3-19-13, p 33-34, 153)1   The bus was crowded and she sat 

near James Faulkenberry on the far back seat.  (p 65, 89)   Faulkenberry, who 

admitted he had been drinking that day, asked Monroe (and others) to buy a laptop 

he had for twenty dollars.  (p 66:L4, 100:L15-23) Monroe was not receptive (“she 

didn’t look like she wanted to be bothered with him at all” (p 66:L6-7)).   

Faulkenberry said Monroe called him “peckerwood” and “fucking white 

boy,” among other things, and he admitted he subsequently mocked Monroe’s 

gum-chewing to let her know she sounded “dumb.” (p 90-91, 101)   Bus 

passengers testified a “heated” verbal argument between Monroe and Faulkenberry 

ensued for eight to ten minutes.  (p 77, 156, 161, 164) Faulkenberry said Monroe 

touched him with her finger.  (p 109-110)  But Desiree Velarde, Monroe’s work 

                                                 
1 Unless otherwise indicated, transcript citations are from R TR, 3-19-13. 
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colleague, said Faulkenberry was pointing his finger at Monroe “really close” and 

that she would have felt threatened.  (p 156-157) 

Another work colleague, Louis Arceo, said he moved closer to Monroe and 

he wanted her to calm down.  (p 121:L19-25)  Ryan Esperas thought Arceo moved 

because Monroe was being given a hard time.  (p 172:L8-12)  Arceo agreed that 

Faulkenberry was just as involved in the argument as Monroe and said that both 

were making statements regarding who was going to hurt whom.  (p 131-132) 

Passenger John Ozier recalled that Faulkenberry was pointing his finger in 

Monroe’s face.  (p 82:L2-10)  He did not see Monroe waive him away.  (p 82)  

Faulkenberry said Monroe took out a pocket knife and began cleaning her 

nails. (p 93:L5-9) Velarde testified Monroe carried the knife because she did not 

leave her second job until late at night and “because of the area we’re in.”  (p 153)  

Esperas indicated Faulkenberry told Monroe he would call the police if 

Monroe touched him; he also reached into his jacket.  (p 161:L16-23)  Monroe 

made a motion towards Faulkenberry.  (p 161)  Although Esperas said he was 

surprised by Monroe’s movement, he specifically confirmed during direct, cross-

examination and redirect that Faulkenberry was reaching into his jacket when 

Monroe made any movement towards him and that Faulkenberry had not taken out 

a cell phone prior to that.  (p 161, 176:L10-20, 178:L17-19) 
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 The bus had video.  (Ex. 38; p 197)  

A doctor testified Faulkenberry experienced one entry wound in his neck 

that constituted serious bodily injury.  (p 149-141)  

The prosecution argued that the stabbing was in response to Faulkenberry’s 

threat to call the police, and it emphasized five times that Monroe had an avenue of 

retreat (see Argument II).  (R TR, 3-20-13, p 95-96, 119-121)  The defense 

objected to the retreat language and argued Monroe was acting in self-defense 

when she responded to Faulkenberry’s threatening behavior of reaching into his 

jacket after several minutes of heated argument.  (R TR, 3-20-13, p 99-112) 

The jury received a self-defense instruction which read as follows:   

(1) Except as provided in paragraph (2) of this 

Instruction, it is an affirmative defense to the 

crimes of Assault in the First Degree and 

Attempt to Commit Murder in the First Degree 

that the Defendant used physical force upon 

another person: 

(a) In order to defend herself…from what she 

reasonably believed to be the use or 

imminent use of unlawful physical force by 

the other person, and  

(b) She used a degree of force which she 

reasonably believed to be necessary for that 

purpose.  The Defendant was not required to 

retreat to a position of no escape in order to 

claim the right to employ force in her own 

defense. 

(2) It is not an affirmative defense that the 

Defendant used physical force upon another 
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person as set out in paragraph (1)…if the 

Defendant was the initial aggressor, unless: 

(a) The Defendant withdrew from the 

encounter, and 

(b) Effectively communicated to the other 

person her intent to do so, and  

(c) The other person nevertheless continued or 

threatened the use of unlawful physical force 

 

(R CF, p 214 (Instruction 18)) 

Court of Appeals 

 On appeal, Monroe argued the prosecution committed misconduct by 

arguing in closing that Monroe had a duty to retreat2 and that, since the trial court 

acquiesced to this line of thinking in front of the jury, reversal was required.   

The court of appeals agreed, holding that (1) the first three times the 

prosecutor referenced Monroe’s ability to retreat were “arguably subject to 

conflicting interpretations” with one of those interpretations (if Monroe believed 

force was going to be used against her, she should have retreated) being “clearly” 

improper (People v. Monroe, ¶13, 20-21), (2) the attorney general’s reliance on 

People v. Martinez, 224 P.3d 1026 (Colo. App. 2009) for support was misplaced 

because Martinez was “inapposite” when viewed in its factual context (Monroe, 

                                                 
2 Monroe’s additional arguments on appeal, including that the self-defense jury 

instruction was incorrect, were not addressed by the court of appeals.  People v. 

Monroe, 2018 COA 110, ¶26 n. 2. 
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¶15-17), (3) there was “undeniable appeal” to Monroe’s argument that there should 

be a “categorical prohibition” against allowing jurors to consider retreat when 

assessing defendant’s belief in the need for force because “it is far from clear what, 

if anything, a person’s lack of flight from a threat says about whether the threat 

was actually and reasonably perceived” when common responses are “ ‘fight, 

flight or freeze’” (Monroe, ¶18), (4) regardless, the last two times the prosecution 

referenced retreat it “unambiguously and improperly focused entirely on the 

reasonableness of Monroe’s conduct rather than on her belief…and thus effectively 

imposed a duty to retreat” (Id., ¶22-25), and (5) the trial court did not attempt to 

remedy the last two times but rather “permitted the jury to believe that it could 

consider whether a reasonable person would have retreated, in direct contravention 

of the instruction that no such duty exists” (Id.,¶25).   Because the court ultimately 

“placed its stamp of approval” on the improper argument, thereby conflicting with 

the written instruction, and the evidence of guilt was not overwhelming, it was 

reasonably probable that the error contributed to the judgment of conviction.  (Id., 

¶28-30) 

SUMMARY OF THE ARGUMENT 

When a defendant claims self-defense, Colorado does not require retreat 

before responding with force.  Colorado’s rule reflects this country’s frontier 
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origins3: a person may stand his ground in response to a reasonable belief in the 

imminent use of unlawful physical force.  The law assumes that standing one’s 

ground is an equally reasonable and probable response to such a threat as flight.  

So, physical conduct is not a legally reliable proxy for assessing the credibility of a 

defendant’s claim that she reasonably believed another posed a threat.  Because of 

this, argument like the prosecution thought it engaged in here of highlighting 

defendant’s failure to retreat as a means of evaluating the credibility of defendant’s 

claim of fear should not be allowed.  Such argument essentially invites juries to 

focus on defendant’s conduct, and this clearly contradicts the law.  As the court of 

appeals observed “the line between the use of this evidence to judge one’s 

perception and the use of this evidence to judge one’s response to that perception is 

so fine as to be almost imperceptible,”  Monroe,¶18. 

Despite this, the attorney general advocates a “totality of the circumstances” 

test that would allow jurors in this no duty to retreat jurisdiction to consider 

whether a defendant could have retreated in the name of assessing only reasonable 

belief and not response.  Aside from being practically impossible to apply, the 

language is taken from this Court’s self-defense cases that discuss the breadth of 

                                                 
3 See, e.g., Beard v. United States, 158 U.S. 550, 551-552 (1895) (“the tendency of 

the American mind seems to be very strongly against the enforcement of any rule 

which requires a person to flee when assailed”). 
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what jurors may consider in assessing a claim of self-defense – for instance, 

apparent necessity and multiple assailants – but that do not purport to also address 

a no-retreat rule meant to benefit defendants.   The state’s test actually narrows a 

defendant’s ability to present an effective defense.  Such a test makes sense in 

“retreat-to-the-wall” jurisdictions where jurors are instructed that a defendant may 

act in self-defense only when circumstances indicate he either could not have 

retreated or that retreat would prove equally or more dangerous.  This Court should 

hold that informing Colorado juries they may consider a defendant’s failure to 

retreat in determining whether the defendant reasonably feared the imminent use of 

unlawful force is prohibited.  This is consistent with existing case law. 

Even assuming, arguendo, jurors may consider a defendant’s conduct 

amounting to lack of retreat only for the purposes of assessing reasonable belief of 

imminent harm and not for conduct itself (if that is possible), that is not what the 

prosecution ultimately engaged in here.   Indicative of the fact that the line is so 

imperceptible, the prosecution went beyond its “arguably proper” argument (one 

possible understanding with the other understanding being improper) and misstated 

the law by arguing a reasonable person would retreat.  It thus imposed a duty to 

retreat in contravention of the law.  The trial court endorsed this position by not 

correcting it.  Jurors were therefore allowed to conclude that Monroe did not act in 
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self-defense if she did not retreat down the open aisle of the bus.  In a case without 

overwhelming evidence and where jurors deliberated for as long as the trial lasted, 

reversal is required.  

ARGUMENT 

I. Jurors should not be instructed that a defendant’s ability to leave an 

encounter may be considered when deciding whether she feared for her 

safety and therefore acted in self-defense.   

 

A. Standard of Review 

The state appears to agree the error was preserved.  Op. Br., p 29-30.  This is 

consistent with the court of appeals’ treatment of the issue.  Monroe, ¶10-11 (citing 

People v. Strock, 252 P.3d 1148, 1152 (Colo. App. 2010) for abuse of discretion 

error standard regarding trial court rulings with respect to prosecutorial misconduct 

and then assessing whether there was reasonable probability any error contributed 

to the verdict); People v. Toler, 9 P.3d 341, 354 (Colo. 2000) (erroneous self-

defense instruction “substantially affected” defendant’s self-defense claim); 

Castillo v. People, 2018 CO 62, ¶56 (same).  

A claim of prosecutorial misconduct is reviewed in a two-step process.  

Wend v. People, 235 P.3d 1089, 1096 (Colo. 2010).  First, the reviewing court 

must determine, based on the totality of the circumstances, whether the 
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prosecutor’s conduct was improper.  Id.  Second, the court must determine if such 

actions warrant for reversal under the appropriate standard.  Id. 

B. Law and Analysis 

1. General constitutional principles and prosecutorial misconduct 

Criminal defendants have a constitutional right to fair and impartial jury.  

Domingo-Gomez, 125 P.3d 1043, 1048 (Colo. 2005) (citing U.S. CONST. AMEND. 

VI; COLO. CONST. ART. II, §§16, 23).  A jury misled by improper argument is not 

impartial.  Id.   

 “It is improper for counsel to misstate or misinterpret the law during closing  

argument.”  People v. Anderson, 991 P.2d 319, 321 (Colo. App. 1999).  When the 

trial court declines to inform the jury that the prosecutor’s version of the law is 

incorrect, it permits the jury to improperly adopt the prosecutor’s erroneous 

version of the law.  Id. (citing Longinotti v. People, 46 Colo. 173, 102 P. 165 

(1909)).   

2. Legal origins of no duty to retreat in Colorado 

Section 18-1-710, C.R.S. provides   

a person is justified in using physical force upon another 

person in order to defend himself…from what he 

reasonably believes to be the use or imminent use of 

unlawful physical force by that other person, and he may 

use a degree of force which he reasonably believes to be 

necessary.” 
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If the record contains “any evidence” of self-defense, the defendant is 

entitled to have the jury so instructed.  People v. Silva, 987 P.2d 909, 913-14 

(Colo. App. 1999).  Self-defense is an affirmative defense the prosecution must 

prove beyond a reasonable doubt was not authorized.  People v. Pickering, 276 

P.3d 553, 556 (Colo. 2011). 

Although under English common law, there was a duty to “retreat to the 

wall” before resorting to self-defense (Toler, 9 P.3d at 347), Colorado’s early 

common law reflects a general rule of no duty to retreat.  Idrogo v. People, 818 

P.2d 752, 754 (Colo. 1991) (citing Boykin v. People, 22 Colo. 496, 45 P. 419 

(1896)).  The no duty to retreat doctrine means that one who is without fault does 

not have to retreat from an actual or threatened attack “even if he could safely do 

so” before using physical force in self-defense.  Toler, 9 P.3d at 347 (the “true 

man” doctrine).   

When adopting the statute that eventually became 18-1-704, C.R.S. the 

legislature “codified Colorado’s common law of self-defense, including the ‘no 

duty to retreat’ doctrine,” and specifically commented that it had omitted any 

retreat to the wall doctrine.  Toler, 9 P.3d at 349.  A person entitled to the defense 

“does not have to consider whether a reasonable person in the situation would opt 

to retreat to safety rather than resorting to physical force to defend against unlawful 
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physical force.”  Id. at 347.  This is the majority view in the United States.  Idrogo, 

818 P.2d at 756-757.   

Colorado’s position goes further than some jurisdictions.  Here, a defendant 

is not first required to be in his own home or even where “he had a right to be,” 

before acting in self-defense.  Compare, e.g., Toler, 9 P.3d at 350 (holding the 

“true man” doctrine in Colorado set forth in 18-1-704, C.R.S. does not require 

person acting in self-defense to be where he has “a right to be”) with Wyche v. 

State, 170 So.3d 898, 904 (Fla. 3d DCA 2015) (discussing necessity of defendant 

having to be where he has a “right to be” for no duty to retreat). 

3. Only if the state proves the defendant was the initial aggressor, may it  

argue the defendant had to retreat before acting in self-defense 

 

One statutory exception to the justified use of physical force and the no 

retreat doctrine is if defendant was the initial aggressor.  18-1-704(3)(b), C.R.S.  

(defendant not justified in using physical force if initial aggressor unless withdraws 

from encounter, effectively communicates intent to do so and other person 

nevertheless continues or threatens use of unlawful physical force); Cassels v. 

People, 92 P.3d 951, 956 (Colo. 2004) (“initial aggressors must retreat before 

using force in self-defense”).  A jury may be instructed regarding the initial 

aggressor exception when there is “some evidence” that defendant was the initial 

aggressor.  Castillo v. People, 2018 CO 62, ¶37 n. 4 (assuming without deciding 
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that correct standard is “some evidence” but noting that some jurisdictions impose 

a higher standard and leaving this question “for another day”).  So, a defendant’s 

failure to retreat may be considered only after the jury has determined that the 

prosecution proved beyond a reasonable doubt that the defendant was the initial 

aggressor.   Castillo, ¶40. 

Here, despite the state’s presentation of facts casting Monroe as the initial 

aggressor and Faulkenberry as the innocent responder attempting only to defuse 

Monroe’s anger (Op. Br., p 3-12), both the district court and court of appeals 

agreed the evidence regarding the role of initial aggressor was conflicting.  (R TR, 

3-20-13, p 58-59, discussing the evidence as to both parties); Monroe,¶31 (“The 

evidence of who was the initial aggressor and whether Faulkenberry posed a threat 

when he reached into his pocket was in conflict.”)  Under Colorado law, Monroe’s 

failure to retreat could not be considered unless the jury first found that the state 

had proved beyond a reasonable doubt that Monroe was the initial aggressor.  This 

is not what the prosecution told the jury and not what the court ultimately ended up 

endorsing as the law. 

4. The “totality of the circumstances” test the state advocates overrides 

the no duty to retreat rule 

 

The state argues, that, despite this Court’s clarity about there being no duty 

to retreat, a “totality of the circumstances” test enables prosecutors to highlight a 
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defendant’s failure to retreat.  Op. Br., p 32.  For support, the state relies on (1) 

“totality of circumstances” language in other self-defense contexts; (2) a sentence 

in Justice Holmes’ opinion in Brown v. United States, 256 U.S. 335 (1921); (3) a 

court of appeals case the division deciding Monroe’s case declared inapt; (4) a 

snippet of language in People v. Castillo, 2014 COA 140M, reversed on other 

grounds in Castillo, 2018 CO 62; and some undiscussed citations from other 

jurisdictions.   

Each argument fails. 

a. This Court’s discussion of “totality of the circumstances” in the self-

defense context does not undermine another clear rule 

 

The state bootstraps language from Kaufman v. People, 202 P.3d 542, 551 

(Colo. 2009), Riley v. People, 266 P.3d 1089, 1094 (Colo. 2011), and People v. 

Laurson, 15 P.3d 791 (Colo. App. 2000), disapproved of on other grounds by 

People v. DeGreat, 2018 COA 83 to create a totality of the circumstances test that 

effectively negates no duty to retreat.   

This language arose in Kaufman in the context of an erroneous assault 

instruction that placed limitations on the jury’s ability to consider defendant’s self-

defense theory.  Kaufman, 202 P.3d at 549-551.  Due to the instructional error, 

jurors could have concluded Kaufman was only justified in using self-defense if it 

was reasonable for him to believe that the victims intended to cause him serious 
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bodily injury when they should have been properly allowed to consider whether 

Kaufman’s actions were justified if he reasonably believed the victims only 

intended to cause him bodily injury.  Id.  And because the facts indicated that 

Kaufman’s hand was already seriously injured before the altercation, he could have 

believed the victims only intended to cause bodily injury that would, in his 

condition, result in serious bodily injury.  Id.  This was consistent with the law but 

not with the erroneous instruction.  Id.  The government argued the focus of the 

self-defense inquiry is on reasonableness of defendant’s perceptions and actions, 

not actual intent of the victims.  Id.  This Court indicated that was true but that, 

under the totality of the circumstances, Kaufman’s perception of the intent of the 

victims was also relevant as part and parcel of evaluating the reasonableness of his 

belief in the necessity of defensive action.  Id.   

 Thus, Kaufman endorses consideration of totality of the circumstances so as 

not to erroneously narrow defendant’s defense.  Here, the state advocates the 

opposite: undermine a rule meant to inure to defendant’s benefit under the guise of 

allowing jurors to consider the totality of the circumstances, thereby limiting the 

defense. 

In similar fashion, Riley discusses the adequacy of self-defense instructions 

that allowed jurors to consider circumstances reasonably appearing to be 
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threatening the defendant, which necessarily included number of assailants.  

Specifically, this Court held that a multiple assailants instruction was therefore 

unnecessary when jurors were already instructed that a defendant may act on 

appearances, “if well-grounded and of such character as to appeal to a reasonable 

person under similar conditions and circumstances,” even when appearances turn 

out to be false.  Riley, 266 P.3d at 1093-1094. 

Laurson is also similar in rationale.  Defendant’s requested additions to the 

defense of others instruction about defendant’s viewpoint and prior knowledge 

about the violent behavior of the victims were properly rejected because an 

instruction in the language of the statute was sufficient to allow jurors to account 

for these things.  Laurson, 15 P.3d at 796. 

In none of these cases does application of the totality of circumstances test 

grate against a rule relieving defendant of a duty.  None remotely endorses 

allowing jurors to be encouraged to consider “the physical setting of an encounter, 

whether the defendant has available means of egress or has an ability to leave” 

(Op. Br., p 39) when it competes with no duty to retreat.  The state’s argument that 

a “totality of the circumstances” should be utilized by jurors to consider whether a 

defendant could have retreated makes sense in jurisdictions that require “retreat to 

the wall” where jurors are instructed that a defendant may act in self-defense where 
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circumstances indicate he either could not have retreated or that retreat would 

prove equally or more dangerous.  See, e.g., Culverson v. State, 106 Nev. 484, 491, 

797 P.2d 238, 242 (1990) (Rose, J., concurring, stating, of required retreat to the 

wall, “[w]hether a person should reasonably know that he or she can retreat with 

complete safety will be determined after examination of the totality of the 

circumstances surrounding the attack”). 

b. The state misinterprets Brown  

 

The attorney general isolates one sentence in Brown v. United States, 256 

U.S. 335, 353 (1921) which states “[r]ationally, the failure to retreat is a 

circumstance to be considered with all others in order to determine whether the 

defendant went farther than he was justified in doing; not a categorical proof of 

guilt” and calls this statement the “Brown rule.”  Op. Br., p 40.  Based on that 

sentence, the state argues that “the ‘no duty to retreat’ rule and consideration of a 

failure to leave are not mutually exclusive.”  Id. (citing Josey v. United States, 135 

F.2d 809, 310 (D.C. Cir. 1943)).  It then observes that this Court has also cited 

Brown, ostensibly for this proposition.  Id. at 40-41.  The state is incorrect. 

 To fully understand Brown, background is necessary.   

In Brown, Justice Holmes wrote that “if a man reasonably believes that he is 

in immediate danger of death or grievous bodily harm from his assailant he may 
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stand his ground and that if he kills him he has not succeeded the bounds of lawful 

self defen[s]e” and cites Justice Harlan’s opinion in Beard v. United States, 158 

U.S. 550, 559 (1895) for support.  Brown, 256 U.S. at 333. 

  In Beard, a man struck and killed another who charged at him while 

making a movement with his hand near his pocket as if to draw a gun.  Beard, 158 

U.S. at 550-555.  The jury was instructed about self-defense but also was told the 

defendant had a duty to retreat.  Id. at 555-557.  Justice Harlan disagreed, noting 

that American minds resist rules requiring flight when attacked and that such an 

answer is “easy.”  158 U.S. at 561-562.  The opinion tracks through English case 

law to reach the conclusion that “if the accused did not provoke the assault, and 

had at the time reasonable grounds to believe, and in good faith believed, that the 

deceased intended to take his life, or do him great bodily harm, he was not obliged 

to retreat, nor to consider whether he could safely retreat, but was entitled to stand 

his ground, and meet any attack upon him with a deadly weapon, in such way and 

with such force as, under all the circumstances, he, at the  moment, honestly 

believed, and had reasonable grounds to believe, were necessary to save his own 

life, or to protect himself from great bodily injury.”  Id. at 564 (emphasis added).  

Notably, there is no discussion that the right to stand one’s ground may be 

qualified by circumstances suggesting possible retreat.  
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Relying on Beard, Justice Holmes wrote the following in Brown, a case in 

which the defendant alleged he killed another man in self-defense but where the 

jury was instructed that there was a duty to retreat: 

It is useless to go into the developments of the law from 

the time when a man who had killed another no matter 

how innocently had to get his pardon[.] … Concrete 

cases or illustrations stated in the early law in conditions 

very different from the present…have had a tendency to 

ossify into specific rules without much regard for reason.  

…  Rationally, the failure to retreat is a circumstances to 

be considered with all the others in order to determine 

whether the defendant went farther than he was justified 

in doing; not a categorical proof of guilt.  The law has 

grown, and even if historical mistakes have contributed 

to its growth it has tended in the direction of rules 

consistent with human nature.  Many respectable writers 

agree that if a man reasonably believes that he is in 

immediate danger of death or grievous bodily harm from 

his assailant he may stand his ground and that if he kills 

him he has not succeeded the bounds of lawful self 

defen[s]e.  That has been the decision of this Court. 

[citing Beard].  Detached reflection cannot be demanded 

in the presence of an uplifted knife.  Therefore in this 

Court, at least, it is not a condition of immunity that one 

in that situation should pause to consider whether a 

reasonable man might not think it possible to fly with 

safety or to disable his assailant rather than to kill him. 

 

258 U.S. at 343 (emphasis added). 

When the language the attorney general has isolated is evaluated in context, 

Holmes was stating that, while one might conceivably think it logical to consider 

failure to retreat as a circumstance to determine if defendant went further than 
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justified, the developing law does not accommodate this.  Id. (“[t]he law has 

grown”).  In fact, it has grown such that it does not require the detached reflection 

associated with retreat, and reasonable men do not have to stop and consider 

whether retreat is an option before acting.  A legal doctrine that allows a man to 

stand his ground and not reflect upon flight does not square with stating in the 

same breath that a man’s failure to retreat may be considered to assess whether he 

was justified in his actions. 

c. Other no duty to retreat jurisdictions have addressed this “reasonable 

belief” issue and held that a position like the state advocates here 

undermines the rule 

 

Other jurisdictions faced with this issue have explained the state’s position 

here is not workable because it “undermine[s] the fundamental purpose of [the no 

duty to retreat rule].”  Commonwealth v. Hasch, 421 S.W. 3d 349, 361 (Ky. 2013).  

In Kentucky, the no duty to retreat rule is codified based on existing common law.  

Id. at 355, 360 (if defendant where she had right to be then no duty to retreat if 

reasonable belief it was necessary to prevent death or serious bodily injury to 

herself; self-defense statute bases justification on defendant’s actual belief).   

In Hasch, the prosecution offered ability to retreat evidence to prove that the 

defendant (a wife who killed her husband) “was not acting upon the necessity of 

protecting herself from [victim], because when he attacked her (if he did so) she 
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could have left without shooting him.”  421 S.W.3d at 353, 360 (defendant had 

acknowledged in police interviews an avenue of retreat).  The prosecution argued 

that such statements were evidence of her awareness of her ability to retreat which 

was relevant for the jury to consider with respect to the “truthfulness of her claim 

that she believed she was in imminent danger[.]”  Id. at 360.   

The Kentucky Supreme Court rejected this, stating that defendant’s “ability 

to escape from [the victim’s] apparent attack proves nothing at all about the true 

nature of the threat he posed; her ability to leave…was not relevant to the question 

of whether [victim] truly was a threat to [defendant][.]”  Id.  The court reasoned 

such evidence “has no probative value upon the issue of whether [defendant] 

actually believed that [the victim] was a threat.  The “ability to retreat” evidence 

does not tend to prove that [victim] posed no real threat to [defendant], and it does 

not tend to refute her claim that she believed she was a threat.  Its only relevance, 

therefore, was in showing that [defendant’s] response to her belief that [victim] 

was about to kill her – shooting him in self-defense – was not the only alternative 

available to her.”  Id.   

To the state’s argument that defendant could not have truly believed that the 

force she used in self-defense was necessary the supreme court responded “the 

only inference a jury could rationally draw from that evidence is that the defendant 
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could not have honestly believed her use of force was necessary if she was aware 

of possible retreat.  Id. at 360-361.  The court said this thinking undermines the 

rule.  Id. at 361.  It explained that under the state’s reasoning “the only 

persons…who would not have to retreat…would be those who have no ability to 

retreat in the first place” and, conversely, one who is attacked but who was aware 

of an avenue of retreat would not have the right to stand her ground because the 

use of force in self-defense would not have been “necessary.”  Id.  That is “a 

significant departure from the ‘no duty to retreat” rule.  Id.   

The court turned to another Kentucky case which relied upon Beard and 

explained, “in considering whether a defendant who was under attack reasonably 

believed that force was “necessary,” we look at the nature of the attack…faced and 

consider what force, if any was necessary to ward it off.  We do not consider as 

part of the ‘necessity’ for using force, whether a victim of an actual attack could 

have averted the danger by evading the attacker.”  Id. at 361.  And when we 

consider whether a defendant was mistaken in his belief that force was necessary, 

what must be looked at is “the accuracy of [her] perception that the attack was 

genuine, not the accuracy of [her] perception of ways [she] might escape the 

danger of an actual attack.”  Id. at 362.  Interpreted that way “it is obvious that an 
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‘ability to retreat’ is not relevant to the determination of whether the use of force in 

self-defense was necessary.”  Id.   

Finally, the supreme court noted that this did not mean that evidence of 

retreat if so “intertwined” in the case need be literally “suppressed,” but jurors 

could not be misdirected to give it improper consideration by encouraging jurors to 

draw the inference that because an avenue of retreat was available, defendant’s use 

of force was not necessary or he did not believe use of force was necessary.  Id. at 

363.  The error in Hasch was harmless because the defendant’s testimony put her 

interview statements into context and the trial court did endorse the state’s position 

but rather gave the proper instruction.  Id. at 364. 

That is not what occurred here where not only did the court endorse the 

jury’s consideration of retreat to undermine defendant’s reasonable belief, it also 

ultimately endorsed the prosecution’s erroneous argument that reasonable people 

would retreat. 

d. Some jurisdictions have misinterpreted Brown or seemingly applied it 

when the critical question is not about retreat at all while some few 

others have adopted a “middle-ground” approach 

 

Monroe’s position is that some courts that appear to adopt the state’s 

argument have misread Brown.  See Op. Br., p 40 (citing Josey v. United States, 

135 F.2d 809, 810 (D.C. Cir. 1943), holding it was acceptable to question 
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defendant about possibility of retreat, highlighting the “rationally” sentence in 

Brown, and while acknowledging there was no duty to retreat, stating “the [Brown] 

Court did not repudiate the requirement that one must reasonably believe he is in 

immediate danger”).   

Other jurisdictions that endorse the inquiry the state seeks here at least 

acknowledge they have adopted a “middle ground” approach to self-defense as 

opposed to the “American rule” which “holds that one is not required to retreat 

whether he is attacked in his home or elsewhere, by may stand his ground and 

defend himself.”  Cooper v. United States, 512 A.2d 1002, 1004 (D.C. App. 1986) 

(opportunity to retreat is factor in determining whether use of deadly force was 

necessary and reasonable); see also State v. Wenger, 593 N.W.2d 467, 471 (Wis. 

Ct. App. 1999) (noting that while Wisconsin has no duty to retreat, “retreat goes to 

the reasonableness of defendant’s conduct” and citing to prior case indicating that 

Wisconsin jury instructions state the same). 

 Under a “middle-ground” approach, there is no duty to retreat but the jury is 

permitted to “ ‘consider whether a defendant, if he safely could have avoided 

further encounter by stepping back or walking away, was actually or apparently in 

imminent danger of bodily harm.’” Cooper, 512 A.2d at 1004 (addressing the 

conflict between different positions taken by reviewing courts in the D.C. 
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jurisdiction and quoting Gillis v. United States, 400 A.2d 311, 313 (D.C. App. 

1979) for its resolution of the matter).  Importantly, such a rule permits jurors to 

consider failure to retreat as a proxy for consideration of timing (did the defendant 

act too hastily), together with all other circumstances, and in so doing determine 

“whether the case was truly one of self-defense.”  Id. at 1004-1005. 

Other cases cited by the state as evidence that some jurisdictions “recognize 

the continuing relevance” of failure to retreat even in a no duty to retreat 

jurisdiction (Op. Br., p 45) are unavailing because they address issues which at 

their core are not about whether jurors should be allowed to consider failure to 

retreat when assessing reasonable belief as the state advocates here.  For instance, 

United States v. Whalen, 940 F.2d 1027, 1030-1031 (7th Cir. 1991) addresses 

undercutting defendant’s defense with statements he made prior to trial that 

suggested he was the aggressor.  

 In People v. McGee, 287 Ill. App.3d 1049, 679 N.E.2d 796 (1997), the jury 

was faced with two separate versions of events:  one in which the defendant 

returned to his car and started driving but then stopped and exited his car so he 

could shoot his gun at the victim and another in which witnesses testified that the 

defendant returned to his car and then somebody fired shots at the car which 

prompted the defendant to shoot back.  In context, the prosecutor’s argument of 
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whether defendant could have driven away was not about no duty to retreat but 

about which version of the story jurors should believe, one of which essentially 

made defendant the initial aggressor.  There are no such competing versions of 

events here.   

e. This Court’s citations to Brown do not stand for compromising the no 

duty to retreat rule 

 

Contrary to the attorney general’s claim (Ans. Br., p 40-41), this Court’s 

citations to Brown in Idrogo and People v. Willner, 879 P.2d 19, 24 (Colo. 1994) 

make no such compromising or middle-ground statement.  To say that a defendant 

need not retreat before using deadly force if he believes the use of such force is 

necessary for self-protection – no matter no how much “if” is emphasized – comes 

nowhere near the interpretation of Brown the state seeks here.   

Rather, this Court has unequivocally stated there is no duty to retreat, and it 

has not made or endorsed any statement compromising that position.  Idrogo, 818 

P.2d at 753-757 (citing Brown for proposition that “long-established” rule in 

Colorado is there is no duty to retreat in a self-defense case and not for proposition 

that such rule may be qualified by argument that an avenue of retreat reflects on 

defendant’s level of fear); Toler, 9 P.3d at 351-352 (noting “in Idrogo we 

recognized and reaffirmed the fundamental distinction that exists in the self-

defense statute:  non-aggressors have no duty to retreat and initial aggressors must 
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retreat before using force in self-defense”); Willner, 879 P.2d at 24 (citing Brown 

and Idrogo, inter alia, for proposition that no duty to retreat is majority rule in 

United States and “innocent” victim of assault need not retreat before using deadly 

force if s/he reasonably believes deadly force is required, stating nothing about 

qualifying the rule via evidence of avenues of retreat as a reflection of whether 

defendant was fearful).   

Indeed, in Cassels, this Court observed that the prosecutor’s statements in 

closing (emphasizing the victim did not follow the defendant into his room, 

suggesting “Cassels could have sought safety from Morris in his bedroom rather 

than defending himself,” Cassels, 92 P.3d at 958) similar to those here 

“characterized the events leading up to the shooting in a way that could influence a 

reasonable jury to infer that [defendant] could have escaped the situation, but chose 

to engage in violence instead.”  Castillo, 2014 COA 140M, ¶75, reversed on other 

grounds by Castillo v. People, 2018 CO 62.  Cassels held it was error to not give 

an instruction on no duty to retreat, thus implying the prosecution’s statements 

were inconsistent with the law.  Id. 

f. Neither Martinez nor Castillo (COA) supports the state 

The attorney general argues that in People v. Martinez, 224 P.3d 1026 (Colo. 

App. 2009), aff’d on other grounds in Martinez v. People, 244 P.3d 135 (Colo. 
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2010) “the court of appeals held that consideration of an ability to leave does not 

implicate or intrude upon the ‘no duty to retreat’ rule.”  Ans. Br., p 41.  Martinez 

does not go so far, and, in fact, is inapt here.  The court of appeals said as much 

(Monroe, ¶¶14-16) and the state does not respond to that. 

Monroe argued the case was inapt in court of appeals briefing, and agrees 

with the reasoning of the court of appeals in its opinion.  The court of appeals said: 

Martinez…is inapposite. 

 

In Martinez, the defendant and a codefendant were 

charged with assault after beating a man outside of a bar.  

At trial, the defendant asserted self-defense.  The 

evidence showed that the defendant was driving away 

when the victim walked out of the bar.  Id. at 1029-30.  

The defendant turned around, got out of his car, and 

approached the victim. …  The defendant claimed at trial 

that he acted in self-defense because he was “scared 

and…nervous” about the victim, and that the victim “had 

a black belt.”  [Martinez, 224 P.3d] at 1033. 

 

During closing, the prosecutor told the jury that the 

defendant had “made a U-turn and drove around for the 

confrontation.”  Id. at 1031.  The prosecutor continued, 

stating the defendant…”could have left.  They had the 

perfect opportunity if [defendant] was so scared and he 

was very nervous about this.”  Id. 

 

In context, the prosecutor’s argument was not about 

whether the defendant should have retreated from an 

ongoing confrontation but rather whether the defendant 

should have instigated the confrontation in the first place. 

…  We therefore do not agree that Martinez supports 
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pointing to an unused avenue of retreat as evidence of a 

defendant’s lack of belief in the need for force. 

 

Monroe, ¶¶14-16.   Further, in Martinez, only after the prosecution made this 

argument did the defense state “ ‘The Defendant has no duty to retreat.’ ” 

Martinez, 224 P.3d at 1033.  Thus, the prosecution’s argument was addressed at 

undermining the credibility of defendant’s statement that he acted in self-defense 

by turning his car around and returning to the scene because he was scared of the 

victim.   

Those are clearly not the facts here.  And there are further distinctions.  

Unlike in Monroe’s case where a no duty to retreat instruction was given, the 

defendant in Martinez “did not request a no duty to retreat instruction,” one was 

not given, and therefore the appellate issue of not receiving such an instruction was 

raised on appeal under plain error.  Martinez, 224 P.3d at 1033.  Thus, the attorney 

general’s characterization of Martinez as a case in which “the prosecutor simply 

argued that, if the defendant were afraid, he could have left but chose to remain 

(Ans. Br., p 43, emphasis added) in order to rebut defendant’s claim of self-defense 

and therefore as support for an argument that the prosecution may effectively argue 

that a defendant has a duty to retreat is incorrect. 

 The state’s companion assertion that Castillo (COA) supports its position 

here (Op. Br., p 43-44) is also incorrect.  In fact, Castillo (COA) makes clear that 
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what occurred in Monroe’s case was error.  In Castillo (COA), the prosecutor 

argued that nothing was stopping the defendant – who had testified that he would 

have left the parking lot if not blocked by other cars - from leaving the parking lot 

that night.  Castillo, ¶72.  The Castillo court noted that while one way of 

interpreting the comments was that they impeached the defendant’s testimony, it 

was “also reasonable to interpret them as stating that it was unreasonable for 

defendant to shoot at the handgun shooter rather than leave the parking lot.”  Id.  

Such statements “are legally incorrect.”  Id., ¶74.  Quoting this Court’s opinion in 

Toler, 9 P.3d at 347 and citing to Brown, 256 U.S. at 343, Castillo noted that 

“[u]nder the doctrine of no retreat, a person entitled to use self-defense ‘does not 

have to consider whether a reasonable person in the situation would opt to retreat 

to safety rather than resorting to physical force to defendant against unlawful 

force.’”  Castillo (COA), ¶74.  But there, unlike here where the court endorsed a 

legally erroneous position, “the court repeatedly instructed the jury that attorney 

arguments were not the law and that the jury must apply only the law given to it by 

the court.”  Id. at ¶78.   

5. Conclusion 

 The state’s position should not be adopted because it is not consistent with 

Beard, Brown, or this Court’s self-defense opinions.  This Court should not now 
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undermine the no duty to retreat rule by allowing jurors to consider defendant’s 

failure to retreat as commentary on whether defendant’s belief that unlawful force 

was imminent was credible.  The distinction between conduct and belief is too fine 

and subject to misapplication, which is precisely what occurred here. And even 

were this Court to adopt such a departure from current Colorado law, it cannot be 

applied to Ms. Monroe without violating principles of due process.  See People v. 

LaRosa, 2013 CO 2, ¶43-47 (judicial ex post facto claims must be analyzed under 

Due Process Clause and in accordance with general principle of “fair warning”).  

Here, the uncompromised no duty to retreat rule in Colorado has been applied by 

this Court for more than one hundred years, and application of any new 

interpretation of the rule would deprive Ms. Monroe of fair warning.   

 Because the state repeatedly highlighted evidence that there was an avenue 

of retreat and the court misapprehended the law when it allowed it to do so, the 

court abused its discretion.  Jurors could reasonably have concluded that Monroe 

was required to retreat before acting in self-defense.  Accordingly, there is at least 

a reasonable probability that this error contributed to the verdict.  Toler, supra; 

People v. Garcia, 28 P.3d 340, 348 (Colo. 2001) (applying reasonable probability 

standard to court’s failure to give no duty to retreat instruction when warranted). 
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Ms. Monroe respectfully requests that this Court affirm the court of appeals’ 

decision to reverse her convictions and remand her case for a new trial.   

II. Even assuming, arguendo, a prosecutor may properly attack the 

veracity of a defendant’s claimed belief in the need for defensive force 

by highlighting failure to retreat, the prosecution here ultimately went 

beyond that and argued that a defendant has a duty to retreat if an 

avenue is available.  The trial court did not correct this error, thereby 

enabling the jury to conclude Monroe had a duty to retreat.  

 

A. The state’s assertions do not reflect exactly what occurred 

The attorney general asserts that the prosecution “properly argued that the 

jury should consider that the defendant had a path down the aisle in determining 

whether she acted in self-defense.”  Op. Br., p 46.  The state contends that the 

prosecution “focused on, and directed the jury to, a proper purpose for considering 

the defendant’s ability to excise herself from the situation if she was scared for her 

safety.  Op. Br., p 47 (“under the totality of the circumstances, the defendant did 

not reasonably believe that she needed to act in self-defense” and “her aggressive 

behavior toward the victim…even where there was an available avenue to extricate 

herself, undermined her claim of self defense”).  The state also asserts that “the 

trial court’s instructions concerning the ‘no duty to retreat’ rule and the limited 

purpose of the prosecution’s argument” clarified matters. Op. Br., p 52-52 (“the 

court instructed the jury that the defendant did not have a duty to retreat and that 
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the jury could not use the fact that she did not withdraw to find that she could not 

raise a defense of self-defense”).   

None of the assertions reflects what actually occurred.  And, to the extent the 

state, by emphasizing Monroe’s alleged aggression contrasted with apparently 

docile behavior by Faulkenberry (Op. Br., p 46-47), contends that the prosecution’s 

argument was really about defendant as an initial aggressor who was required to 

retreat before acting with force that is at odds with the facts. 

One small part of the state’s case was the publication of Monroe’s post-

arrest interrogation with a detective.  In the interrogation, Monroe, who had not 

seen the bus video at that juncture and who was attempting to avoid being charged 

(R TR, 3-20-13, p 112, defense counsel:  “she knows how this works.  If she tells 

[the detective]…I was acting in self-defense…he’s not there to help her”) told the 

detective a tale about what happened on the bus involving a “black chick” and the 

“white dude.” (Ex. 38, 5:55-7:25, 8:45-9:45, 10:20-12:00, 20:00-20:57)  Even the 

prosecution acknowledged “she’s quite often untruthful during [the interrogation].”  

(R TR, 3-20-13, p 114)  However, the prosecution then claimed “even in the best 

stories there’s always a little bit of truth.”  (Id. at 115)  In an effort to support her 

interrogation version of events in response to the detective repeatedly telling her 

she was “not being honest” (Ex. 38, 7:30-8:45, 24:30-26:30) and that she was 
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“telling lies” (Id. at 45:50-49:05), Monroe told the detective that her freedom was 

valuable and she wanted to remove herself from a fight between two other people 

on the bus.  (Id. at 38:15-39:30)  In this context only, she indicated that she knew 

how to remove herself from situations and to not “get in to shit.”  (Ex. 38, 42:30-

42:55, 50:20-54:20 )  Those statements, made in the context of an interrogation 

which law enforcement otherwise clearly maintained was premised on lies, 

provided no support for the prosecution’s stance that it could use them as a basis 

for misstating the law regarding retreat. 

Here is what the prosecution argued regarding retreat and how the trial court 

responded: 

First reference to retreat.   

Prosecutor:  “[Y]ou’ll see that she goes forward a bit, 

she’s showing some aggression, we know she’s talking to 

him.  She didn’t have any duty to retreat, but she does 

have a clear line of retreat, if she’s actually scared for her 

safety.”  (R TR, 3-20-13, p 96:L2-6) 

 

Court:  “I’m going to overrule the [defense] objection.  

Ladies and gentlemen, as the instruction tells you – and 

read that instruction – there’s not a duty or an obligation 

to retreat.  …  [Y]ou cannot find that she has a duty or 

obligation to retreat.  But this is an argument as to 

whether or not she reasonably believed there was an 

imminent use of force.  I’ll allow it for that purpose only. 

 

(R TR, 3-20-13, p 96:L10-20)   
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The “jury could have heard that as “ ‘a scared person should retreat instead 

of using force’ – a patently improper argument.”  Monroe, ¶20.  

Second reference to retreat. 

Prosecutor (immediately after the preceding):  “Again, 

she did not have a duty to retreat but could have backed 

away, if she wanted to, if she was actually afraid.” 

 

(R TR, 3-20-13, p 96:L23-25)   

So, “[t]he prosecutor immediately restated the argument in equally 

ambiguous terms, arguing “ ‘she could have backed away, if she wanted to, if she 

was actually afraid.’”  Monroe, ¶21.  This language could be directed at Monroe’s 

perception or belief, “or improperly directed at the reasonableness of her conduct 

in not retreating.”  Id.  Thus, the prosecution did not “alter course” even after the 

court had attempted to articulate the “parameters it would permit regarding the 

availability of retreat.”  Monroe, ¶22.   

Third reference to retreat. 

Prosecutor:  You have no duty to retreat.  No one in 

Colorado has to run away from someone endangering 

them.  But let’s be clear.  When you do not remove 

yourself from a situation when you easily can, that 

contradicts you were in fear of being hurt. 

 

Court:  [after defense objection]  I’ll be clear, again, 

members of the jury.  You have that instruction in terms 

of whether there’s a duty to withdraw, and under the law 

there is no duty to withdraw.  I think the instruction is 
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very clear.  You can use it as evidence in considering 

whether or not an individual believed there was – 

reasonably believed there was an imminent use of 

physical violence as set forth in instruction No. 18, but 

you may not use it to contradict to say she didn’t 

withdraw, therefore she cannot use that as a defense.  I’ll 

have you read those instructions.  I’ll otherwise 

overrule…consider that to be an argument…as to what 

was reasonably believed or not believed[.]” 

 

(R TR, 3-20-13, p 119-120) 

This statement was “at least as likely to be an argument that any person who 

does not take advantage of a path of retreat by definition does not believe force will 

be used against her.”  Monroe, ¶22 (emphasis in original).  Such an argument 

“would clearly be improper, as it would impose a de facto duty to retreat.”  Id.   

Fourth reference to retreat. 

Prosecutor (immediately after the preceding):  There is a 

clear path down that aisle.  You can see in on the video.  

If you’re scared of someone, if you’re caught in an 

interaction with them for 8 to 10 minutes, a reasonable 

person would move from it, if they have a direct line to 

go away.  There is an open aisle –  

 

Defense:  Objection…[t]he reasonableness standard does 

not require a person to retreat. 

 

Court:  I’m going to overrule the objection.  I’ll consider 

it a continuing objection.  Once again, members of the 

jury, I want you to rely on what is says in instruction No. 

18 in that regard. 

 

(R TR, 3-20-13, p 120:L11-24)   
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The prosecutor, “undeterred,” continued with “argument [that] went from 

ambiguous to clearly improper” by informing the jury that “ ‘a reasonable person 

would move from [someone of whom they are scared and have interacted with for 

8 to 10 minutes].’” Monroe, ¶23.  “This is unequivocally an argument that Monroe 

had a duty to retreat.”  Id.  “At this point, the court should have sustained Monroe’s 

objection and instructed the jury to disregard the argument.  Instead, the court 

overruled the objection and explicitly treated this objection (and, implicitly, the 

ruling on the objection) as exactly the same as the previous objections and 

rulings.”  Id., ¶24. 

Fifth reference to retreat. 

Prosecutor (immediately after the preceding and being 

told he had 5 minutes of time left):  There was, in fact, an 

open seat, the one that Mr. Arceo had left and made 

available for her.  She’s not scared.  She even says in her 

interview, “I wouldn’t get into this.  If I were scared, I 

would have run away.”  That’s what I would do.  I’m not 

going to get into trouble.  She knows that’s the 

appropriate thing to do.  She doesn’t do that, ladies and 

gentlemen, because she’s not acting in self-defense.  But 

here’s— 

 

Defense:  Objection[.] …  Same grounds. 

 

Court:  Objection’s overruled.  You may continue. 

 

(R TR, 3-20-13, p 121:L3-17)   



                           

 38 

Here, the trial court “permitted the prosecutor to pursue this line of 

argument.”  Monroe, ¶24. 

The court of appeals was correct in its assessment that the prosecution 

misstated the law and the court allowed it without correction.  While the first few 

instances could have been “arguably proper” if this Court agrees such statements 

can be made at all, the last instances were patently improper and the trial court did 

not correct this.   

This Court has long held that failure to properly instruct the jury on the 

doctrine of no retreat is reversible error as is providing the jury with contradictory 

instructions.  See, respectively, Cassels, 92 P.3d at 956 (failure to properly instruct 

on no duty to retreat creates risk jury will not acquit because it will consider use of 

force unreasonable in light of possibility of retreat); Neilson v. Bowles, 124 Colo. 

274, 236 P.2d 286 (1951) (providing correct instruction cannot cure error in 

contradictory instruction because jury will assume all instructions correct and feel 

at liberty to follow either instruction); Harris v. People, 32 Colo. 211, 219, 75 P. 

427, 430 (1904) (contradictory instructions from court necessarily mislead jury).  

Accordingly, it cannot be presumed the jury here applied only the correct 

instruction. 
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B. The error was harmful and requires reversal 

The error here was not harmless since there was a reasonable probability it 

affected the verdict.  Monroe, ¶26-32.  The court of appeals held this even after 

acknowledging that the trial court and prosecutors repeatedly informed jurors of 

the no duty to retreat rule and the jury instructions.  It noted that the progression 

transpired from three times of “arguably proper” (with improper understanding by 

jurors a distinct possibility) which the trial court addressed by emphasizing the 

arguably proper argument.  Id., ¶28.  After that, the prosecution twice advanced the 

improper argument which the trial court took no effort to distinguish from any 

arguably proper argument.  Id.  Because of this the “court placed its stamp of 

approval on the improper argument (i.e., that ‘a reasonable person would have 

retreated’ and that retreat was ‘the most appropriate thing to do”).  Id.   

Thus the trial court permitted jurors to adopt the prosecutor’s version of the 

law that a reasonable person would retreat.  Anderson, supra; People v. Mantos, 

250 P.3d 586, 590 (Colo. App. 2009) (reviewing court may negate verdict where 

jurors have option of relying on legally improper theory); State v. Allen, 182 

Wash.2d 364, 378, 341 P.3d 268, 275 (2015) (where prosecution misstated law in 

closing and trial court overruled defense timely objections, jury could believe that 

improper statement was proper interpretation of law even when defense is able to 
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argue its proper interpretation in closing; presumption that juries follow low 

rebutted where record reflects jury considered improper statement to be proper).  

This directly and irreconcilably contradicted the instruction that Monroe had no 

duty to retreat.  “A reasonable jury would be left with the erroneous understanding 

that while it would not be permitted to impose an obligation or duty to retreat, it 

could find that a reasonable person would have done so.”  Monroe, ¶29.  

Accordingly, a reviewing court cannot presume that the jury correctly applied the 

instruction it was given.  This is equivalent to erroneously not instructing the jury 

at all.  Monroe, ¶30 (citing Cassels, 92 P.3d at 956 for the proposition that failure 

to instruct on the doctrine of no retreat creates risk that jury will not acquit 

defendant because it will consider defendant’s use of force unreasonable in light of 

possibility of retreat).  Finally, following an erroneous instruction precludes a jury 

from “making a finding on the actual element of the offense.”  Id. (citing Griego v. 

People, 19 P.3d 1, 8 (Colo. 2001)).  It “cannot be said with any confidence that the 

jury properly evaluated the requirement that the prosecution disprove the 

affirmative defense of self-defense.”  Monroe, ¶30 n. 3. 

 Evidence of guilt was not overwhelming.  The jury deliberated nearly as 

long as the trial lasted (Monroe, ¶31) and the evidence of initial aggressor as well 
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as whether Faulkenberry posed a threat when he reached into his coat was in 

conflict.  Id., ¶31. 

 Reversal is required, consistent with the court of appeals’ decision. 

CONCLUSION 

Ms. Monroe respectfully requests that this Court affirm the court of appeals’ 

decision to reverse her convictions and remand her case for a new trial. 
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