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II. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Did the district court err in determining that a hearsay statement contained in 

the traffic accident report by an unidentified witness was admissible at trial? 

2. Did juror misconduct have a material effect on the trial? 

III. NATURE OF THE CASE AND STATEMENT OF FACTS 

On November 5th, 2015, Plaintiff-Appellant Celena Bernache was operating a 

2011 Chevy Malibu while traveling in the right lane of southbound Highway 85 

towards the intersection of Southmoor Drive in Fountain Colorado. Plaintiff-

Appellant’s daughter and grandson were passengers in the vehicle. Defendant-

Appellee Gary Brown was operating a 2011 Cadillac CTS while traveling in the left 

lane of southbound Highway 85 towards the intersection of Southmoor Drive at the 

same time as Plaintiff-Appellant. He was traveling alone. 

Defendant-Appellee began to drive his vehicle towards the left side of the 

roadway and struck the curb of the center median and a roadway divider before 

overcorrecting. He swerved into the right lane and struck the rear passenger side 

door and wheel well of Plaintiff-Appellant’s vehicle.  Plaintiff-Appellant’s vehicle 

came to a rest on the center median. 

Corporal Galen Steele of the Fountain Police Department responded to the 

scene of the accident. Plaintiff-Appellant and her passengers reported injuries and 

were transported to the hospital. Defendant-Appellee did not report injuries at the 
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scene of the accident. Corporal Steele spoke with an unidentified witness at the scene 

of the accident who state that it appeared as if Defendant-Appellee had a heart attack. 

No additional information or investigation into the unidentified witness is available. 

No citations were issued at the scene of the accident. Corporal Steele completed a 

Traffic Accident Report following his investigation of the scene.  

Following the conclusion of the investigation and treatment related to injuries 

sustained in this accident, Plaintiff-Appellant filed suit against Defendant-Appellee 

and Elizabeth Brown on July 20th, 2017, alleging Negligence against Defendant-

Appellee and Negligent Entrustment against Elizabeth Brown. The case was 

assigned to Judge William B. Bain of the El Paso County District Court. The case 

was reassigned to Judge Erin Sokol on July 28th, 2017.  

The Answer was filed on August 3rd, 2017. Defendant-Appellee and Mrs. 

Brown denied liability and raised, among otherers, the affirmative defense of a 

sudden and unexpected medical issue.  

Discovery commended after the Case Management Order was issued by the 

Court on September 18th, 2017. The trial was originally set for September 10th, 2018. 

On March 29th, 2018, parties stipulated to Elizabeth Brown’s dismissal from the 

case. The Court issued an order to that effect on March 31st, 2018.  

Defendant-Appellee filed an unopposed motion to bifurcate the issues of 

liability and damages. Only July 11th, 2018, the Court ordered bifurcation of the 
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issues and ordered that the trial be scheduled for two days on liability only. On 

August 17th, 2018, the two-day trial was reset for January 28th, 2019. 

In December of 2018, Plaintiff-Appellant filed a Motion in Limine requesting 

an order precluding testimony about the statement from the unidentified witness 

included in Corporal Steele’s Traffic Accident Report. Defendant-Appellee filed a 

Response in opposition of the Motion. Prior to Plaintiff-Appellant’s Reply was filed, 

the case was transferred to Judge Chad Miller. Ultimately, Judge Miller ruled on the 

Motion in Limine.  

On January 14th, 2019, Judge Miller issued an ordered that Corporal Steele’s 

Tar Accident Report, in its entirety, was admissible under C.R.S. § 42-4-121 with 

the appropriate certificate and cover page. CF, p 343. The order did state that there 

was no evidence to support a C.R.E. 803(1) [present sense impression exception] or 

a C.R.E. 803(2) [excited utterance exception] exception to the rule against hearsay. 

Jury Selection commenced on January 28th, 2019 in front of Judge Miller. 

During questioning, the Court inquired whether or not any of the prospective jurors 

knew any of the witnesses expected to testify. One prospective juror, Felicia 

Langfels, indicated that she knew Corporal Galen Steele, Defendant-Appellee’s 

witness. See TR 01/28/19, pp 25:8-26:8. When questioned by counsel, Ms. Langfels 

stated that she knows Corporal Steele through her husband, and that her “husband 

has a relationship.” See TR 01/28/19, p 44:5-8. When asked directly whether or not 

her husband’s relationship with Corporal Steele would color her thinking, Ms. 
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Langfels stated “No.” See TR 01/28/19, p 44:9-12. Following voir dire, the jury was 

impaneled with Ms. Langfels as a member and the trial commenced.  

Corporal Steele testified regarding his investigation and the entire Traffic 

Accident Report on the second day of trial. Shortly thereafter, counsel gave closing 

arguments and the case was given to the jury for deliberations. The jury returned 

with a verdict in favor of the Defendant-Appellee but used the wrong form.  

After trial concluded, the Court allowed counsel to speak with jurors if the 

jurors were willing. Several members of the jury, including Ms. Langfels, remained 

behind to discuss the case with counsel and the Court. During that off the record 

discussion, Ms. Langfels stated that she knew Corporal Steele, and how he worked 

and thought, which is why she gave his testimony so much weight.   

The Order of Judgement in favor of Defendant-Appellee was issued on 

January 31st, 2019 by the Court. Plaintiff-Appellant timely appealed the District 

Courts ordered on March 18th, 2019. 

IV. SUMMARY OF ARGUMENT 

The District Court erroneously relied on C.R.S. § 42-2-121 to admit the 

statement of an unidentified witness taken by Corporal Galen Steele at the scene of 

the incident. CF, p 343. Admittedly, C.R.S. § 42-2-121 allows for a police report to 

be admitted as an exception to Rule 802 or 803 of the Colorado Rules of Evidence. 

However, C.R.S. § 42-2-121 is silent as to the statements contained within the police 

report.  
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 The case law in Colorado is very clear on this issue. The fact that a statement 

was given to a police officer and put in his police report does not make it an 

exception to hearsay. Statements are not automatically admissible under C.R.E. 

803(8) merely because they are contained in a public report. The statements within 

a police report are inadmissible unless they qualify under some other exception to 

the hearsay rule.  

 Defendant-Appellees failed to show that the statement made by the 

unidentified witness qualified under any exception to the hearsay rule. The District 

Court specifically states in its order denying Appellant’s motion in limine that “based 

on the information provided in the traffic accident report there is not sufficient 

evidence to provide a foundation for an 803(1) present sense impression exception 

or an 803(2) excited utterance exception.” See CF, p 343; ; CF, pp 181-185; CF, pp 

278-281. 

 Further, Defendant-Appellee’s failed to show that the unidentified witness 

was qualified to give an opinion as to the Defendant-Appellee’s medical condition. 

The Defendant-Appellee’s entire defense was built around the statement that 

Defendant-Appellee looked like he was having a heart attack. 

 Following the conclusion of the trial, discussions with jury members and the 

Court revealed that Juror Felicia Langfels lied during voir dire when questioned by 

the Court and by Plaintiff-Appellant’s counsel. During voir dire, Ms. Langfels 

admitted she knew Corporal Steele through her husband, and that her “husband has 



  Page 10 of 23

 

a relationship,” implying she had no relationship herself with Corporal Steele. See 

TR 01/28/19, p 44:5-8.  

After trial, she told counsel and the Court that she knew the witness and knew 

how he worked and thought which she is why gave his testimony so much weight. 

This comes after she stated affirmatively that her husband’s relationship with 

Corporal Steele would not affect her thinking of the testimony he gave. See TR 

01/28/19, p 44:9-12. 

The prejudice caused by the inclusion of the unidentified witness statement in 

the Traffic Accident Report was compounded by Ms. Langfels’s dishonesty.  

Knowing of a witness, as she stated in voir dire, is a far cry from knowing how a 

witness works and thinks. It is clear she was unable to render a fair and impartial 

verdict.  

Had Ms. Langfels been honest with Court, counsel could have moved to strike 

for cause, or at the very least, her honesty would have allowed Plaintiff-Appellant 

to use a peremptory strike to remove Ms. Langfels from the jury pool. Defendant-

Appellee’s entire case and affirmative defense rested on the premise of a sudden 

medical emergency, which was supported almost entirely by the statement of an 

unidentified witness Corporal Steele spoke with, and later testified to. Given the 

statements at the conclusion of trial, this misrepresentation during questioning had a 

material impact on the verdict and unduly prejudiced Plaintiff-Appellant.  
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V. ARGUMENT 

A. STANDARD OF REVIEW & ISSUE PRESERVATION 

This is an issue of first impression where the facts are not disputed. The 

issue is one of law and an Appellate Courts reviews the District Court’s ultimate 

determination de novo. Medina v. State, 35 P.3d 443, 452 (Colo. 2001). 

Appellants filed a motion in limine with the District Court, arguing that a 

statement in the traffic accident report by an alleged witness that the Defendant-

Appellee stiffened up and leaned to the side like he was having a heart attack is 

inadmissible because it is hearsay and does not meet any hearsay exception. CF, pp 

181-185; CF, pp 278-281.The statement was taken by investigating officer, Corporal 

Galen Steele. Corporal Steele failed to get any identifying information from this 

witness, including name, phone number, address or sex.  

 Further, Appellant argued that the statement was more prejudicial than 

probative because the statement effectively provided an expert medical opinion from 

an unknown and unqualified witness that Defendant-Appellee looked like he was 

having a heart attack. The District Court denied Appellant’s motion and allowed the 

statement to be admitted at trial. CF, p 343. 

 Counsel for Plaintiff-Appellant, during voir dire, diligently questioned Ms. 

Langfels on the relationship with Corporal Steele after the Court uncovered the 

relationship. Given the direct answers provided by Ms. Langfels in questioning, 

counsel had no reason to suspect that she failed to provide accurate information, 
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prompting additional investigation. It was only after the verdict rendered by the jury 

and the record closed that misconduct was discovered. The issue has not been ruled 

on by the Court. Plaintiff-Appellant filed a timely notice of appeal on March 18th, 

2019. In the notice of appeal, the issue of juror misconduct and dishonesty was 

raised. CF, pp 479-487. 

1. THE STATEMENT BY THE UNIDENTIFIED WITNESS SHOULD 

NOT HAVE BEEN ADMITTED AT TRIAL BECAUSE IT IS 

HEARSAY AND DOES NOT FALL INTO ANY HEARSAY 

EXCEPTION. 

 At trial the Defendant-Appellee alleged that he was not negligent in causing 

the collision with the Appellant because he suffered a sudden medical emergency. 

Defendant-Appellee has no recollection of the incident, nor has any medical 

condition ever been diagnosed, he relied solely on a hearsay statement in the traffic 

accident report by an unidentified witness. Corporal Galen Steele appeared at trial 

and testified that he took a statement from a witness that said he saw the Appellant 

stiffen up and lean towards the right like he was having a heart attack. Under cross 

examination, Corporal Steele admitted that he did not gather the witnesses name, 

phone number or address.  Further, Corporal Steele testified he did not know the sex 

of the witness.  

‘Hearsay’ is a statement other than one made by the declarant while testifying 

at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” 
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C.R.E. 801(c). “Hearsay is inadmissible unless it falls within a statutory exception 

or an exception found in the Colorado Rules of Evidence.” C.R.E. 802; Schmutz v. 

Bolles, 800 P.2d 1307 (Colo.1990). “Hearsay within hearsay is admissible only if 

each part of the combined statements conforms with an exception to the hearsay 

rule.” C.R.E. 805; Leiting v. Mutha, 58 P.3d 1049, 1052 (Colo. App. 2002). 

 The statement by the unidentified witness is clearly hearsay and should not 

have been admitted at trial because it does not fall into any statutory hearsay 

exception.  The statement is an out of court statement from an unknown witness 

being used for the truth of the matter asserted. It should be noted that the statement 

was not a written statement, it was a verbal statement. As such, Corporal Steele put 

the statement into his report based on his memory of the conversation.  

It is undisputed that the statement does not by itself fall into any statutory 

hearsay exception. The District Court, in its Order denying Appellant’s motion in 

limine to preclude any testimony about the statement from the unidentified witness, 

held “based on the information provided in the police/accident report there is not 

sufficient evidence to provide a foundation for an 803(1) present sense impression 

exception or an 803(2) excited utterance exception.”  CF, p 343. However, the 

District Court erroneously relied on C.R.S. §42-2-121, which came into effect on 

August 9, 2017 as a basis to admit testimony about the statement.  

 C.R.S. §42-2-121 states: 
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“In any trial or hearing, all official records and documents 

of the state of Colorado, as defined in subparagraph (I) of 

this paragraph (c), shall be admissible in all municipal, 

county, and district courts within the state of Colorado 

without further foundation, shall be statutory exceptions to 

rule 802 of the Colorado rules of evidence, and shall 

constitute prima facie proof of the information contained 

therein, if such record or document is accompanied by a 

certificate stating that the executive director of the 

department or the executive director's appointee has 

custody of such record or document and is accompanied 

by and attached to a cover page which” § 42-2-121, C.R.S.     

 There is no question that C.R.S. § 42-2-121 allows for a traffic accident report 

to be admitted at trial as a hearsay exception, but it is silent as to witness statements 

contained within the Traffic accident report. C.R.S § 42-2-121 is eerily similar to the 

public records exception under Colorado Rules of Evidence Rule 803(8), which 

mirrors Federal Rules of Evidence Rule 803(8). Since this is a matter of first 

impression in Colorado, we will look to C.R.E. 803(8) and Fed.R.Evid. 803(8) for 

guidance. “Cases interpreting a similar federal rule of evidence are instructive.” 

People v. Segura, 923 P.2d 266 (Colo.App.1995).  
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The public records and reports of C.R.E. Rule 803 (8) and FRE Rule 803 (8) 

states:  

“Unless the sources of information or other circumstances 

indicate lack of trustworthiness, records, reports, 

statements, or data compilations, in any form, of public 

offices or agencies, setting forth (A) the activities of the 

office or agency, or (B) matters observed pursuant to duty 

imposed by law as to which matters there was a duty to 

report, excluding, however, in criminal cases matters 

observed by police officers and other law enforcement 

personnel, or (C) in civil actions and proceedings and 

against the Government in criminal cases, factual findings 

resulting from an investigation made pursuant to authority 

granted by law.” C.R.E. 803 

 Under both C.R.E. 803(8) and FRE 803(8) a statement to a police officer is 

not an exception to the hearsay rule.  This issue was addressed in Leiting v. Mutha, 

58 P.3d 1049, 1053 (Colo.App. 2002) and Parsons v. Honeywell, Inc., 929 F.2d 901 

(2d Cir.1991).  In Leiting, the Court held that Statements are not automatically 

admissible under C.R.E. 803(8) merely because they are contained in a public report. 

In Parsons the Court held that while the traffic accident report itself would be 

admissible as a public record under Fed.R.Evid. 803(8), statement made to officer 
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was inadmissible unless it qualified under some other exception to the hearsay rule. 

 Since C.R.S § 42-2-121 does not address witness statements, we should 

follow the guidance provided to us by the Colorado Court of Appeals in Leiting v. 

Mutha, 58 P.3d 1049, 1053 (Colo.App. 2002) and The United States Court of 

Appeals, 2nd Circuit in Parsons v. Honeywell, Inc., 929 F.2d 901 (2d Cir.1991). 

Under the holdings of both cases, the District Court erred in allowing the statement 

from the unidentified witness to be admitted at trial.  

2. THE STATEMENT BY THE UNIDENTIFIED WITNESS SHOULD 

NOT HAVE BEEN ADMISSIBLE BECAUSE IT WAS MORE 

PREJUDICIAL THAN PROBATIVE 

Even if the Court believes that the statement by the unidentified witness is 

admissible under C.R.S § 42-2-121, the statement or any testimony about the 

statement should have been precluded because it is more prejudicial than probative. 

The outcome of the trial was based solely on the statement that the Defendant-

Appellee looked like he was having a heart attack. There was no evidence at trial 

that the Defendant-Appellee had a heart attack or any other sudden medical 

emergency. Defendant-Appellee hired neurologist Dr. Stanly Ginsburg to give an 

opinion about the medical emergency Defendant-Appellee suffered. Dr. Ginsburg 

could not testify with any certainty that Defendant-Appellee had a medical 

emergency. See TR 01/29/19, p 63.  
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Ultimately, the jury was swayed, and prejudiced, by the medical opinion of 

the unidentified witness that Defendant-Appellee looked like he was having a heart 

attack.    Before a witness may offer opinion testimony, the proponent of the 

testimony must demonstrate, to the court’s satisfaction, that the witness is qualified 

to offer such opinions, that the opinions themselves are reliable, and that the opinions 

will help the jury determine a fact in issue. See C.R.E. 702; People v. Lanari, 926 

P.2d 116, 120 (Colo. App. 1996); People v. Ramirez, 155 P.3d 371, 378 (Colo. 

2007); C.R.E. 104. Defendant cannot and did not meet that burden.  

Plaintiff-Appellant does not know anything about this witness, including 

whether he/she is a physician, nurse or other medical professional. Plaintiff-

Appellant was severely prejudiced because she did not have the opportunity to cross 

examine this witness about his/her opinion, what credentials he/she has to make that 

opinion, where he/she was located immediately prior to the incident or how well 

he/she could see Defendant-Appellee from his vehicle.  The witness is not an expert 

and is not qualified to give his opinion as to whether the Defendant-Appellee was 

having a heart attack. 

 The statement in the police report is unsupported speculation and improperly 

prejudiced Plaintiff-Appellant’s claims asserted against Defendant-Appellee at trial.  

The unidentified witness statement was not reliable nor relevant as we don’t know 

if he/she is qualified to provide the tendered medical opinion that Defendant-

Appellee appeared to be having a heart attack. The unidentified witness statement is 
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wholly unsupported and does not meet the standards set by the Colorado Rules of 

Evidence and the controlling Colorado law for admission at trial. The statement is 

speculative, not reliable and more prejudicial than probative. The Defendant-

Appellee should have been precluded from offering the statement or any testimony 

about it at trial. People v. Shreck, 22 P.3d 68 (Colo. 2001), as modified (May 14, 

2001); C.R.E. 702. 

3. JUROR FELICIA LANGFELS WAS DISHONEST DURING VOIR 

DIRE AND THAT DISHONESTLY UNFAIRLY PREJUDICED 

PLAINTIFF-APPELLANT AND HAD A MATERIAL EFFECT ON 

THE VERDICT. 

Plaintiff-Appellant was unduly prejudiced by the lies and omissions of Juror 

Felicia Langfels, and those lies and omissions had a material effect on the outcome 

of the trial as she was unable to render a fair verdict. Litigants are entitled to honest 

answers during voir dire in order to allow for the exercise of peremptory strikes and 

challenges for cause. The ability to remove potential jurors from the pool allows 

litigants to safeguard against bias and protect their right to a fair and impartial trial.  

Ms. Langfels lacked the necessary qualifications to be a juror based on her 

misleading answers. Under Colorado Rules of Civil Procedure Rule 47, a challenge 

can be raised if the potential juror lacks any of the necessary qualifications to be a 

competent juror or if the potential juror’s state of mind is such that hostility or bias 

exists against a party. The ability to render a fair and impartial verdict based on the 
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evidence presented at trial is one of the qualifications necessary to be competent. 

Beeman v. People, 193 Colo. 337, 565 P.2d 1340 at 1342 (1977); Grand Lodge 

A.O.U.W v. Taylor, 44 Colo. 373, 99 P. 570 at 571 (1909). In the same vein, lacking 

animosity or bias is a necessary component to rendering a fair and impartial verdict.  

No one factor is dispositive in determining whether or not a challenge be 

granted, rather the Court can look to a combination of factors in order to 

decide.  People v. Reddick, 44 Colo.App. 278, 610 P.2d 1359 (1980). The Court has 

held that the theory of the case and the nature of the evidence presented are factors 

for consideration. See Leick v. People, 136 Colo. 535, 322 P.2d 674. In looking at 

these factors to determine 1) if a challenge for cause can be made and 2) if a 

challenge for cause should be granted, the entire issue hinges on potential jurors 

answering questions honestly and with candor.   

The theory and evidence of the case are particularly important in determining 

competency for this trial Defendant-Appellee’s entire case-in-chief rested on the 

affirmative defense of a sudden medical emergency that was not supported by 

medical evidence or expert testimony as previously noted. The entire argument was 

based on the statement of an unidentified witness given to Corporal Steele shortly 

after the collision. This statement, that Defendant-Appellee appeared to stiffen up as 

if having a heart attack, is the only statement from a non-party witness that supports 

the sudden medical emergency defense. There is no corroboration, no investigation, 

not even an explanation, as to how this unknown witness made the determination 
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that Defendant-Appellee looked like he had a heart attack. The only information 

available about this statement is that someone, at some point, made this statement to 

Corporal Steele and he included it in his report. The entire reliability of the statement 

stems from the fact that the officer wrote it down after the fact and then testified to 

it.  

During voir dire, Ms. Langfels admitted she knew Corporal Steele through 

her husband, and that only her husband had a relationship with him. See TR 01/28/19, 

p 44:5-8. Later, the nature of the relationship changed. Ms. Langfels told counsel 

and the Court after the trial that she knew how Corporal Steele worked and thought, 

and that is why she gave his testimony so much weight – testimony that alluded to 

the credibility and reliability of the statement. 

This revelation came after she implied that she had no relationship with 

Corporal Steele and then definitively stated that her husband’s relationship with 

Corporal Steele would not affect her thinking of the testimony he gave. See TR 

1/28/19, p 44:9-12.  Knowing of a witness, as stated in voir dire, is a far cry from 

knowing how a witness works and thinks. The obvious conclusion here is that 

Corporal Steele’s word that this statement was made to him was enough to mean 

that it was true for Ms. Langfels, and that trust was based on her relationship with 

him. It is clear she was unable to render a fair and impartial verdict solely on the 

evidence presented at trial. The jury verdict for this case has been undermined by 

this misconduct.   
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Had Ms. Langfels been honest with Court about her relationship with 

Corporal Steele, counsel could have moved to strike for cause, or at the very least, 

allowed Plaintiff-Appellant to use a peremptory strike to remove Ms. Langfels from 

the jury pool. Given the statements at the conclusion of trial, this misrepresentation 

during questioning – coupled with the hearsay statement already discussed – unfairly 

prejudiced Plaintiff-Appellant and had a material impact on the verdict. 

VI. CONCLUSION 

Defendant-Appellee’s entire defense at trial was based on this hearsay 

statement from this unidentified witness that Defendant-Appellee looked like he was 

having a heart attack. Appellant’s claim was severely prejudiced from this statement 

because she did not have the opportunity to confront this witness.  

It is undisputed that the statement is hearsay and does not fall into any 

statutory hearsay exception. The District Court’s decision to rely on C.R.S § 42-2-

121, which only allows for the admission of the traffic accident report but is silent 

on the witness statements contained within is erroneous.  

This is a case of first impression in Colorado because C.R.S § 42-2-121 only 

came into effect in August of 2017. However, prior to the codification of this public 

records exception, the courts relied on Colorado Rules of Evidence Rule 803(8) and 

the Federal Rules of Evidence, Rule 803 (8), and the supporting case law.  

Specifically, the decisions by the Colorado Court of Appeals and the United States 
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Court of Appeals, 2nd Circuit which have held that the witness statements within a 

traffic accident report must meet their own statutory hearsay exception.  

The admission of the statement from the unidentified witness was more 

prejudicial than probative. The District Court allowed the jury to hear an expert 

opinion about Defendant-Appellee’s medical condition without knowing anything 

about the witness. Without any evidence of any medical credential and without even 

knowing the location of the witness prior to the incident. The Defendant-Appellee’s 

entire defense was based on the unidentified witness statement that he looked like 

he was having a heart attack. There was no other evidence presented of a medical 

emergency. Defendant-Appellee’s Doctor, Stanley Ginsberg, could not testify with 

any certainty that there was any medical emergency. See TR 01/29/19, p 63. The jury 

relied solely on the statement from the unidentified witness to decide the Defendant-

Appellee had a medical emergency.  

The admission of the unidentified witness statement was improper because it 

does not meet the standards set by the Colorado Rules of Evidence, was speculative, 

not reliable and more prejudicial than probative. The misconduct by Ms. Langfels 

had a material impact on the trial, and the fairness of the jury verdict is questionable.   

Appellant request this Court to remand this case back to the District Court for 

re-trial and to preclude any testimony about the statement made in the traffic accident 

report by the unidentified witness. 
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Respectfully submitted, this 3rd day of September 2019.  
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