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STATEMENT OF THE ISSUE 

Whether the court of appeals erred in concluding 
that testimony regarding the respondent’s alcohol 
consumption was expert testimony, which could 
not be elicited under the guise of lay testimony. 

STATEMENT OF THE CASE AND THE FACTS 

Following a traffic stop, the defendant, Simon Kubuugu, was 

charged with criminal impersonation, child abuse, driving under the 

influence, driving under restraint, and reckless driving.  (PCF, v. I, p. 

12).  The defendant was observed by police driving recklessly with his 

son in the car.  (TR 4/3/12, pdf 353-58).  When the police initiated a 

traffic stop, the defendant attempted to flee.  (Id. at pdf 358-62).  Upon 

apprehending the defendant, the police noted a strong odor of alcohol.  

(Id. at pdf 372:11-18).  The defendant provided a false name to police 

and refused to submit to either a blood or breath test.  (Id. at pdf 369-

72).    

Following a jury trial, the defendant was convicted of criminal 

impersonation, child abuse, driving under restraint, driving while 

ability impaired, and reckless driving.  (PCF, v. I, pp. 100-04).  The trial 
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court sentenced the defendant to 90 days of probation for criminal 

impersonation, one year in jail for child abuse, six months in jail for 

driving under restraint, six months in jail for driving while ability 

impaired, and 90 days in jail for reckless driving, all to be served 

concurrently.  (Id. at 111; TR 6/1/12, pdf 735-37). 

The court of appeals reversed the defendant’s convictions for 

criminal impersonation, child abuse, reckless driving, and driving while 

ability impaired and remanded for a new trial on those counts.  People 

v. Kubuugu, (Colo. App. No. 12CA1489, Dec. 17, 2015) (not published 

pursuant to C.A.R. 35(f)).  As pertinent here, the division held that the 

trial court erred in allowing the arresting officer to provide expert 

testimony regarding the defendant’s alcohol consumption under the 

guise of lay opinion testimony. 

SUMMARY OF THE ARGUMENT 

The officer’s testimony regarding the defendant’s alcohol 

consumption was properly admitted as lay opinion testimony.  The 

defendant objected to the officer’s testimony during redirect 
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examination regarding the difference between the smell of alcohol that 

had been spilled and the smell of alcohol emanating from an intoxicated 

person’s breath.  The defendant also objected to the officer’s testimony 

following a question from the jury regarding whether the odor of alcohol 

coming from the defendant’s mouth would be the same whether the beer 

was consumed five minutes before or 30 minutes before.  Because the 

officer’s testimony could be expected to be based on an ordinary person’s 

experiences or knowledge, the officer was offering lay testimony. 

Moreover, the defendant opened the door to the officer’s testimony 

by asking the officer whether the odor of alcohol he detected could have 

come from alcohol spilled on the defendant’s shirt. 

Finally, any error was harmless.  The defendant cannot establish 

that he was prejudiced by the alleged error, and in any event, there was 

overwhelming evidence of the defendant’s guilt. 
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ARGUMENT 

I. The trial court properly admitted the officer’s lay 
opinion testimony regarding the defendant’s 
alcohol consumption.  Alternatively, any error 
was harmless. 

A. Standard of Review 

A trial court’s evidential decisions, including determinations of 

whether proffered testimony constitutes lay or expert testimony, are 

reviewed for abuse of discretion.  See Venalonzo v. People, 2017 CO 9, 

¶¶ 15, 24; see also People v. Aarness, 150 P.3d 1271, 1277 (Colo. 2006) 

(this Court may affirm the trial court’s ruling on any basis supported by 

the record).  “A trial court abuses its discretion when its ruling is 

manifestly arbitrary, unreasonable, or unfair.”  Venalonzo, ¶ 15.   

Any error is reviewed under the non-constitutional harmless 

standard.  Id. at ¶ 48; People v. Stewart, 55 P.3d 107, 124 (Colo. 2002) 

(non-constitutional harmless error applies to erroneous evidentiary 

rulings).  Under the non-constitutional harmless error standard, a 

defendant bears the burden of showing prejudice from the error.  See 

People v. Vigil, 718 P.2d 496, 500 (Colo. 1986); People v. Casias, 2012 

COA 117, ¶ 60.  An error is harmless error if there is no reasonable 
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probability that it contributed to the jury’s guilty verdict.  See 

Krutsinger v. People, 219 P.3d 1054, 1063 (Colo. 2009). 

The defendant preserved his claims with respect to the officer’s 

testimony during redirect examination regarding the difference between 

the smell of alcohol that had been spilled and the smell of alcohol 

emanating from an intoxicated person’s breath.  (TR 4/4/12, pdf 448-49).  

The defendant also objected to the officer’s testimony following a 

question from the jury regarding whether “the odor coming from the 

mouth [would] be the same whether the beer was consumed five 

minutes ago compared to 30 minutes ago.”  (Id. at pdf 456-57). 

The defendant did not object to the officer’s testimony regarding 

his training and experience, including his experience with wet labs.1  

(TR 4/4/12, pdf  384:21-25).  He did not object to the officer’s testimony 

regarding his observations of the defendant, including the fact that he 

                                      
1 The officer testified that a wet lab is where individuals who have 
consumed different amounts of alcohol are brought before officers being 
certified in alcohol detection so that the officers can see the different 
levels of intoxication based on the number of alcoholic drinks a person 
has had.  (TR 4/4/12, pdf 384). 
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detected a strong odor of alcohol coming from the defendant’s person.  

(TR 4/3/12, pdf 372:11-12; TR 4/4/12, pdf 386:6-18).  And he did not 

object to the officer’s testimony that odor coming from the defendant 

was consistent with the number of beer cans found in the car.  (TR 

4/4/12, pdf 458:14-17).  Where, as here, a defendant does not object, 

reversal is only required if the admission amounts to plain error.  To be 

plain, an error must be obvious, substantial, and so undermine the 

reliability of the fundamental fairness of the trial itself that it casts 

doubt on the reliability of the conviction.  Hagos v. People, 2012 CO 63, 

¶ 18.  

B. Factual Background 

At trial, the prosecution presented the testimony of Officer Ronald 

Luton, who conducted the defendant’s traffic stop.  (TR 4/3/12, pdf 351-

52).  The officer testified that when he contacted the defendant, he 

detected a strong odor of alcohol.  (Id. at pdf 372:11-12).   

The next day, the prosecutor asked the officer about his training 

and experience with respect to the detection of drunk drivers: 
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[OFFICER LUTON]: In the police academy we 
receive training in regards to detection of 
drinking and driving, and the detection of people 
that are under the influence of alcohol.  And we 
receive a number of, I believe it’s eight hours of 
in-service every year on DUI related or alcohol 
detection related training. 

(TR 4/4/12, pdf 384).  The officer also indicated that he had received 

training in a “wet lab”: 

[OFFICER LUTON]: A wet lab is where 
individuals that have been drinking various 
amounts of alcohol come in before people that are 
going through certification so that you can see the 
different levels of intoxication on someone that 
has had, say, one beer versus five. 

(Id.).  The defendant did not object to the officer’s testimony regarding 

his training and experience. 

The officer then testified as to his observations that caused him to 

believe that the defendant had been drinking: 

The driving actions that I saw, the way in which 
he turned out in front of people then made a U-
turn in front of oncoming traffic, the fact that he 
was driving so extremely slow on a major 
roadway, and then when I went to contact him he 
backed up over a bush.  I observed alcohol in his 
hand, I could smell alcohol, the unknown 
alcoholic beverage odor emitting from his person 
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when I initially took him into custody, and after I 
brought him back to my car and he had been 
sitting in the backseat for a while, when I opened 
the door I could smell the odor emanating from 
the backseat along with the open empty beer cans 
that were located inside of his car. 

(Id. at pdf 386:6-18).  The defendant did not object to this testimony. 

On cross-examination, defense counsel asked the officer about his 

training and experience and if it was possible that some of the beer had 

spilled on the defendant’s coat:  

[DEFENSE COUNSEL]: You indicated that the 
odor of alcohol you smelled on Mr. Kubuugu was 
strong; is that right? 

[WITNESS]: Yes. 

[DEFENSE COUNSEL]: But you also don’t know 
whether or not there was any alcohol spilled on 
Mr. Kubuugu’s clothing; is that right? 

[WITNESS]: Correct. 

(Id. at pdf 431:6-12, see also pdf 432:5-9). 
 

On redirect, the prosecutor addressed defense counsel’s question: 

[PROSECUTOR]: Defense counsel asked you a 
little bit about whether or not he may have 
spilled any sort of alcohol on his coat during the 
process, and you said you could not really tell 
from looking at it? 

[OFFICER LUTON]: Correct. 
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[PROSECUTOR]: When you are dealing with 
people that are intoxicated, does the alcohol that 
is coming from their breath smell differently than 
the alcohol that may have been spilled? 

[OFFICER LUTON]: Yes. 

[PROSECUTOR]: Explain to the jury why that is. 

[OFFICER LUTON]: When the body metabolizes 
alcohol –  

(Id. at pdf 447:13-25).   

At that point, defense counsel objected, arguing that the officer 

was not qualified as an expert and that the testimony was outside the 

scope.  (Id. at pdf 448:1-3).  The trial court sustained the objection for 

lack of foundation.  (Id. at pdf 448:7-8). 

The prosecutor then asked the officer whether he had “training 

and experience with regards to understanding why alcohol might smell 

differently coming from a person’s breath rather than just spilled on 

their coat.”  (Id. at pdf 448:9-13).  The officer said “yes,” but when the 

prosecutor asked him to tell the jury about his training, defense counsel 

objected, arguing that the officer was not endorsed as an expert.  (Id. at 

pdf 448:18-20).  The court overruled the objection, finding that the 
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officer was “just talking at this point about his training.”  (Id. at pdf 

449:22).  Defense counsel objected again: 

Judge, I’m going to object again.  He isn’t talking 
about his training now.  He’s talking about what 
he learned at his training.  He needs to lay the 
foundation or what training he had in this area 
before he goes into what he was trained on.   

(Id. at pdf. 448-49).  The court overruled the objection, and the officer 

answered the question: 

[OFFICER LUTON]: As a person exhales alcohol, 
it is coming out of their system versus where if it 
is spilled on the ground or on the clothing, it does 
not have that metabolized odor. 

[PROSECUTOR]: Okay.  And is that in your 
training and experience a pretty distinctive thing 
as far as smelling alcohol on someone’s breath as 
opposed to smelling it on somebody’s shirt sleeve? 

[OFFICER LUTON]: Yes[,] very much so. 

[PROSECUTOR]: So with regard to this case, let 
me ask you, did you notice any sort of smell 
difference between – or did you notice any smell 
coming from his jacket? 

[OFFICER LUTON]: I don’t recall any odor 
coming from his jacket.  The odor that I do recall 
is the odor that was emitting from his person and 
his breath in the backseat of the car.  After he 
had been in the backseat I opened the door, each 
and every time I opened the door I smelled that 
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distinct odor, and when I was talking to him even 
walking back to the car before getting him there, 
I could detect the odor emitting from his person. 

[PROSECUTOR]: Did that odor go away quickly, 
or was it with him throughout the entire process? 

[OFFCIER LUTON]: With him through the 
process. 

[PROSECUTOR]: How long did the process take 
from the moment you actually had contact with 
him and you can smell him until the moment you 
walk away from the case and you’re done? 

[OFFICER LUTON]: Approximately 90 minutes. 

[PROSECUTOR]: Okay.  For an hour and a half 
alcohol is still coming out of his breath? 

[OFFICER LUTON]: Yes. 

(Id. at pdf 449-50). 

The jury then submitted the following question: 

Would the odor coming from the mouth be the 
same whether the beer was [consumed] 5 minutes 
ago compared to 30 minutes ago and does it 
matter how much was [consumed]? 
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(PCF, v. I, p. 68; TR 4/4/12, pdf 553:15-18).  The defendant objected, 

arguing that the officer was not qualified as an expert:2 

I objected on the basis that this officer was not 
qualified as an expert, does not have the 
qualifications to opine in the area, and this is 
outside the scope of his knowledge.  I think it 
does rise above knowledge and training of a 
general nature for police officers.  We were not 
put on notice that this officer would be testifying 
as an expert, he was not endorsed as an expert, 
and therefore his testimony in this regard 
exceeded the scope of his qualifications. 

(Id. at pdf 553-54).  The prosecutor argued that the testimony was not 

expert testimony and was similar to the lay testimony provided by 

defense witness CN.  (Id. at pdf 554:7-16). 

The court determined that the question did not require an expert 

opinion: 

All right.  The Court saw it not as an expert 
opinion type of situation but really more of an 
opinion testimony by a lay witness pursuant to 
701.  And I was never asked to really find that 
the experience and training of the deputy was 
such that it would essentially allow him to render 

                                      
2 The defendant objected to the question in an off-the-record discussion.  
The court subsequently allowed the defendant to make a record of his 
objection.  (TR 4/4/12, pdf 455:8, 553:14-15). 
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expert opinions, although based upon subsequent 
follow-up during his redirect examination it was 
established that he has had almost daily contact 
with people who have had consumed alcoholic 
beverages.  And so this rather simple question of 
mouth odor and beer versus five minutes ago a 
beer or 30 minute ago a beer, I think probably 
understanding the limitations of the officer’s 
training and experience the jury can give it the 
weight they deem appropriate, so I didn’t find it 
to be improper under Rule 701. 

I did not, at the time that I ruled on that, have 
the benefit of [CN’s] testimony, but I would 
indicate that [CN], sometimes on a voluntary 
basis and sometimes upon direct examination, 
offered similar testimony about an odor 
emanating from the defendant that she presumed 
to be alcohol consumed in past times when she 
was in contact with the defendant.  So in a 
certain sense she kind of affirmed what the Court 
had based its ruling on, and I think her 
comments about life experience, being in the 
community, having contact with people in many 
different contexts support the Court’s ultimate 
determination that this was a 701 situation and 
not something that rises to the level of a 702 type 
of situation. 

(Id. at pdf 554-55). 

The court asked the question from the jury: 

THE COURT: And then would the odor coming 
from the mouth be the same whether the beer 
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was consumed five minutes ago compared to 30 
minutes ago, and does it matter how much was 
consumed? 

[OFFICER LUTON]: It matters how much was 
consumed, not so much for the odor coming from 
the person, because there is – in my experience 
there has been – there is, you know, where you 
first take a sip there is that type of odor, versus 
the odor of someone who has been drinking for a 
few hours and maybe has not had a drink in the 
last hour but I can still smell the unknown 
alcoholic beverage emitting from their mouth. 

(Id. at pdf 456-57). 

The prosecutor then asked the following questions regarding the 

odor of alcohol without objection: 

[PROSECUTOR]: When you are talking about 
odor coming out of the mouth, is that like 
somebody drinking, that alcohol may still be in 
their mouth, right? 

[OFFICER LUTON]: Yes. 

[PROSECUTOR]: And is that kind of going to be 
the same smell as if they just spilled it on their 
jacket? 

[OFFICER LUTON]: No. 

[PROSECUTOR]: Little different? 

[OFFICER LUTON]: Yes.  The odor are you – I’m 
sorry.  Are you referring to the odor that is like 
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when they’re exhaling, or like they just took a 
fresh sip – the fresh? 

[PROSECUTOR]: That potentially could smell 
the same, yes, because it hasn’t been digested and 
coming back out of their lungs via the blood? 

[OFFICER LUTON]: Right.  Yes. 

[PROSECUTOR]: And can you always tell based 
upon when somebody has been drinking a lot or a 
little, is the odor pretty much going to be more 
constant? 

[OFFICER LUTON]: In my experience and 
training, the more that the individual has had to 
drink the stronger the odor is. 

[PROSECUTOR]: Okay.  And with regards to this 
case, how strong was the odor on the defendant? 

[OFFICER LUTON]: I described it in my report 
as strong, and I believe just from all of the 
encounters that I’ve had with people over the 
years that it was a strong odor. 

[PROSECUTOR]: Okay.  With regards to the 
number of beer cans that were found in the car, 
would the odor have been consistent? 

[OFFICER LUTON]: Yes. 

(Id. at pdf 457-58). 

Defense counsel also asked follow-up questions of the officer, and 

the officer conceded that he could not determine the quantity of alcohol 

the defendant had ingested based on the odor of alcohol.  (Id. at pdf 
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459:6-7).  The officer also agreed with defense counsel that the odor of 

alcohol from a beer is stronger than vodka after it is metabolized.  (Id. 

at pdf 460:8-18). 

Defense counsel subsequently presented the testimony of CN, an 

attorney working with the Office of Alternate Defense Counsel, who 

testified that the defendant had done yardwork for her for 

approximately ten years.  (Id. at pdf 476-77).  She testified that the 

defendant smelled of “old” alcohol on several occasions: 

[WITNESS]: And I would say that there was a 
time when he came and he smelled – I could 
smell just off of his mouth, you know, off of his 
breath he smelled like alcohol, but it didn’t smell 
the same as if you are having a beer or a glass of 
wine.  It smelled old. 

*** 

[DEFENSE COUNSEL]: Can you explain what 
you mean by old odor of alcohol? 

[WITNESS]: Yes. Well, you know, I’ve just – 
there have been times when I have been in 
contact with people who just had sort of an odor 
about them who just didn’t seem to be, you know, 
that careful about themselves or whatever.  But it 
just has a different – it smells sort of musty or 
something.  It just has a different smell than 
something if you just – in the normal course of 
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interactions with people.  It just has a different 
smell about it. 

(Id. at pdf 480-82).  The witness testified that while the defendant 

smelled of old alcohol on two or three occasions, she never felt he was 

under the influence on those occasions.  (Id. at pdf 482-83). 

On cross-examination, the prosecutor asked the witness whether a 

trained officer would have a better understanding of whether someone 

was intoxicated, and the witness disagreed: 

I’m 60 years old.  I’ve lived in the city for all my 
life.  I’ve been around, I have not been protected 
in my life, and I can tell when people are 
impaired.  I can tell if somebody is not, you know.   

(Id. at pdf 485:18-22).  The witness explained further on redirect: 

I have my own experience in my own life, and I 
would just say that there have been many times 
when, you know, you are at a party and somebody 
had a little too much and you are – you can 
discern that they are – you know, that you have – 
I mean, you can tell.  You can tell the difference 
whether somebody is totally normal or if 
somebody is totally not even a little bit not 
normal. 

*** 

You can tell by their gaze, you can tell by their 
manner, you can tell by their language.  You can 
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tell by if they’re talkative, or if their behavior is 
abnormal from their normal means for that 
person.  You can tell if they are -- if they seem a 
little confused, if they don’t quite track what 
you’re saying, or -- and, you know, I never saw 
anything like that, and if I had I would have 
invited him out -- I would have asked him to go 
home, I mean. 

(Id. at pdf 488-89). 

The defendant testified and admitted to drinking one beer3 on the 

date of the offense.  (Id. at pdf 517:7-8).  He stated that he did not open 

the beer until he was in the parking lot of the apartment complex and 

claimed that the empty beer cans found in the backseat of the car were 

his from a different day even though he was driving his ex-wife’s car 

that he borrowed on the date of the offense.  (Id. at pdf 495:5-8, 504:6-7, 

517:14-22). 

                                      
3 The beer can the defendant was holding at the time of his arrest and 
those found in his car were large, 24-ounce cans.  (EX #2). 
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C. Law and Analysis 

1. The officer properly provided lay 
opinion testimony. 

Whether a witness’s testimony is lay or expert depends on the 

facts and surrounding circumstances of the case and requires an 

individualized case-by-case assessment of the witness and of the 

witness’s opinion.  Venalonzo, ¶ 17. 

CRE 701 provides that “[i]f the witness is not testifying as an 

expert, the witness’ testimony in the form of opinions or inferences is 

limited to those opinions or inferences which are (a) rationally based on 

the perception of the witness, (b) helpful to a clear understanding of the 

witness’ testimony or the determination of a fact in issue, and (c) not 

based on scientific, technical, or other specialized knowledge within the 

scope of Rule 702.”  Under CRE 702, “[i]f scientific, technical, or other 

specialized knowledge will assist the trier of fact to understand the 

evidence or to determine a fact in issue, a witness qualified as an expert 

by knowledge, skill, experience, training, or education, may testify 

thereto in the form of an opinion or otherwise.” 
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“[P]olice officers regularly, and appropriately” offer lay testimony 

under CRE 701 “based on their perceptions and experiences.”  Stewart, 

55 P.3d at 123 (officer’s testimony about his observations of the crime 

scene and his investigation of the incident were admissible as lay 

opinion testimony); see also People v. Gallegos, 644 P.2d 920, 928 (Colo. 

1982) (“That [a police officer] based his conclusion in part on his 

experience as a police officer does not render his testimony 

inadmissible.”).   

This Court recently clarified the test to differentiate between lay 

and expert testimony:   

[I]n determining whether testimony is lay 
testimony under Colorado Rule of Evidence 
(“CRE”) 701 or expert testimony under CRE 702, 
the trial court must look to the basis for the 
opinion.  If the witness provides testimony that 
could be expected to be based on an ordinary 
person’s experiences or knowledge, then the 
witness is offering lay testimony.  If, on the other 
hand, the witness provides testimony that could 
not be offered without specialized experiences, 
knowledge, or training, then the witness is 
offering expert testimony.   

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005389&cite=COSTREVR701&originatingDoc=I6f3e9d602ef111e79eadef7f77b52ba6&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005389&cite=COSTREVR701&originatingDoc=I6f3e9d602ef111e79eadef7f77b52ba6&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005389&cite=COSTREVR702&originatingDoc=I6f3e9d602ef111e79eadef7f77b52ba6&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Venalonzo, ¶ 16.4   

“The proper inquiry is not whether a witness draws on her 

personal experiences to inform her testimony; all witnesses rely on their 

personal experience when testifying.”  Id. at ¶ 22.  “Rather, it is the 

nature of the experiences that could form the opinion’s basis that 

determines whether the testimony is lay or expert opinion.”  Id.  The 

controlling question is would “ordinary citizens ... be expected to know 

certain information or to have had certain experiences.”  Id. at ¶ 24 

(citation omitted); see also People v. Mollaun, 194 P.3d 411, 419 (Colo. 

App. 2008) (“if an officer’s opinion could be reached by an ordinary 

person based on a process of reasoning familiar in everyday life, it is 

admissible as lay opinion evidence”).  Under those standards, the 

officer’s testimony in this case constituted lay testimony. 

In Venalonzo, among other testimony, this Court considered 

whether a forensic interviewer’s testimony that children “often use 

generalities when speaking, and that they often reveal secrets to other 

                                      
4 In deciding this case, neither the trial court nor the court of appeals 
had the benefit of this Court’s opinion in Venalonzo. 
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children before they tell adults was expert [or lay] testimony.”  ¶ 28.  

The Court explained the fact that “the interviewer recognized the 

behavior because of her years of experience interviewing child sex 

assault victims does not mean that her observations were expert 

testimony.”  Id.  Instead, “an ordinary person could be expected to know 

that children are more apt to share information with their peers than 

with adults, especially if they are unsure whether they may have done 

something wrong and fear being punished.”  Id.  Thus, “[b]ecause an 

ordinary person who interacts with children can recognize these 

behaviors without additional training or specialized experience, this 

information is lay opinion testimony within the scope of CRE 701.”  Id.  

The same is true here.  Colorado courts have consistently held 

that common knowledge and experience allow a lay witness to express 

an opinion regarding whether someone was under the influence of 

alcohol.  E.g., People v. Norman, 572 P.2d 819, 820 (Colo. 1977) 

(concluding that a lay witness may testify that a defendant was 

“intoxicated,” “drunk,” or “under the influence of intoxicating liquor”); 

People v. Souva, 141 P.3d 845, 850 (Colo. App. 2005) (concluding that an 
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eyewitness who happens to be a certified addictions counselor may offer 

lay testimony about whether the defendant appeared to be under the 

influence of drugs at the time she observed him); Brown v. Hollywood 

Bar & Café, 942 P.2d 1363, 1366 (Colo. App. 1997) (lay “witnesses’ post-

accident observations are relevant to the jury’s determination of 

whether the driver appeared intoxicated”); see also People v. Rincon, 

140 P.3d 976, 983 (Colo. App. 2005) (citing Commonwealth v. Ragan, 

652 A.2d 925, 928 (Pa. Super. Ct. 1995) (officers could give lay 

testimony regarding results of field sobriety tests because, although 

field sobriety tests are not conducted by citizens, the test’s indicia of 

intoxication are “within the understanding and experience of ordinary 

people”)).  “Additionally, police officers regularly, and appropriately, 

offer testimony under Rule 701 based on their perceptions and 

experiences.”  Stewart, 55 P.3d at 123; see also Venalonzo, ¶ 19 (citing 

Stewart, 55 P.3d at 124 (“officer’s testimony about his observations of 

the crime scene and his investigation of the incident were admissible as 

lay opinion testimony”)). 

https://www.lexis.com/research/buttonTFLink?_m=b7fc307b7c1c841b44553af12fcb0b67&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b140%20P.3d%20976%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=81&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b652%20A.2d%20925%2c%20928%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVzt-zSkAz&_md5=055811660d13017c32b73d87526d9ada
https://www.lexis.com/research/buttonTFLink?_m=b7fc307b7c1c841b44553af12fcb0b67&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b140%20P.3d%20976%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=81&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b652%20A.2d%20925%2c%20928%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVzt-zSkAz&_md5=055811660d13017c32b73d87526d9ada
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Alcohol use in America is pervasive.  Unlike some criminal street 

drugs, alcohol is used widely and quite openly.  In 2015, 86.4 percent of 

Americans ages 18 or older reported that they had consumed alcohol at 

some point in their lifetime, and 26.9 percent reported that they had 

engaged in binge drinking in the last month.5  In Colorado, alcohol is 

sold in restaurants, retail stores, taverns, and many other public 

venues.  See §§ 12-46-101, et seq., 12-47-101, et seq., 12-48-101, et seq., 

C.R.S. (2017).  As a result, an ordinary person “could be expected to 

know” what someone looks like, acts like, and smells like after he or she 

has been drinking.  See Venalonzo, ¶ 28. 

In this case, the officer properly testified, without objection, that 

he smelled “the odor of an unknown alcoholic beverage about [the 

defendant’s] person.”  (TR 4/3/12, pdf 252:11-12).  The officer’s 

subsequent testimony that the alcohol emanating from a person’s 

breath smells differently than alcohol that has been spilled was not 

                                      
5 See Substance Abuse and Mental Health Service Administration, 2015 
National Survey on Drug Use and Health, Tables 2.41B & 2.46B, 
available at https://www.samhsa.gov/data/sites/default/files/NSDUH-
DetTabs-2015/NSDUH-DetTabs-2015/NSDUH-DetTabs-2015.pdf. 
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beyond the realm of an ordinary person’s experience.  (TR 4/4/12, pdf 

447:19-23).  Similarly, the officer’s testimony in response to the jury 

question that the odor following the first sip of alcohol is different than 

the odor of someone “who has been drinking for a few hours and maybe 

has not had a drink in the last hour” was based on an ordinary person’s 

experiences or knowledge rather than specialized training.  (Id. at pdf 

456-57).  The officer’s testimony was based on common human 

experiences and was not limited to “expert” observations.  See Rincon, 

140 P.3d at 983 (although the officer had experience with photo 

identification that ordinary citizens would not have, the “observation 

that witnesses are sometimes unable to pick a person out of a photo 

array when an incident occurred quickly or when some of the person’s 

features are not depicted therein, depends not upon any ‘demonstrable 

expertise,’ … but, rather, upon simple common sense and logic”).  Thus, 

the officer’s testimony did not rise to the level of expert testimony.  See 

Venalonzo, ¶ 28. 

In analyzing the officer’s description of the odor of alcohol, this 

Court’s analysis from People v. Ramos, 2017 CO 6 is instructive.  There, 
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the detective opined that many of the blood stains in the car were from 

transfer and were inconsistent with cast-off.  Ramos, ¶ 9.  This Court 

concluded that an ordinary person would not be able to differentiate 

between blood cast-off and blood transfer without the detective’s 19 

years of police experience and his work investigating thousands of cases 

involving blood.  Id.  Moreover, this Court highlighted how much 

reliance there was on the detective’s “training and experience” and his 

definition of technical terms including spatter, cast-off, and the use of 

buccal swabs for DNA testing.  Id. at ¶¶ 9-10.  Thus, this Court 

concluded that the trial court erred by admitting the testimony under 

CRE 701.  Id. 

In the instant case, unlike the situation presented in Ramos, 

special training was not required to reach the officer’s opinion.  See 

Mollaun, 194 P.3d at 419-20.  The ordinary person could reasonably be 

expected to know that alcohol smells differently when it has been 

ingested versus when it has been spilled or that it smells differently 

depending on how recently it was consumed.  In fact, defense witness  

CN gave very similar testimony as a lay witness based on her ordinary 
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experience.  CN testified about the defendant’s level of intoxication on 

different dates and explained that the odor of alcohol emanating from 

him was “old.”   

The fact that the officer testified that he received training in the 

course of his duties as a police officer did not cause his testimony to 

become expert testimony.  (TR 4/4/12, pdf 384:6-11).  Venalonzo, ¶ 27 

(witness’s testimony about her credentials is not expert testimony).  Nor 

is the fact that the witness had training and experience in the area of 

his testimony determinative of whether the testimony constitutes 

expert opinion testimony.  Id.; Ramos, ¶ 9 (holding that the officer’s 

statement arose from his “extensive experience” as a police officer, “by 

itself, did not transform his testimony from lay to expert”); Souva, 141 

P.3d at 850 (“The fact that the mother was a certified addictions 

counselor did not cause her testimony to become expert testimony”); see 

also People v. Howard-Walker, 2017 COA 81M, ¶¶ 63-65 (holding that 

the detective’s testimony that the person in the video was the defendant 

was not expert testimony, even though the detective testified that his 

“time and experience on the Police Department” helped him make the 
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identification, as “[n]o specialized knowledge is required to recognize an 

individual in a video”); United States v. Myers, 972 F.2d 1566 (11th Cir. 

1992) (police officer’s testimony that red mark was caused by a stun gun 

was not expert testimony because it was rationally based upon his 

personal perception of the victim’s back and his nineteen years of 

experience on the police force).   

While the defendant and the court of appeals made much of the 

officer’s experience with wet labs, his experience was only mentioned 

once as part of his initial testimony, which provided background 

information regarding his training and experience.6  The defendant did 

not object to that testimony, and the officer did not reference his wet lab 

training when giving his opinion.  See Venalonzo, ¶ 27 (witness’s 

testimony about her credentials is not expert testimony).  

                                      
6 The court of appeals held that “[s]ignificant parts of the officer’s 
testimony were not facts within the knowledge of ordinary citizens, 
including the officer’s testimony regarding his wet lab training.”  
Kubuugu, slip op. at 7.  This holding greatly discounts an ordinary 
person’s fundamental understanding of digestion. 

https://www.lexis.com/research/buttonTFLink?_m=39c2d85a9f670c3978921cb2b9ec3d77&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b141%20P.3d%20845%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=74&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b972%20F.2d%201566%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLzVzt-zSkAz&_md5=d36d13f91c91121a1af866bad23a7f26
https://www.lexis.com/research/buttonTFLink?_m=39c2d85a9f670c3978921cb2b9ec3d77&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b141%20P.3d%20845%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=74&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b972%20F.2d%201566%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLzVzt-zSkAz&_md5=d36d13f91c91121a1af866bad23a7f26
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The key inquiry, as noted above, is whether a person, without that 

experience, could come to the same conclusions.  See Ramos, ¶ 9.  While 

the officer used the word “metabolized,” that is not a technical term that 

requires expert testimony, as ordinary people understand generally how 

the body processes nutrients.  (TR 4/4/12, pdf 449:15).  See Ramos, ¶ 10; 

see also Venalonzo, at ¶ 27 (“As for the distinction between leading and 

non-leading questions, the terms themselves may not be familiar to a 

lay person, but the concepts certainly are.  The ordinary person could be 

expected to understand that asking a question, especially of a child, 

that in itself suggests the answer would yield a less reliable response.”).  

In any event, the substance of the officer’s testimony was really nothing 

more than a statement that alcohol that has been consumed smells 

differently than alcohol that has been spilled.  The way that alcohol 

smells is within a juror’s experience without specialized training; thus, 

it was appropriate lay testimony.  See Mollaun, 194 P.3d at 419 

(holding that a witness does not need to be a drug expert to testify that 

a person’s eyes appeared dilated); People v. Graybeal, 155 P.3d 614, 619 

(Colo. App. 2007) (lay witness identification of marijuana is permissible 
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when the witness can provide the proper foundation for their 

knowledge).  

2. The defendant opened the door to 
the officer’s testimony. 

The officer’s testimony was directly responsive to defense counsel’s 

cross-examination regarding whether the odor of alcohol could have 

been the result of beer spilled on the defendant’s jacket.  (TR 4/4/12, pdf 

431-32).  “The concept of ‘opening the door’ represents an effort by 

courts to prevent one party from gaining and maintaining an unfair 

advantage by the selective presentation of facts that, without being 

elaborated or placed in context, create an incorrect or misleading 

impression.”  Golob v. People, 108 P.3d 1006, 1012 (Colo. 2008); see also 

People v. Pernell, 2014 COA 157, ¶ 40, aff’d on other grounds, Pernell v. 

People, 2018 CO 13 (“defense counsel’s accusations of fabrication in his 

opening statement opened the door to the admission of her 

statements”).  So when one party opens the door to otherwise 

inadmissible evidence, the other party may ask questions about that 

topic.  See Golob, 180 P.3d at 1012; see also McCormick on Evidence, § 
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57, at 229-32 (John W. Strong, ed., 4th ed. 1992) (“[M]ost courts seem to 

say generally that ‘one who induces a trial court to let down the bars to 

a field of inquiry that is not competent or relevant to the issues cannot 

complain if his adversary is also allowed to avail himself of the 

opening.’”).   

Because the defendant injected the issue into the case in an 

attempt to convince the jury that the detected odor was the result of 

spilled beer rather than his intoxication, the prosecution was entitled to 

ask additional questions of the witness on that topic.  (TR 4/4/12, pdf 

431-32).  See Charles A. Wright & Kenneth W. Graham, Jr., Federal 

Practice and Procedure § 5039.1 (2d ed. 2005) (“The power of the parties 

to expand the realm of relevance and admissibility by the introduction 

of evidence lies at the core of the notion of ‘opening the door,’ properly 

applied.”); see also People v. Tenorio, 590 P.2d 952, 958 (Colo. 1979) 

(defense opened the door to topic of defendant’s possession of a weapon 

when, in cross-examination he asked officer if he had his gun drawn at 

defendant); People v. Dunlap, 124 P.3d 780, 799 (Colo. App. 2004) 

(prosecutor has right to rebut adverse inferences “[w]hen the defense 
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opens the door to a topic”); State v. Guill, 228 P.3d 1152, 1163 (Mont. 

2010) (a party may open the door to a given subject during opening 

statements by “broaching a certain topic that would otherwise be off 

limits”).  The officer’s testimony on redirect examination thus placed his 

answer on cross-examination in context and was properly admitted.  See 

Venalonzo, ¶ 44 (defendant opened the door to investigating officer’s 

testimony that, in his experience as a school teacher, children only 

make up trivial stories, not serious accusations).  

3. Any error was harmless. 

However, even if the trial court erred by admitting the evidence, 

any error was harmless because it did not substantially influence the 

verdict or affect the fairness of the trial proceedings.  See Hagos, ¶ 12.   

Error related to admitting expert testimony under the guise of lay 

testimony is only reversible if the defendant asserts he was surprised by 

the testimony and could not effectively cross-examine it.  See People v. 

Conyac, 2014 COA 8M, ¶¶ 68-70.  Here, the defendant made no such 

assertion in the trial court, and other than summarily claiming on 

appeal that he did not have a “meaningful opportunity to prepare a 
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complete defense,” the defendant failed to explain how he was 

prejudiced by the lack of notice or how counsel’s cross-examination 

would have been different had the officer’s testimony been disclosed 

prior to trial.  See People v. Greer, 262 P.3d 920, 931 (Colo. App. 2011) 

(“[D]efendant’s claim that he was unfairly surprised and unable to 

prepare adequately for cross-examination is discredited by his failure to 

move for a continuance.”); see also People v. Rollins, 892 P.2d 866, 874 

n.13 (Colo. 1995) (an accused may not complain about matters that 

could have been corrected with a timely objection).   

Indeed, the defendant effectively cross-examined the officer.  The 

officer admitted that he did not observe any impaired balance or slurred 

speech and conceded that he could not determine the quantity of alcohol 

the defendant had ingested based on the odor of alcohol.  (TR 4/4/12, pdf 

436-37, 459:6-7).  And in fact, it was the defendant who injected the 

testimony regarding the source of the alcoholic odor into the case.  (Id. 

at pdf 431:6-12).  Thus, he has not met his burden of establishing that 

the error was prejudicial.  See People v. Froehler, 2015 COA 102, ¶ 43 

(concluding that even under harmless error standard, any error in 
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allowing a lay witness to provide expert opinion testimony was 

harmless because defendant failed to explain “how defense counsel’s 

cross-examination would have been different had the detective’s 

testimony been disclosed prior to trial”).  

Finally, because the evidence at trial overwhelmingly established 

the defendant’s guilt, any error does not require reversal.  See Marsh v. 

People, 2017 CO 10M, ¶¶ 41-42 (even assuming forensic interviewers’ 

testimony included inadmissible expert testimony, it was harmless 

where evidence was overwhelming); Russell v. People, 2017 CO 3, ¶ 8 

(same). 

The officer’s properly admitted testimony, to which there was no 

objection, describing his observations of the defendant, the fact that the 

defendant refused to take a blood or breath test, and the open beer cans 

provided overwhelming evidence of the defendant’s guilt.  The 

defendant was observed driving erratically with his child in the car.  

The officer saw the defendant make a U-turn in front of oncoming 

traffic, drive well below the posted speed limit, and back up over a bush 

in a parking lot.  When he was stopped, the defendant was holding an 
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open beer can, which was partially consumed, and there were several 

empty beer can in the backseat of his car.  (TR 4/3/12, pdf 368:21-23).  

The officer smelled “the odor of an unknown alcoholic beverage about 

his person.”  (Id. at pdf 372:11-12).   

The court of appeals erroneously determined that the error was 

not harmless because there was no direct evidence of the defendant’s 

intoxication: 

Because there were no results from either breath 
or blood alcohol detection tests, there was no 
direct evidence of his intoxication. 

Kubuugu, slip op. at 8.  However, the very fact that the defendant 

refused the breath or blood alcohol tests can be considered by the jury 

as direct evidence of his intoxication.  (TR 4/4/2012, pdf 388-89).  § 42-4-

1301(6)(d), C.R.S. (2017); People v. Hyde, 2017 CO 24, ¶ 13 (citing § 42-

4-1301(6)(d) (refusal admissible at trial to prove guilt of DUI)); 

Fitzgerald v. People, 2017 CO 26, ¶ 27 (“The prosecution’s use of a 

defendant’s refusal to consent to a blood or breath test as evidence of 

guilt, in accordance with the terms of Colorado’s Expressed Consent 

Statute, does not violate the Fourth Amendment.”); see also Birchfield 
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v. North Dakota, 136 S. Ct. 2160, 2185 (2016) (approving of “implied-

consent laws that impose civil penalties and evidentiary consequences 

on motorists who refuse to comply”).   

And there can be no claim that the officer’s observations of the 

defendant’s reckless driving or his detection of the odor of alcohol was 

improperly admitted.  See Stewart, 55 P.3d at 123.  Additionally, the 

prosecutor did not rely on the officer’s challenged opinion testimony in 

closing argument.  Marsh, ¶ 42 (error was harmless where prosecutor 

did not rely on the forensic interviewers’ testimony in closing 

argument). 

Thus, any error in the admission of the officer’s opinion testimony 

was harmless.  See Stewart, 55 P.3d at 124. 

CONCLUSION 

Based on the foregoing arguments and authorities, the People 

respectfully request that this Court reverse the judgment of the court of 

appeals and affirm the defendant’s convictions. 
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