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ISSUE ANNOUNCED BY THE COURT 

Whether a police officer’s entry into the defendant’s hotel room constituted an 

unreasonable entry that violated the Fourth Amendment, where the officer was 

invited by the defendant’s father and the defendant herself consented to the entry.   

STATEMENT OF THE CASE  

The State charged Susan Stock with one count of third-degree burglary1 and 

one count of theft of cash with a value of $1,000 or more but less than $20,000.2  

(R.CF,pp.1-2).  The charges were based on allegations that Ms. Stock had unlawfully 

entered vending machines belonging to Best Western with the intent to commit the 

crime of theft and had taken cash from the machines.  (Id. at p.2).   

A jury convicted Ms. Stock as charged.  (Id. at pp.110-11). The jury also 

answered a special interrogatory, finding that the value of the cash taken was at least 

$1,000 but less than $20,000.  (R.Tr.(3/16/11),p.52; R.CF,p.112).  The court 

sentenced Ms. Stock to two years of supervised probation.  (R.Tr.(5/5/11),pp.23-26; 

R.CF,pp.119-20).  Ms. Stock appealed, and her conviction was reversed by the court 

of appeals, as the trial court erroneously denied Ms. Stock’s motion to suppress 

evidence. 

  

                                                 
1 § 18-4-204(1), C.R.S. 2010, a class 5 felony. 
2 § 18-4-401(1)(a), (2)(c), C.R.S. 2010, a class 4 felony. 
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STATEMENT OF THE FACTS 

Susan Stock worked as a front-desk clerk at the Best Western Hotel in Winter 

Park, Colorado, and she lived in a room at the hotel.  (R.Tr.(3/15/11),pp.56-57,p.93).   

She was unable to save anything and lived paycheck to paycheck.  (Id. at p.56).  Ms. 

Stock supplemented her income with sales commissions from the nearby ski resort 

and a local ski rental shop, paid to her through the hotel.  (Id. at pp64-65; 

R.Tr.(3/14/11),pp.209-11).  She was a top seller, and had earned $1200 total the 

previous year. (R.Tr.(3/15/11),p.66).   

In the spring of 2010, Ms. Stock suffered a series of unexpected financial 

challenges. (Id. at p.55,p.69; R.Tr.(3/14/11),p.213).  She was anxiously awaiting her 

commission checks, but as of mid- to late March, she still had not gotten one.  

(R.Tr.(3/15/11),pp.64-65,p.67; R.Tr.(3/14/11),pp.213-16).  Ms. Stock had seen a 

spreadsheet on the manager’s desk that detailed that Ms. Stock was owed about $1000 

in commissions.  (R.Tr.(3/15/11),p.64, p.66).   

The hotel had three soda vending machines, one on each floor.  

(R.Tr.(3/14/11),p.196).  Ms. Stock decided to take money out of the first-floor  

machine to cover her expenses and then return the money when she got her 

commission check.  (R.Tr.(3/15/11),p.70).  Ms. Stock got the vending machine key 

from the hotel manager and kept it.  (R.Tr.(3/14/11),pp.196-97,pp.203-06,p.221; 
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R.Tr.(3/15/11),p.30).  At night, when no one else was working, she used the key to 

get the money out of the first-floor machine.  (R.Tr.(3/15/11),pp.70-72).  She did the 

same thing again about 10 days later.  (Id. at p72).  She kept the key so that she could 

get into the machine to return the money once she got her commission check.  (Id. at 

p.76).   

In May 2010, the manager noticed that her vending machine key was missing.  

(R.Tr.(3/14/11),p.197,p.220).  After getting a new key, she opened the machine and 

found only $17 in the first-floor machine.  (Id. at pp.198-200).  Because she believed 

that amount was lower than it should have been, she called the police.  (Id. at pp.198-

201).   

Ms. Stock initially told police that she had not taken any money.  

(R.Tr.(3/14/11),p.229; R.Tr.(3/15/11),pp.79-80).  She then told the hotel owner that 

she had.  (R.Tr.(3/14/11),p.236,p.238; R.Tr.(3/15/11),p.80).  Following her 

conversation with the owner, the owner called the police, and police returned to the 

hotel.  (R.Tr.(3/14/11),p.237; R.Tr.(3/15/11),pp.27-28,p.83).   

Two officers arrived and went to Ms. Stock’s room to question her.  

(R.Tr.(3/14/11),p.237; R.Tr.(3/15/11),pp.27-28,p.83).  This police action gave rise to 

the motion to suppress at issue here, and is discussed in more detail below.  During 

the interrogation, and consistent with her testimony at trial, Ms. Stock admitted that 
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she had taken the money but had always intended to pay it back once she got her 

commission check. (R.Tr.(3/15/11),p.30,pp.35-36,p.83,pp.101-05).  At the end of the 

interrogation, Ms. Stock gave the investigating officer the vending machine key.  (Id. 

at pp.33-34).   

There was a dispute at trial as to the amount Ms. Stock took.  The investigating 

officer testified that he had asked Ms. Stock how much money she had taken and she 

had said she did not know.  (Id. at pp.31-32,p.35).  He said he then asked her how she 

had spent it, and by adding those amounts together, reached a total of $1375.  (Id. at 

p.32).  The manager believed the machine should have contained $1200 to $1300 by 

early May.  (R.Tr.(3/14/11),pp.198-201). 

Ms. Stock testified and was impeached with her previous felony conviction for 

theft.  (R.Tr.(3/15/11),pp.57-58,p.98).  Ms. Stock explained that her understanding of 

the officer’s questions had been that he was asking her about her general monthly 

expenses, not how she had spent the vending machine money.  (Id. at pp.75-76).  

Consistent with her first statement, to the hotel owner, Ms. Stock testified that she 

had taken $550 to $600, not $1375. (Id. at pp.72-76).   

SUMMARY OF THE ARGUMENT 

The State violated Ms. Stock’s state and federal constitutional rights to be free 

from unreasonable searches of her home.  Because the officer who knocked on Ms. 
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Stock’s door knew that Ms. Stock’s father did not live there, he could not legally rely 

on the father’s consent to enter Ms. Stock’s home.  Alternatively, the father’s actions 

did not amount to consent. 

For the first time in this Court, the State asserts the alternative argument that 

any fruit of the illegal police entry was admissible under the attenuation exception to 

the fruit of the poisonous tree doctrine.  This Court should decline to address this 

argument, as it was waived when the State did not raise it during the trial court.  

Regardless, the exception does not apply here.   

ARGUMENT 

I. THE OFFICER’S ENTRY INTO MS. STOCK’S HOME WAS UNLAWFUL, AND THE 
COURT OF APPEALS CORRECTLY REVERSED THE TRIAL COURT’S ORDER DENYING 
MS. STOCK’S MOTION TO SUPPRESS.    
   
A. Standard of Review 
 

Ms. Stock agrees with the State that the issue is preserved.  Ms. Stock also 

agrees that a court’s ruling on a motion to suppress presents a mixed question of fact 

and law and this Court reviews factual findings for clear error and legal conclusions de 

novo.  People v. Munoz-Gutierrez, 2015 CO 9, ¶ 14; People v. Syrie, 101 P.3d 219, 222 

(Colo. 2004).   
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B. Relevant Facts 
 

(1) Evidence at the Suppression Hearing 
 

At the suppression hearing, the police officer, Ms. Stock, and Ms. Stock’s father 

all testified.  (R.Tr.(1/14/11)).   

The officer testified that the hotel owner had called the police to report that he 

had identified the employee who had taken the money, and the officer responded to 

the hotel.  (Id. at p.31).  There, the owner told him that Ms. Stock had admitted taking 

the money.  (Id. at pp.33-34).  The owner also told the officer that Ms. Stock lived in a 

room at the hotel.  (Id. at pp.33-34,pp.78-79)  The owner directed him to Ms. Stock’s 

room.  (Id. at p.34).   

The officer knocked on the room’s door, and Ms. Stock’s father answered.  (Id. 

at p.34).  The officer testified that he assumed the father did not live in the hotel 

room and was just visiting.  (Id. at p.110).  He said that when the father opened the 

door, he saw no indication that the father lived there.  (Id. at p.110).   

The officer testified that the father opened the door and stepped back.  (Id. at 

p.108,p.111).  The officer believed “it was an inferred invitation if not a specific 

articulated come inside.”  (Id.).  He did not remember the father saying anything.  (Id.).  

The officer stepped into the room.  (Id.).  The officer testified that the father asked 
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whether he should stay and the officer “[b]asically asked him to leave.”  (Id. at 

p.34,p.108). 

When the officer was already “two steps” inside the door, he spoke to Ms. 

Stock.  (Id. at p.34). He told her that the hotel owner had reported a theft, and he 

asked her if she would talk to him about it.  (Id. at p.36).  Ms. Stock said yes and 

cleared a chair for him.  (Id. at p.36,p.39).  The officer testified that when he entered 

the room, Ms. Stock was “a little emotional, little upset, she was tearful.” (Id. at 

p.38,p.67) 

The officer then questioned Ms. Stock about the alleged theft.  Ms. Stock 

admitted that she had taken the vending machine key and then taken money from the 

machine on two occasions.  (Id. at pp.39-41).  The officer testified that he asked Ms. 

Stock what she had purchased with the money, and she reported purchases totaling 

$1375.  (Id. at pp.69-71).  At the end of the interrogation, she retrieved the key from a 

dresser drawer, gave it to him, and then completed a written statement.  (Id. at pp.41-

42).  The interrogation lasted 30 minutes.  (Id. at p.44).   

Ms. Stock testified.  She said that she was nervous, upset, very emotional.  (Id. 

at p.83).  She testified that “right before [the officer] got to the door, I was laying on 

my bed crying.” (p.92).  She testified that she did not want the officer to enter her 
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room to speak to her, and that she never consented to his entry into her room.  (Id. at 

p.101). 

Ms. Stock’s father testified he was in his daughter’s room when there was a 

knock on the door.  (Id. at p.104).  She was in the center of the room crying.  (Id.).  

The officer said, “I would like to speak to Ms. Stock, and would you please leave.  

(Id.).  The father testified that he “stepped out and [the officer] came in.  (Id. at 

p.104,p.105).  He did not live in the motel room.  (Id. at p.105).  He testified that he 

did not invite the officer in.  (Id. at p.106). 

(2) The Trial Court’s Ruling 
 

The trial court denied Ms. Stock’s motion to suppress.  At the end of the 

hearing, the court found that the officer made a legal entry into the hotel room.  

(R.Tr.(1/14/11),pp.127-31).  It later reconsidered its oral ruling on the legality of the 

officer’s entry and issued a written order that supplanted the earlier ruling on that 

issue.  (R.CF,pp.83-85).   

In the order, the court made the following factual findings.  It found that the 

officer was told by the hotel owner that Ms. Stock lived at the hotel.  (Id. at p.83).  It 

found that Ms. Stock’s father did not live in the hotel.  (Id. at p.84).  It also found that 

at the time the officer knocked on the door and the officer answered it, the officer did 

not believe the father lived in the hotel room.  (Id. at p.83).  It further found that the 
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father used no words, and the officer “inferred [the father], by his actions, was 

inviting him into the defendant’s hotel room.”  (Id. at pp.83-84).   

It also found that “[a]lthough there was no specific evidence on this point, . . . a 

father is not a casual visitor.”  (Id. at p.84).  It found that Ms. Stock and her father 

“were waiting for law enforcement” and that “Mr. Stock opened the door for his 

daughter because she was on the bed crying.”  (Id. at p.85).   

The court concluded that the entry was not supported by a warrant or by 

exigent circumstances.  (Id. at p.84).  It then concluded that the officer “had 

permission to enter the defendant’s hotel room, first from the defendant’s father and 

then from the defendant herself.”  (Id.).  The trial court relied on People v. White, 64 

P.3d 864 (Colo. App. 2002).  (Id. at pp.84-85).  It concluded that Ms. Stock’s “father 

invited [the officer] into the entry area of the hotel room and had the right to do so.”  

(Id. at p.85).   

(3)  The Court of Appeals’ Ruling 

The court of appeals reversed. Relying on this Court’s decisions in People v. 

Petersen, 939 P.2d 824 (Colo. 1997), and People v. McKinstrey, 852 P.2d 467 Colo. 1993), 

as well as U.S. v. Matlock, 415 U.S. 164 (1974), and Illinois v. Rodriguez, 497 U.S. 177 

(1990), the court of appeals concluded that when the officer relied on Ms. Stock’s 

father’s consent, the father had neither actual authority nor apparent authority to give 
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lawful consent.  (Slip op. at pp.4-9).  It further concluded that “the fact that the father 

was a relative and not merely a casual visitor does not provide a legal basis for the 

officer’s entry.”  (Id. at p.9).  It then found the error was not harmless beyond a 

reasonable doubt and reversed Ms. Stock’s convictions.  (Id.).   

C. Law and Analysis 
 

The Fourth Amendment to the United States Constitution and article II, 

section 7 of the Colorado Constitution proscribe all unreasonable searches and 

seizures.  Thanks to these constitutional protections, a police officer may not enter a 

person’s home without a warrant.  Illinois v. Rodriguez, 497 U.S. 177 (1990); People v. 

Prescott, 205 P.3d 416, 419 (Colo. App. 2008).  Indeed, “[t]he clearest right is [the right] 

to be free from unreasonable governmental intrusion into one’s home.”  People v. 

O’Hearn, 931 P.2d 1168, 1172-73 (Colo. 1997) (citing Payton v. New York, 445 U.S. 573, 

589-90 (1980)).  “Unreasonable ‘physical entry of the home’ is the ‘chief evil’ against 

which the Fourth Amendment is directed.”  Id. (citing Payton, 445 U.S. at 585).  “[T]he 

Fourth Amendment has drawn a firm line at the entrance to the house.”  Payton, 445 

U.S. at 590; see Florida v. Jardines, --- U.S. ---, ---, 133 S.Ct. 1409, 1414 (2013)(“But 

when it comes to the Fourth Amendment, the home is first among equals.  At the 

Amendment’s ‘very core’ stands ‘the right of a man to retreat into his own home and 
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there be free from unreasonable governmental intrusion.’” (quoting Silverman v. United 

States, 365 U.S. 505, 511 (1961)). 

“The principal protection for citizens against governmental intrusion into the 

home is the requirement of a warrant based on probable cause for search or arrest.”  

O’Hearn, 931 P.2d at 1173 (citing Welsh v. Wisconsin, 466 U.S. 740 (1984)).  A 

warrantless search or seizure is per se unreasonable unless the prosecution establishes 

that it falls within a recognized exception to the warrant requirement.  Katz v. United 

States, 389 U.S. 347 (1967); People v. Hauseman, 900 P.2d 74, 77 (Colo. 1995).   

It is the government’s burden to prove that a warrantless entry was 

nevertheless constitutionally permissible.  See Syrie, 101 P.3d at 222; Outlaw v. People, 17 

P.3d 150, 155 (Colo. 2001).  The defendant must only establish that the police officer 

acted without a warrant.  See Syrie, 101 P.3d at 222.  The prosecution then must 

demonstrate, by clear and convincing evidence, that the warrantless entry meets one 

of the specific exceptions to the warrant requirement.  Id. 

It is undisputed here that the police officer lacked a warrant.  It therefore was 

the government’s burden to prove that some exception to the warrant requirement 

rendered the officer’s entry into Ms. Stock’s home constitutional.  This it did not do. 
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(1) Ms. Stock’s father had neither actual nor apparent authority to 
consent to the officer’s entry.  
 

Valid consent is one recognized exception to the search warrant requirement.  

People v. Thirst, 685 P.2d 193, 201 (Colo. 1984); Schneckloth v. Bustamonte, 412 U.S. 218 

(1973)).   A police officer seeking to enter a home may obtain consent to enter either 

from the individual whose home is entered or from a third party who possesses 

common authority over the premises.  Rodriguez, 497 U.S. at 181; U.S. v. Matlock, 415 

U.S. 164, 171 (1974).  A police officer also may rely on the consent of a third party 

who lacked common authority, if a reasonable officer in the officer’s position would 

have believed that the third party had the required common authority.  Rodriguez, 497 

U.S. at 189-90; Petersen, 939 P.2d at 830-32.  That is, the entry is legal if the third party 

had “apparent authority” to consent to the entry. Rodriguez, 497 U.S. at 189-90; 

Petersen, 939 P.2d at 830-32.   

Here, the officer’s entry was unconstitutional because the officer entered Ms. 

Stock’s home on the basis of her father’s consent, the father did not have common 

authority over her home, and a reasonable officer would not have believed that he 

did.   
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a. Ms. Stock’s father lacked common authority to consent to the officer’s entry.  
 

Common authority was defined by the U.S. Supreme Court in U.S. v. Matlock:  

Common authority . . . rests rather on mutual use of the 
property by persons generally having joint access or control 
for most purposes, so that it is reasonable to recognize that 
any of the co-inhabitants has the right to permit the 
inspection in his own right and that the others have 
assumed the risk that one of their number might permit the 
common area to be searched. 

 
Matlock, 415 U.S. at 171 n.7.  This Court has adopted and routinely applied this 

definition of common authority as necessary for a third party to validly consent to 

police entry and/or search.  See Petersen, 939 P.2d at 827-28; McKinstrey, 852 P.2d 467; 

People v. Breidenbach, 875 P.2d 879 (Colo. 1994); People v. Hopkins, 870 P.2d 478, 480 

(Colo. 1994); People v. Savage, 630 P.2d 1070 (Colo. 1981).  In these cases, this Court 

has applied Matlock’s requirement that the third party have “mutual use of the 

property” and “joint access for most purposes” as meaning that the third party is a 

co-owner or co-inhabitant with the defendant.  See, e.g., McKinstrey, 852 P.2d at 470-71 

(affirming that a caretaker of defendant’s cabin who had a key did not have “joint 

access or control for most purposes”); Breidenbach, 875 P.2d at 883-84, 888-89 

(defendant’s father and brother had common authority over entire family compound 

where they all lived); Savage, 630 P.2d at 1072-73 (third party had common authority 

to consent to search of trailer where she, defendant, and two other people all lived 
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and “shared rent equally.”); see also People v. Fuerst, 2013 CO 28, ¶¶ 11-13 (“co-

occupant” and “co-tenant” had common authority). 

The discussion of common authority in Petersen is most illustrative.  In Petersen, 

a caretaker allowed police access to defendant’s farm.  939 P.2d at 825-826.  While 

defendant was away for a few days, the caretaker was feeding the dogs and watering 

houseplants.  Id. at 825.  He was a friend of the family and had visited the home 

“from time to time.”  Id.  This Court found the caretaker lacked common authority, 

emphasizing that a person with common authority has the power to permit a police 

search even “despite the presence of an owner-occupant who objects[.]” Id. at 828.  It 

then described the type of use that would give rise to common authority, explaining 

that a finding that the caretaker “possessed common authority over the property must 

be predicated on a determination that [his] access, use and control over the farm was 

comparable to or co-extensive with [defendant’s].” Id.  The Court then found no 

common authority.  Id. 

Here, the prosecution did not establish that Ms. Stock’s father had common 

authority over Ms. Stock’s home.  The facts presented at the suppression hearing and 

found by the trial court instead establish that the father was only visiting and was not 

a co-inhabitant of the hotel room.  Indeed, the State does not argue and apparently 
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concedes that Mr. Stock lacked common authority to consent to the officer’s entry in 

Ms. Stock’s home.  (OB,pp.16-31). 

b. Ms. Stock’s father lacked apparent authority to consent to the officer’s entry. 
 

The seminal case on the apparent authority doctrine is Illinois v. Rodriguez, 497 

U.S. 177 (1990).  In Rodriguez, police responded to a call and found a woman who had 

been severely beaten.  497 U.S. at 179.  She told the officers that the defendant had 

beaten her at an apartment in another part of town.  Id.  She said he was asleep there 

and consented to go to the apartment with officers and unlock the apartment for 

them so that they could arrest defendant.  Id.  She referred to the apartment as “our” 

apartment, and said she had clothes and furniture there.  Id.  The record did not reveal 

whether she currently lived there or formerly lived there.  Id.  Inside the apartment, 

officers found cocaine plus the sleeping defendant.  Id. at 180.  The Rodriguez court 

concluded the officers’ entry was lawful because they had a reasonable belief that the 

woman had authority to permit their entry.  Id. at 185-87.  It noted that if the officer 

lacked that reasonable belief, then “warrantless entry without further inquiry is 

unlawful unless authority actually exists.” Id. at 188-89.   

This Court applied Rodriguez in Petersen, emphasizing that an entry based on the 

consent of a party who in fact did not have authority over the premises is valid only if 

the police made a reasonable mistake of fact in believing that the party had that 
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authority.  939 P.3d 824.  An officer’s mistake of law regarding who actually has 

authority to make a valid consent does not make the entry constitutional.  Id.  In 

Petersen, the Court determined that the officers’ belief that the caretaker had authority 

to consent to their entry was not based on a mistake of fact.  Id.  Rather, it was based 

on a mistake of law—that a caretaker could validly consent to their entry.  Id. at 830-

32.  Because the officers’ error was not based on a reasonable mistaken belief that the 

third party who consented had authority to do so, the officers’ entry was 

unconstitutional.  Id. at 832; see also Hopkins, 870 P.2d 478. 

 Here, Ms. Stock’s father opened the door to Ms. Stock’s home, stepped back, 

and the officer entered.  When Ms. Stock’s father opened the door, the officer knew 

that he did not live in the hotel room.  The record supported that the officer lacked a 

reasonable belief that the father had actual authority over the premises.  (Slip op. at 

p.8).  Thus, the father did not have the necessary “apparent authority” to justify the 

officer’s reliance on it in entering the room.  Rodriguez, 497 U.S. at 189-90; Petersen, 939 

P.2d at 830-32; see U.S. v. James, 353 F.3d 606 (8th Cir. 2003))(“It cannot be reasonable 

to rely on a certain theory of apparent authority, when the police themselves know 

what the consenting party’s actual authority is[.]”); State v. Morse, 123 P.3d 832, 842-43 

(Wash. 2005)(guest lacked apparent authority to allow police to enter apartment, 

where she opened the door but said or did nothing to indicate she had authority to 
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consent to search, and police knew from discussion with apartment manager that only 

defendant’s name was on the lease). Cf. State v. Thompson, 578 N.W.2d 734, 740-41 

(Minn. 1998)(third party had apparent authority, where he was approximately 18 years 

old, opened the door at 6:00 a.m., and led the police into the home); People v. Ledesma, 

140 P.3d 657, 704-05 (Cal. 2006)(guest who answered the door had apparent authority 

to consent to entry as “the police may assume, without further inquiry, that a person 

who answers the door in response to their knock has the authority to let them enter”).  

(2) The officer’s entry was not otherwise justified based on an “agency 
theory” of consent or the reasoning of People v. White, 64 P.3d 864 
(Colo. App. 2002). 

 
Despite the clear import of these controlling authorities, the State makes two 

arguments in support of the officer’s entry in Ms. Stock’s home being justified: (1) Ms. 

Stock’s father’s consent was valid under an “agency theory” of consent and (2) his 

consent was valid because he was “more than a casual visitor,” based on the reasoning 

of People v. White, 64 P.3d 864 (Colo. App. 2002).  These arguments fail, as they are 

not supported by U.S. Supreme Court or Colorado case law.  Further, even if these 

rules were applied here, the officer’s entry remains unconstitutional. 

a. There is no “agency theory” or “more-than-a-casual visitor” type of consent under 
current law. 
 

The State posits that there are three types of consent—personal consent from 

the individual who is searched (or whose home or property is searched), consent 
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“through an agent,” and consent “from a third party who possesses common 

authority over the premises.” (AB, pp.17-27).  In support, the State points to Stoner v. 

California, 376 U.S. 483 (1964), People v. Petersen, 939 P.2d 824 (Colo. 1997), and U.S. v. 

Baswell, 792 F.2d 755 (8th Cir. 1986).  The State then argues that the officer’s entry 

into Ms. Stock’s hotel room-home was reasonable under “an agency theory.”  It 

maintains that under a totality of the circumstances, Ms. Stock “had conferred 

authority on her father to consent to the entry.” (OB,pp.16-27).   

The State also argues that alternatively, “[b]ecause the trial court here properly 

relied on White, this Court should . . . reverse the Court of Appeals’ opinion.”  

(OB,pp.27-31).3  It maintains the father’s consent was valid to allow the entry because 

he was more than a casual visitor.  (Id. at pp.30-31). 

Contrary to the State’s argument, neither U.S. Supreme Court nor Colorado 

case law support that consent can be valid if given “through an agent” or by “more 

than a casual visitor.” 

The State asserts that the U.S. Supreme Court case Stoner “acknowledge[es] that 

an agent properly authorized can consent to a search.”  (OB,p.19).  In Stoner, at issue 

was whether a hotel clerk’s consent to the police entry and search of defendant’s 

                                                 
3 This argument is faulty at its inception because White is a court of appeals case and 
has no binding effect on this Court.  See, e.g., Copper Mountain, Inc. v. Industrial Systems, 
Inc., 208 P.3d 692, 697-98 (Colo. 2009). 
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room was valid.  See Stoner, 376 U.S. 483.  The Supreme Court determined that it was 

not.  Id. at 486-88.  Stoner made reference to the possibility of an agent giving valid 

consent, but the Court ultimately rested its conclusion on the officers’ lack of any 

reason to believe the clerk had authority to grant them access—thus foreshadowing 

the apparent authority doctrine. See id. at 489-90.  And any suggestion that Stoner 

stands for the idea of an “agency theory” of consent subsequently was disavowed by 

the U.S. Supreme Court.   

First, in Matlock, the U.S. Supreme Court retreated from reliance on principles 

of property law in considering whether the third party had the necessary authority to 

consent to a governmental intrusion: 

The authority which justifies the third-party consent does 
not rest upon the law of property, with its attendant 
historical and legal refinements, see Chapman v. United States, 
365 U.S. 610 (1961)(landlord could not validly consent to 
the search of a house he had rented to another), Stoner v. 
California, 376 U.S. 438 (1964)(night hotel clerk could not 
validly consent to search of customer’s room) but rests 
rather on mutual use of the property by persons generally 
having joint access or control for most purposes[.] 
 

Matlock, 415 U.S. at 171 n.7.  See 5 LaFave, Search and Seizure § 8.3(a), at 196 (citing this 

Matlock footnote as communicating that the Court was “thus quite clearly turning 

away from the Stoner agency test[.]”).  



20 
 

 Then, in Illinois v. Rodriguez, 497 U.S. 177, 186-89, the Supreme Court further 

clarified its holding in Stoner and harmonized it with its holdings in Matlock and 

Rodriguez.  It noted that the reasoning of Stoner was ambiguous: was it resting on the 

fact that agency theory controls and the appearance of authority could never validate a 

search? Or was it resting on the fact that the police had no basis to believe that the 

hotel clerk had authority to consent to the search? Rodriguez, 497 U.S. at 187-88.  The 

Rodriguez court concluded: 

It is at least a reasonable reading of [Stoner], and perhaps a 
preferable one, that the police could not rely upon the 
obtained consent because they knew it came from a hotel 
clerk, knew that the room was rented and exclusively 
occupied by the defendant, and could not reasonably have 
believed that the former had general access to or control 
over the latter.  
 

Id. at 188.  It then reaffirmed Matlock and extended that holding to adopt the apparent 

authority doctrine.  See id. at 188-89; see also Georgia v. Randolph, 547 U.S. 103, 112 

(2006)(discussing Stoner as an example of factual pattern in which “no common 

authority could sensibly be suspected”). 

 The distinction between the application of agency principles and the 

common/apparent authority doctrine has been recognized by this Court.  See 

McKinstrey, 852 P.2d at 470-71; Hopkins, 870 P.2d at 480 n.3.  And, as discussed above, 

see Section I.D.(1), this Court has multiple times affirmed that the proper analytical 
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framework for whether consent is valid for a warrantless search or seizure is whether 

the consent was from the individual whose property is searched, from a third party 

who possesses common authority over the premises, or from a third party whom the 

police reasonably believed had authority to consent.  See McKinstrey, 852 P.2d at 470-

73; Hopkins, 870 P.2d at 480-82; Breidenbach, 875 P.2d at 888-89.  Courts from other 

jurisdictions agree. See generally State v. Bonilla, 366 P.3d 331, 337-38 (Or. 

2015)(articulating that the rule of Rodriguez, which rests on the protections provided 

by the Fourth Amendment, stands in contrast to the Oregon rule, which is based on 

the Oregon constitutional provision and applies agency principles); State v. Bartram, 

925 S.W.2d 227, 230–31 (Tenn. 1996)(concluding that “recent persuasive authority . . . 

rejects the agency theory as the test for analyzing the validity of third-party consent 

searches.”); People v. Burton, 947 N.E.2d 843, 850–51 (Ill. App. 2011) (reviewing U.S. 

Supreme Court precedent and concluding that “the authority justifying third-party 

consent is based not on the law of property but, rather, on the idea that mutual use of 

the property by persons having joint access or control for most purposes makes it 

reasonable to recognize that each may, in his or her own right, permit the 

inspection.”). 

Petersen also does not support the State’s premise of valid consent through an 

“agency theory.”  The case does include the language quoted by the State on p.19 of 
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the Opening Brief.  See Petersen, 939 P.2d at 829.  However, it does so in the context of 

dismissing an argument made by the State on appeal.  See id. 

At most, Petersen suggests, but does not hold, that an agent of the property 

owner may, under certain circumstances, have actual authority to consent.  See Petersen, 

939 P.2d at 829-30 (observing that the owner of the property at issue in that case had 

not made a broad request that the caretaker protect and secure the property); & at 

833-34 (Vollack, J., dissenting)(expressing the belief that the caretaker had sufficient 

authority to consent to the search based on his role on the property).  This Court has 

on one occasion found common authority based on the property owner’s grant of 

authority to a third party. See People v. Berow, 688 P.2d 1123, 1126-27 (Colo. 1984) 

(finding the authority required by Matlock satisfied because the apartment’s tenant 

“had asked [the third party] to watch the apartment and ‘arrest intruders.’”);4 see also 

People v. Rivers, 727 P.2d 394 (Colo. App. 1986) (defendant gave trailer park owners a 

key to his trailer and “explicitly granted them the authority to enter in case of an 

‘emergency,’” and terrible smell was an emergency, such that the trailer park owners 

consent to police entry of trailer was valid).  However, any authority less than 

“common authority,” (or a reasonable belief the third party has that authority), as set 

                                                 
4 Berow also concluded the officer’s entry was justified pursuant to the exigent 
circumstances exception to the warrant requirement.  688 P.2d at 1126-27. 
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forth in Matlock, Savage, and McKinstrey, fails to comply with controlling U.S. and 

Colorado Supreme Court precedent, as set forth above in Section I.D.(1).   

The State’s “more than a casual visitor” theory is similarly flawed, as it also 

does not comply with the requirements of Matlock and Rodriguez.  A “visitor,” even 

“more than a casual” one, by definition lacks “common authority” over the premises, 

as defined in Matlock and applied by this Court.  See Section I.D.(1)(a), supra. 

Further, and perhaps most importantly, this “more than a casual visitor” or 

“guest area” rule fails to comply with Payton v. New York, 445 U.S. 573 (1980).  In 

Payton, the U.S. Supreme Court made it abundantly clear that Fourth Amendment 

protections attach at the threshold of the home.  445 U.S. at 589-90.  “Payton did not 

draw the line one or two feet into the home; it drew the line at the home’s entrance.” 

Prescott, 205 P.3d at 219 (quoting State v. Clark, 844 S.W. 2d 597, 599 (Tenn. 

1992)(quoting United States v. Berkowitz, 927 F.2d 1376, 1388 (7th Cir. 1999)).  White, at 

bottom, assigns a “grey area” status to the parts of a home normally accessed by 

guests.   Any such grey area is incompatible with Payton’s black-and-white rule, which 

drew a hard line at the home’s threshold.  Plus, the rule is so malleable as to be 

unworkable and confusing for law enforcement and courts.  Application requires 

answering numerous factual questions—is a visitor a casual visitor or a trusted friend, 

which parts of the home are generally accessed by guests and which are not, etc.   
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To the extent these alternate theories of consent proposed by the State have 

support in case law, that case law predominantly issued between 1974 and 1990—that 

is, between issuance of Matlock and Rodriguez, the two controlling U.S. Supreme Court 

precedents.5 Following Matlock, this Court and those of other jurisdictions wrestled 

with the seeming tension between the fact that only unreasonable entries or searches are 

unconstitutional and the fact that police officers may make mistakes of fact as to who 

actually has common authority to consent to an entry or search.  Attempts to 

harmonize this tension created some opinions that seem to support the State’s current 

position. See, e.g., Baswell, 792 F.2d at 757; Nix v. State, 621 P.2d 1347 (Alas. 1981); 

People v. Shaffer, 444 N.E.2d 1096, 1099 (Ill. App. 1982)).   

White illustrates how the apparent authority doctrine appropriately resolves any 

tension.  In White, a family friend and overnight guest at defendant’s parents’ home 

answered the door when police knocked.  64 P.3d at 872.  The friend allowed the 

police into the living room of the house and then went to bring defendant and his 

                                                 
5 The State also relies on two cases from the Third Circuit. (OB,p.19).  These cases 
provide no guidance, as one addresses factual circumstances very different than those 
before this Court, see Bolden v. Southeastern Pa. Transp. Auth., 953 F.2d 807, 826-27(3rd 
Cir. 1991)(determining that a union can validly consent to terms and conditions of 
employment of members, such as drug testing), and the other also addresses quite 
different factual circumstances and does not actually reach any ruling on the validity 
of the third-party’s consent, see United States v. House, 524 F.2d 1035, 1041-42 (3rd Cir. 
1975)(not addressing whether seizure of defendants’ bank records from accountant 
was lawful, as none of the fruits of the seizure were used against defendants at trial). 
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father to the police.  Id.  The White court held that although this family friend did not 

have common authority over the home, the officer’s entry into the home was 

constitutional.  Id.  In reaching this conclusion, the White court reasoned that two 

theories were applicable: “apparent authority and actual authority based on a sufficient 

relationship to the premises.”  Id.  It then concluded that “under either theory, the 

result [t]here [was] the same.”  Id.  

In analyzing the actual and apparent authority doctrines, the White court first 

considered out-of-state authority for the proposition that a guest, who has limited 

authority over a home, may validly consent to an officer’s entry into a limited area of a 

home that is normally accessed by guests.  Id. at 871-72.  However, the White court 

also relied on its analysis that the police officers’ belief that the family friend had 

authority to allow them into the home, while mistaken, was a reasonable belief and 

therefore the entry was constitutional.  Id. at 872.  Notably, the out-of-state authorities 

relied on in White for the guest-area rule also relied on an apparent authority analysis 

as well.  See id.  

In short, Rodriguez and the apparent authority doctrine addressed and solved the 

problem of a guest opening a door to officers.  Because in most cases an officer has 

no reason to believe otherwise, the consent of a guest who opens the door will usually 

be sufficient to justify at least the officers’ initial entry.  See, e.g., People v. Walter, 890 
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P.2d 240, 243 (Colo. App. 1994) (finding that officers’ entry was constitutional 

because although the woman answering the door did not have common authority 

over the home, “at the time the [she] opened the door, the officer believed, or could 

reasonably have believed, that she was the occupant of the residence.”).  This case is 

unusual because here the officer actually knew otherwise.  He knew that the father did 

not live in the hotel room, and therefore his action in nevertheless entering the room 

was unconstitutional.  U.S. CONST. amends. IV, XIV; COLO. CONST. art. II, § 7. 

b. Even if this Court chooses to apply an agency theory of consent, the officer’s entry 
here was unconstitutional. 

 
The State maintains that the facts here establish that the officer’s entry was 

constitutional “because the record supported not only that defendant conferred 

authority on her father to consent to the entry, but also that it was reasonable for the 

officer to rely on that consent.”  (OB, p.21).  It asserts that “the totality of the 

circumstances shows that defendant’s father answered the door for defendant and 

consented to the officer’s entry on behalf of defendant because she was on the bed 

crying.” (Id.) (emphasis in original).  The State places great emphasis on its assessment 

that Ms. Stock had confessed to the owner that she took money and was aware police 

were coming and was waiting for them to arrive.  (Id. at pp.22-23).  It then makes a 

leap from Ms. Stock’s knowledge that police were coming to her instructing her father 

to let them inside her home.  (Id. at pp.23-25).   
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The trial court’s factual finding that Ms. Stock and her father were waiting for 

police and that the father opened the door for Ms. Stock have no support in the 

record and should be set aside by this Court.  See, e.g., People v. Broder, 222 P.3d 323, 

326-28 (Colo. 2010); People v. Platt, 81 P.3d 1060, 1065 (Colo. 2004); People v. Kaiser, 32 

P.3d 480,483 (Colo. 2001); People v. Jordan, 891 P.2d 1010, 1015-17 (Colo. 1995).  No 

one testified at the suppression hearing that Ms. Stock and her father were waiting for 

police to arrive.  (See R.Tr.(1/14/11)).  Instead, the record from the suppression 

hearing establishes simply that Ms. Stock had confessed culpability to the hotel owner 

and was in her hotel-room home crying, and her father was keeping her company.  

(R.Tr.(1/14/11),pp.83-84,pp.103-04).  See generally Moody v. People, 159 P.3d 611, 614 

(Colo. 2007)(appellate court erred in relying on trial proceedings to uphold trial 

court’s suppression ruling). 

Similarly, there is no support in the record that Ms. Stock asked her father to 

open the door.  Ms. Stock did not describe asking her father to open the door, simply 

saying her father let him in and she did not really want the officer to come in.  (Id. at 

p.101).  Her father just said that there was a knock and he answered it.  

(R.Tr.(1/14/11),pp.103-04).  The officer did not describe hearing Ms. Stock grant her 

father permission to open the door.  (Id. at pp.33-35,pp.108-11).   
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In sum, even applying the agency theory suggested by the State, there is no 

record support for a finding that Mr. Stock’s consent to the officer’s entry was valid.   

Cf. Berow, 688 P.2d at 1126-27; Rivers, 727 P.2d 394.   

c. Applying White does not make the officer’s entry constitutional. 

The State also maintains that the entry was valid under White, as “the 

defendant’s father had the right to invite the officer into the entry area of the hotel 

room, where any guests would normally be received.”  (OB,pp.30-31). 

First, application of this “guest area” idea to a hotel room-home is problematic.  

Unlike larger homes, a hotel room lacks designated guest spaces, like a foyer, and 

instead is more similar to a person’s bedroom.  Guests generally lack authority to 

grant access to a homeowner’s bedroom.  See generally State v. Cushing, 140 A.3d 1281 

(N.J. 2016)(finding that even a homeowner lacked authority to grant access to adult son’s 

bedroom, although she had authority over the rest of the house). 

Second, the trial court’s ruling admits that there was “no specific evidence” to 

support the court’s conclusion that the father was not a casual visitor.  (R.CF,p.85).  

The record suggests that the father actually was not “more than a casual visitor,” as 

cases have delineated that status.  There was no testimony regarding the father’s 

relationship with the hotel room, how frequently he was a guest, how long he was 

staying, or whether he had full run of the room or the authority to invite people over.  
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Cf.  U.S. v. Cos, 498 F.3d 1115 (10th Cir. 2007)(considering it relevant that third party 

was left alone by the defendant but ultimately finding no actual authority to consent, 

where third party was defendant’s girlfriend); U.S. v. Turbyville, 525 F.2d 57, 58-59 (8th 

Cir. 1975)(third party who gave consent wasn’t a “casual visitor,” as he had been 

staying in the house for several weeks and was “an occupant of indefinite duration”); 

State v. Sobczak, 2013 WI 52, ¶ 20 (considering it relevant the “duration” of the third 

party’s stay and whether the third party had been left alone in the home); Shaffer, 444 

N.E.2d at 1099 (third party was not a casual visitor, where he was defendant’s brother, 

“and a frequent visitor who had never been prevented from inviting friends into 

defendant's home”). 

Therefore, even under the suggested application of White, the State did not 

meet its burden of establishing the entry was constitutional. 

(3) The father’s silent acquiescence to the officer’s presence did not 
constitute valid consent. 

 
In addition, even if this Court finds that the father had either the necessary 

authority to consent or the appearance of authority, the entry remains illegal because 

the prosecution did not establish that it was an unambiguous consent to entry. 

The State argues that “[a]s an initial matter, . . . the trial court found as a matter 

of fact that defendant’s father, by his conduct, invited the officer to enter the room.” 

(OB, p.20).    
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However, it is undisputed that the father made no verbal consent.  According 

to the officer, prior to his entry, neither the officer nor the father said anything.  

(R.Tr.(1/14/11),p.34,p.108).  And the father testified to a different account: the 

officer knocked, the father opened the door, and the officer said, “I would like to 

speak to your daughter, and would you please leave,” and Mr. Stock stepped out of 

the room.  (Id. at p.104).  The trial court found that the officer knocked, and the 

father “opened the door and stepped back to allow [officer] into the room.  [Father] 

did not use any words to invite [officer] into the defendant’s hotel room.  [Officer] 

testified he inferred [Father], by his actions, was inviting him into the defendant’s 

hotel room.”  (R.CF,pp.83-84).   

The finding of valid consent requires a preliminary, baseline consideration: did 

the consenting party’s conduct, words, or both actually amount to permission for the 

officer’s entry?  See People v. Herrera, 935 P.2d 956, 958 (Colo. 1997) (citing Florida v. 

Royer, 460 U.S. 491, 497 (Colo. 1983); People v. Santistevan, 715 P.2d 792, 795 (Colo. 

1986)).  The prosecution must prove that it did.  See Herrera, 935 P.2d at 958-59. 

When the consenting party did not expressly consent to the entry, the relevant inquiry 

is whether his consent “may be . . . implied from a totality of the circumstances.”  

Berow, 688 P.2d at 1127. However, although consent may be implied, it must still be 

clear and unequivocal in order to justify an officer’s entry.  See People v. Santistevan, 693 
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P.2d 1008, 1012 (Colo. App. 1984) (noting that in the absence of “clear and positive 

evidence in unequivocal words or conduct expressing consent,” consent to a 

warrantless entry should not be found).  “[M]ere acquiescence to a claim of lawful 

authority” or failure to object to the entry does not amount to consent.  Santistevan, 

693 P.2d at 1012 (citing Bumper v. North Carolina, 391 U.S. 543 (1968)). 

Because the court of appeals found the entry unconstitutional on other 

grounds, it did not reach this question.  (See Slip op. at pp.1-9).  However, the trial 

court’s determination that the father consented to the officer’s entry is erroneous.  

Neither the officer’s testimony nor the father’s establish the father gave clear and 

unambiguous consent to the officer’s entry.  Absolute silence, by both the officer and 

the allegedly consenting party, is not clear and convincing evidence that the officer 

actually obtained permission to enter.  If the officer had asked to enter, and in 

response the father had stepped back, then consent could perhaps be implied.  The 

father’s silent step back, in response to the uniformed police officer’s silent presence, 

is not clear and unambiguous consent to the officer’s entry and the entry therefore 

was illegal.  U.S. CONST. amends. IV, XIV; COLO. CONST. art. II, § 7; see O’Hearn, 931 

P.2d at 1173-74 (no valid consent where officers testified that defendant opened the 

door and they just walked in); Prescott, 205 P.3d at 419-21 (finding no implied consent 

to the officer’s entry of defendant’s hotel room where officers knocked, woman who 
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opened the door left with one officer, and then the remaining officer stepped into the 

room without obtaining permission). Cf. U.S. v. Cotnam, 88 F.3d 487, 495 (7th Cir. 

1996)(defendant gestured to officer that he could use key to unlock door).  

II. THE EVIDENCE OBTAINED BY POLICE AS A RESULT OF THE ILLEGAL ENTRY 
IS NOT ADMISSIBLE PURSUANT TO THE ATTENUATION DOCTRINE.   
 
A. Standard of Review 
 
 Whether the attenuation exception to the fruit of the poisonous tree doctrine 

applies here is a mixed question of fact and law.  See People v. Lewis, 975 P.2d 160, 171 

(Colo. 1999).  Factual findings made by the trial court are accepted so long as they are 

supported by the record, and the legal conclusion is subject to de novo review.   See id. 

 The State’s claim that the attenuation exception applies here is not preserved, 

and is raised for the first time by the State in this Court.  For the reasons set forth 

below, see Section II.B.(1), this argument is waived and should not be considered by 

this Court.   

B. Law and Analysis  

(1) The Court should not consider the State’s attenuation argument, 
as the State is making this argument for the first time in this Court. 
 

The State asserts that although “[t]he trial court did not address the attenuation 

doctrine, . . . this Court can affirm the denial of a suppression ruling on any grounds 
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supported by the record.”  (OB, p.32).  The State cites Moody v. People, 159 P.3d 611, 

615 (Colo. 2007), and People v. Aarness, 150 P.3d 1271, 1277 (Colo. 2006), in support.   

The State’s reliance on Moody and Aarness is misplaced. 

Warrantless searches are presumptively invalid and the State bears the burden 

of establishing an exception to the exclusionary rule.  See, e.g., Syrie, 101 P.3d at 222.  If 

the State fails to meet this burden after having had a fair and full opportunity to 

present evidence, the State does not get a second chance.  See Steagald v. United States, 

451 U.S. 204, 209 (1981) (finding that the State could have defended a search on 

alternate grounds but it loses that right by failing to raise those grounds in a timely 

manner); People v. Martinez, 200 P.3d 1053, 1055 (Colo. 2009) (“Because it was not 

raised by the prosecution in the trial court and therefore not addressed by the trial 

court, we do not consider whether either the discovery of the arrest warrant or the 

Miranda advisement purged the taint of the defendant's initial illegal detention.”); Syrie, 

101 P.3d at 223 (finding that the State “surrendered” alternate theory of admissibility 

by not raising it in the trial court); People v. Salazar, 964 P.2d 502, 507 (Colo. 

1998)(because “it is axiomatic that issues not raised in or decided by a lower court will 

not be addressed for the first time on appeal,” not considering the State’s argument 

that a stop was actually a consensual encounter as that argument had not been raised 

below);  People v. Titus, 880 P.2d 148, 152 (Colo. 1994) (refusing to consider State’s 
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argument that evidence should be admitted under good-faith exception, as that wasn’t 

raised in the trial court); People v. Roybal, 672 P.2d 1003, 1006 & n.7 (Colo. 1983) (if the 

State does not present additional evidence or argument because it doesn’t anticipate 

the unfavorable ruling, those claims are waived);  Moland v. People, 757 P.2d 137, 141 

(Colo. 1988)(“unless suppression hearings are to be conducted ‘by installment,’ . . . the 

prosecution must be prepared to abide by the consequences of an adverse ruling 

when it elects not to offer available probative evidence”).     

Moody did not provide otherwise.  In Moody, the court of appeals had sua sponte 

considered whether defendant had standing to assert his suppression claim and 

determined that he lost because he did not.  159 P.3d at 613.  The prosecution had 

not raised the issue of defendant’s standing at the suppression hearing, at the trial, or 

on appeal.  Id. at 614.  The Moody court noted that generally, “arguments not advanced 

on appeal are generally deemed waived.”  Id. (citing Salazar, 964 P.2d at 507).  It then 

found that in “exceptional circumstances” sua sponte review might be appropriate—

however, it held that “while the court of appeals certainly has the power to address 

standing issue sua sponte, it may not do so in fairness to the defendant if resolution of 

the issue cannot be based on a factually complete and straightforward record.” Id. at 

616-17.  The Moody court then provided the following guidance: an argument against 

suppression raised for the first time on appeal should not be addressed “where, as 
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here, the factual record was undeveloped and could not be supplemented with reliable 

testimony upon remand, given the passage of time.” Id. 

People v. Aarness, 150 P.3d 1271 (Colo. 2006), also does not support the State’s 

argument.  In Aarness, at issue was the constitutionality of a police entry into 

defendant’s home under the Payton standard.  150 P.3d at 1276-77.  For the first time 

in the Supreme Court, the State raised exigent circumstances as justification for the 

police action.  Id. at 1277.  The Court determined it would consider that argument, 

reasoning that “[b]ecause exigent circumstances are an exception to the Payton 

standard, the doctrine is so inextricably intertwined with the Payton analysis.”  Id. at 

1277.  It then found exigent circumstances existed “as a matter of law based on the 

undisputed facts in the record.”  Id.   

Here, the State did not raise attenuation in the proceedings in the trial court.  

(R.CF,pp.51-52,pp.76-78).  And the trial court made no findings as to attenuation.  

(Id. at pp.83-85).  The State also did not make this argument in the court of appeals.  

(See AG’s Answer Brief, Flat File).  Attenuation is not “inextricably intertwined” with 

either the trial court’s, or the court of appeals’, holding.  To the contrary—by its 

definition, the attenuation doctrine requires analysis of an entirely separate sequence 

of events: the events that came after the government’s illegality.  Nor is it resolvable on 
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undisputed facts in the record. Accordingly, this Court should decline to consider the 

State’s attenuation argument.   

(2) The record does not support that any purported consent by Ms. 
Stock to the officer’s entry after he was already inside the room 
was sufficiently attenuated from the officer’s prior illegal entry to 
justify the intrusion. 

 
Evidence of a crime that is derived from evidence discovered through illegal 

police activity may be suppressed under the fruit of the poisonous tree doctrine. Perez 

v. People, 231 P.3d 957, 962 (Colo. 2010)(citing Wong Sun v. United States, 371 U.S. 471 

(1963)).  One exception to this doctrine is the “attenuation exception.”  Lewis, 975 

P.2d at 170 (citations omitted).  “The attenuation exception allows the admission of 

evidence obtained as the fruit of an illegal warrantless search or seizure when the 

connection between the lawless conduct of the police and the discovery of the 

challenged evidence has “become so attenuated as to dissipate the taint.”  Id. (citing 

Nardone v. United States, 308 U.S. 338, 341 (1939)); see also Florida v. Royer, 460 U.S. 491, 

507–08, (1983); Brown v. Illinois, 422 U.S. 590 (1975); People v. Rodriguez, 945 P.2d 1351, 

1364 (Colo. 1997).   

The test for determining whether to suppress evidence obtained as a result of a 

purported consent that follows improper conduct by the police is two-fold: courts 

must determine (1) whether the consent was obtained through exploitation of the 

prior illegality, and (2) whether the consent was voluntary. Rodriguez, 945 P.2d at 1364.   
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Breaking the causal chain requires a showing that the consent is “sufficiently an act of 

free will to purge the primary taint” of the illegal search. Brown, 422 U.S. at 602 

(quoting Wong Sun, 371 U.S. at 486); McCall v. People, 623 P.2d 397, 403 (Colo.1981).  

It is the prosecution’s burden to establish attenuation.  Lewis, 975 P.2d at 171. 

Generally speaking, factors the reviewing court should consider include the temporal 

proximity of the illegality and the consent, the presence of intervening circumstances, 

and the purpose and flagrancy of the official misconduct.  Brown, 422 U.S. at 603-04; 

Rodriguez, 945 P.2d at 1364.   

Here, following the unlawful entry by the officer, Ms. Stock made statements 

admitting wrongdoing, as well as gave the officer the vending machine key. (See 

R.Tr.(1/14/11).  Under the facts of this case, the State cannot meet its burden here.   

It is undisputed that Ms. Stock’s “consent” came after the officer was inside 

her home.  According to the record, no time passed between the officer’s unlawful 

entry and Ms. Stock’s purported assent to his presence.  The “lack of a significant 

intervening period of time does not, in itself, require that the evidence be suppressed 

for want of sufficient attenuation but bears directly on the probability of the taint.”  

Prescott, 205 P.3d at 422; see People v. Fines, 127 P.3d 79, 81-82 (Colo. 2006).  There is 

high probability of taint here, where Ms. Stock was confronted by the officer in the 

small confines of her hotel room-home, when she already was upset and tearful.  See 
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People v. Benson, 124 P.3d 851,854-55 (Colo. App. 2005)(considering a space of one 

hour to be a “relatively short” period of time but finding attenuation in part because 

knowing police were there, defendant voluntarily drove himself home, then escorted 

police to his marijuana). 

Nor were there any intervening circumstances.  The record shows that Ms. 

Stock’s “consent” to the officer’s presence happened immediately after the officer was 

inside her home.  There was no intervening circumstance such as termination of 

illegal custody or consultation with counsel to dissipate taint.  Lewis, 975 P.2d at 174 

(citing 5 LaFave, Search and Seizure § 11.4(b), at 263-64). Cf. Johnson v. Louisiana, 406 

U.S. 356 (1972)(intervening circumstances dissipated the taint where prior to lineup, 

defendant represented by counsel and appeared before judge who advised him of his 

rights). 

While the State concedes that no time passed and there were no intervening 

circumstances, it nevertheless argues that it has established attention based on “two 

facts.”  (OB, p.34).  Specifically, it points to the fact that “Defendant had confessed to 

committing the crimes.  And she was waiting in her room for law enforcement to 

arrive.”  (Id.).  It continues that “[t]hose facts show that defendant’s consent to the 

entry and subsequent confession were acts of her own free will, rather than being 

tainted by any illegality.”  (Id.).  The State does not explain how these facts break the 
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chain of causality between the officer’s illegal entry and Ms. Stock’s purported consent 

to his presence.  And no explanation is readily apparent, as the two circumstances 

pointed to by the State occurred before the illegal entry.   

The State maintains that attenuation is also established due to “the lack of any 

flagrancy or official misconduct.”  (OB, p.35).  In support, the State points to its 

assessment that “the police acted . . . well within constitutional bounds.” (Id.).  

However, whether the officer acted within constitutional bounds is the question 

presented in this case.  And if the State is right that he did, then this Court doesn’t 

even reach this step in the analysis.  Constitutional action therefore does not support a 

finding of attenuation.  While the record does not show any gross misconduct, that is 

just one of the factors.  The immediate nature of the purported consent, as well as the 

lack of intervening circumstances, weigh in favor of finding no attenuation in this 

case. 

CONCLUSION 

The State violated Ms. Stock’s constitutional rights by the officer’s warrantless 

entry into her home.  As a result, all fruit of that illegal entry should have been 

suppressed by the trial court, and the error warrants reversal.  The court of appeals’ 

well-reasoned opinion reached the correct conclusion in this case, and that opinion 

should be affirmed by this Court.   
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