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ISSUES ANNOUNCED BY THE COURT 

Whether the court of appeals erred when it ruled that a specific, identifiable 

individual had to be harmed for the defendant to be found guilty of attempted 

reckless manslaughter and attempted second degree assault.  

Whether the court of appeals erred when it ruled that the evidence was 

insufficient to convict the defendant of attempted reckless manslaughter and 

attempted second degree assault because there was some evidence to support the 

convictions.1  

STATEMENT OF THE CASE 

On June 12, 2007, the State charged Mr. Isidore Griego by Complaint and 

Information with one count of attempted manslaughter, a class five felony under 

§§18-2-101 and 18-3-104(1)(a) C.R.S., and one count of attempted second degree 

assault, a class five felony pursuant to §§18-2-101 and 18-3-203(1)(d).  (v1, p52-54)  

The State also charged one count of crime of violence pursuant to §18-1.3-

406(2)(a)(I)(A), C.R.S.  (v1, p52-54)   

 

 

                                                 
1 These issues are presented in reverse order from the order in which this Court 
granted the petition for writ of certiorari, but follow the sequence in which they were 
addressed in the State‟s Opening Brief.  In an effort to be helpful and for ease of 
reading, Mr. Griego has followed the State‟s order of discussion. 
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The State charged count one as:  

“[b]etween and including December 26, 2005 and October 
07, 2006, by engaging in conduct constituting a substantial 
step toward the commission of manslaughter, ISIDORE 
ARTHUR GRIEGO unlawfully, feloniously, and recklessly 
attempted to cause the death of any and all members of 
the public in his vicinity; in violation of sections 18-3-
104(1)(a) and 18-2-101 C.R.S.”   

 
(v1, p53)  The State charged count two as:  

“[b]etween and including December 26, 2005 and October 
07, 2006, by engaging in conduct constituting a substantial 
step toward the commission of assault in the second 
degree, ISIDORE ARTHUR GRIEGO unlawfully, 
feloniously, and recklessly attempted to cause serious 
bodily injury to any and all members of the public in his 
vicinity; by means of a deadly weapon, namely: a motor 
vehicle; in violation of sections 18-3-203(1)(d) and 18-2-101 
C.R.S.”   

 
(v1, p53) (emphasis added) 

Mr. Griego tried his case to a jury on August 24-30, 2010.  The jury convicted 

him of the two charged offenses.  (v2, p391; 8/30/10, p105)  The trial court 

sentenced Mr. Griego to two years in the Department of Corrections on count one, 

and four years in the Department of Corrections on count two, plus two years of 

mandatory parole, with the sentences to run concurrently.  (v2, p391; 10/29/10, p48-

49)   
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On appeal, the court of appeals found that, to support the convictions in this 

case, “the prosecution must establish that the defendants‟ behavior placed „another 

person,‟ that is, a discernible person, at substantial risk for likely death or serious 

bodily injury.  It is insufficient merely to establish that the defendant placed any and 

all members of the public in his vicinity at risk.”  Slip op. at 18-19.  The court held 

that the evidence in this case was therefore insufficient because there was no evidence 

in the record that “defendant‟s driving on either date jeopardized or threatened any 

oncoming traffic or individuals.”  Slip op. at 20. 

STATEMENT OF THE FACTS 

The charges in this case stemmed from two occasions when Mr. Griego was 

driving under the influence of alcohol (hereinafter, DUI).  

On December 26, 2005, at 9:30 p.m., Officer Hyde was driving his patrol car 

on South Platte Canyon Road in Arapahoe County, Colorado and saw a car traveling 

southbound with no headlights on.  (8/25/10, p57)  Officer Hyde turned around to 

stop the car and turned on his overhead lights.  (8/25/10, p57)  The other car‟s 

headlights turned on and off several times and after about half a block the car 

swerved halfway over the dividing line into the oncoming lane and then came back 

over into the southbound lane.  (8/25/10, p58)  The car moved onto the shoulder of 

the road but then drifted back over into the northbound lane.  (8/25/10, p58)  The 
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officer noticed an oncoming car and turned on his sirens.  (8/25/10, p58)  The 

oncoming car pulled over, and the car Officer Hyde was following drifted back to the 

right side of the road and into a ditch.  (8/25/10, p58-59)  The car hit a street sign 

and knocked it over, then drove back onto the road, turned left through a red light 

without stopping, and turned into an apartment complex about a block away.  

(8/25/10, p59-60)  The car slowed down and stopped when it hit a curb.  (8/25/10, 

p60-61)  Officer Hyde testified that Mr. Griego‟s driving “did not jeopardize or 

threaten any oncoming traffic,” and there was “never an imminent danger to the 

oncoming northbound car.”  (8/25/10, p75,79; 8/27/10, p168) 

The officer went up to the car; he could smell alcohol, the driver‟s speech was 

slurred, and the driver was unsteady.  (8/25/10, p61-62)  The driver was identified as 

Mr. Griego.  (8/25/10, p64)  Officer Hyde arrested Mr. Griego for DUI and Mr. 

Griego agreed to a blood test under Colorado‟s express consent law.  (8/25/10, p64-

65)  Officer Hyde took Mr. Griego to a police station; Mr. Griego became belligerent 

and refused the blood test.  (8/25/10, p65-66)  Officer Hyde gave him a summons 

for DUI.  (8/25/10, p71-72)   

On October 7, 2006, at 2:45 a.m., Officer Jones was dispatched to an 

intersection in Littleton, Colorado.  (8/25/10, p93)  When he arrived, the officer saw 

a person asleep at the wheel of a car parked at the intersection.  (8/25/10, p93)  The 
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car was running, but the person‟s foot was on the brake.  (8/25/10, p94)  No one else 

was in the vicinity of the car.  (8/25/10, p108-109)  The officer pounded on the 

window and yelled; it took about five minutes for the person to wake up.  (8/25/10, 

p94)  The driver rolled down the window; Officer Jones could smell alcohol on his 

breath and he had a hard time keeping his balance.  (8/25/10, p94,96)  The driver was 

identified as Mr. Griego.  (8/25/10, p95)  Officer Jones arrested Mr. Griego, advised 

him of Colorado‟s express consent law, and took him to a hospital for a blood test. 

(8/25/10, p96-97)  Officer Jones then took Mr. Griego to jail and gave him a 

summons for DUI.  (8/25/10, p97,112-113)  Mr. Griego‟s blood alcohol content was 

above the legal limit.  (8/25/10, p131)        

At trial, the State presented evidence that Mr. Griego had seven prior DUI 

incidents.  (8/25/10, p180-192; 8/27/10, p5-116)  The defense conceded that Mr. 

Griego had been driving while intoxicated on the two charged occasions and argued 

this was simply a DUI case and that the facts did not support a charge of attempted 

reckless manslaughter or attempted second degree assault.  (8/25/10, p47-55; 

8/30/10, p59-83) 

SUMMARY OF THE ARGUMENT 

Under the plain language of both the reckless manslaughter and second degree 

assault – reckless statutes, the State must prove beyond a reasonable doubt that there 
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was a substantial and unjustifiable risk of death or serious bodily injury to another 

person.  Here, the court of appeals correctly ruled that there was no actual, discernible 

person who was jeopardized or threatened.  Therefore, the evidence was insufficient 

to support the convictions.    

The State‟s theory of criminal liability for attempted reckless manslaughter and 

attempted second-degree assault is overly broad and could easily encompass all DUIs 

and other risky driving offenses such as speeding or running through a red light.  The 

State‟s theory cannot stand because it is beyond the legislative intent for these 

offenses.  The plain language of the relevant statutes makes clear that there must be a 

“substantial risk” of either death or serious bodily injury to “another person.”  Thus, 

without another person (meaning an actual person, not an abstract or hypothetical 

person) who could have been harmed (meaning an actual or real substantial risk of 

death or serious bodily injury, not an abstract risk), the conduct was not sufficient to 

prove those offenses. 

In this case, the State did not present evidence of another person for whom 

there was actually a substantial risk of death or serious bodily injury. Rather, the 

undisputed testimony at trial was that Mr. Griego‟s driving behavior did not 

jeopardize or threaten any oncoming traffic in the 2005 incident, and that in the 2006 

incident, there were no other cars around.  Accordingly, because the statutes require a 
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substantial risk to another person, and the evidence failed to show that in this case, 

the evidence was not sufficient to support the convictions. 

ARGUMENT 

I. THE COURT OF APPEALS CORRECTLY HELD THAT THERE 
WAS NO EVIDENCE TO FIND THAT MR. GRIEGO’S DRIVING 
JEOPARDIZED OR THREATENED ANY DISCERNIBLE 
PERSON SO AS TO SUPPORT THE CONVICTIONS OF 
ATTEMPTED RECKLESS MANSLAUGHTER AND 
ATTEMPTED SECOND DEGREE ASSAULT. 

 
A. Standard of Review. 

 
Mr. Griego agrees with the State‟s standard of review.  Questions of law are 

reviewed de novo.  Lucero v. People, 272 P.3d 1063, 1065 (Colo. 2012).  Statutory 

interpretation is also a question of law reviewed de novo.  People v. Manzo, 144 P.3d 

551, 554 (Colo. 2006).   

B. The plain language of the attempted reckless manslaughter and 
attempted second degree assault statutes requires that there be an 
actual substantial risk of death or serious bodily injury to an actual 
person. 

 
The court of appeals did not hold that a specific identifiable individual had to 

be harmed for the defendant to be found guilty of attempted reckless manslaughter or 

attempted second degree assault, as the question presented on certiorari suggests.  

Rather, the court of appeals in this case held that the evidence was insufficient to 

support the convictions because the prosecution failed to establish that “the 
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defendant‟s behavior placed „another person,‟ that is, a discernible person, at 

substantial risk for likely death or serious bodily injury.”  Slip op. at 19, 21.  The court 

of appeals found that the statutory term “another person” was not superfluous but 

also was not satisfied by the State “alleging the victim to be „any and all members of 

the public in [defendant‟s] vicinity.‟”  Slip op. at 15,19.  The court of appeals reviewed 

the evidence in the case and held “there is no evidence in the record from which a 

reasonable jury could find that defendant‟s driving on either date jeopardized or 

threatened any oncoming traffic or individuals.”  Slip op. at 20.  For the reasons 

presented in its opinion and in the arguments below, the court was correct. 

Reckless manslaughter is committed if a person “recklessly causes the death of 

another person.”  §18-3-104(1)(a), C.R.S.  Second degree assault, as charged here, 

reads: “[a] person commits the crime of assault in the second degree if: [h]e recklessly 

causes serious bodily injury to another person by means of a deadly weapon.”  §18-3-

203(1)(d), C.R.S.  A person acts recklessly “when he consciously disregards a 

substantial and unjustifiable risk that a result will occur or that a circumstance exists.” 

§18-1-501(8), C.R.S.  The inchoate offense of criminal attempt reads:  

A person commits criminal attempt if, acting with the kind 
of culpability otherwise required for commission of an 
offense, he engages in conduct constituting a substantial 
step toward the commission of the offense.  A substantial 
step is any conduct, whether act, omission, or possession, 
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which is strongly corroborative of the firmness of the 
actor‟s purpose to complete the commission of the offense. 

 
§18-2-101(1), C.R.S.    

Thus, attempted reckless manslaughter is committed when a person takes a 

substantial step with the intent to engage in and complete the conduct that produces a 

substantial and unjustifiable risk of death to another person, while consciously 

disregarding that risk.  People v. Thomas, 729 P.2d 972, 974-975 (Colo. 1986).  Similarly, 

attempted second degree assault, as charged here, is committed when a person 

knowingly engages in conduct while consciously disregarding a substantial and 

unjustifiable risk that the conduct will cause serious bodily injury to another person by 

means of a deadly weapon.  See People v. Esparza-Treto, 282 P.3d 471, 475-476 (Colo. 

App. 2011).  Both offenses are class five felonies.  §18-2-101(4), C.R.S.; §18-3-104(2), 

C.R.S.; §18-3-203(1)(d),(2)(b) C.R.S.   

The authority to define criminal conduct and to establish the legal components 

of criminal liability is vested solely in the General Assembly.  COLO. CONST. art. V, §1; 

People v. Cross, 127 P.3d 71, 73-74 (Colo. 2006) (citing Copeland v. People, 2 P.3d 1283, 

1286 (Colo. 2000)).   When a court interprets a statute, its primary task is to give effect 

to the General Assembly‟s intent.  People v. Banks, 9 P.3d 1125, 1127 (Colo. 2000).  To 

determine legislative intent, established rules of statutory construction dictate that a 

court start with the plain language of the statute.  People v. Summers, 208 P.3d 251, 254 
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(Colo. 2009).  If the language is unambiguous, a court looks no further and applies the 

words as written.  Id.  Moreover, if the plain language of the statute is clear, a court 

should not add words to it or subtract words from it.  Turbyne v. People, 151 P.3d 563, 

567 (Colo. 2007).  It is presumed the legislature “meant what it clearly said.”  State v. 

Nieto, 993 P.2d 493, 500 (Colo. 2000).  Therefore, a court should reject a statutory 

interpretation which renders words or phrases superfluous.  Cross, 127 P.3d at 73. 

Here, the court of appeals correctly ruled that there was no actual discernible 

person put in jeopardy of being harmed.  Thus, the court correctly found that the 

evidence was insufficient to support the convictions.  Under the plain language of 

both the reckless manslaughter and second degree assault – reckless statutes, the State 

must prove beyond a reasonable doubt that there was a substantial and unjustifiable 

risk of death or serious bodily injury to another person.  Requiring a substantial risk of 

death or serious bodily injury to another person is required for a criminal attempt 

charge as well, and likely is even more necessary.  See People v. Thomas, 729 P.2d 972, 

977 (Colo. 1986) (Dubofsky, J., specially concurring) (finding attempted reckless 

manslaughter a cognizable crime under the facts of the case because “the defendant 

came close enough to intending harm that he can be convicted of attempted reckless 

manslaughter”); see also People v. Krovarz, 697 P.2d 378, 381 n.9 (Colo. 1985) (noting 

that “every state court that has considered this question has declined to extend 
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attempt liability to reckless crimes, on the ground that one cannot intend to commit a 

crime defined as having an unintended result”).  In her special concurrence in Thomas, 

Justice Dubofsky noted that the problem with criminal attempt applying to reckless 

conduct, mentioned in the Krovarz footnote, 

reflected the concern of a commentator who observed that 
allowing one to be charged with attempted murder under 
the wide range of conduct encompassed within “reckless,” 
without a resulting death, may extend criminal liability 
for harmful conduct to situations such as driving very 
fast on the wrong side of the road while going around 
a curve. Enker, Mens Rea and Criminal Attempt, 1977 
Am.Bar Found.Res.J. 845, 854. The conduct is not in fact 
harmful if there is no traffic coming in the opposite 
direction. Id. The commentator suggested that where the 
actor risks harm, rather than intending harm, the conduct 
should be penalized under a legislative definition of a 
substantive crime instead of the common law definition of 
attempt. Id. at 859. Given the facts in this case, however, I 
am convinced that the defendant came close enough to 
intending harm that he can be convicted of attempted 
reckless manslaughter. 

 
Thomas, 729 P.2d at 977 (Dubofsky, J., specially concurring) (emphasis added). 
 

Without another person actually put at risk by the defendant‟s conduct, merely 

engaging in conduct that is potentially risky is too attenuated to amount to attempted 

reckless manslaughter and attempted second degree assault.  Under the State‟s theory 

of liability for these attempt crimes, the conduct becomes too far removed from the 

defined offenses and thus could include an incredibly broad array of risky driving 
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conduct (e.g., speeding, running a stop sign, texting while driving, or any distracted 

driving) – something the legislature has never intended.  Put another way, without an 

actual person at actual risk to establish these statutory elements, the conduct is legally 

insufficient.   

This concept is reflected in the fact that, in every attempted reckless 

manslaughter case in Colorado, an actual victim was alleged.  Riley v. People, 266 P.3d 

1089, 1090 (Colo. 2011) (defendant hit victim in neck with a knife); Arko v. People, 183 

P.3d 555, 557 (Colo. 2008) (defendant choked victim repeatedly and said she was 

going to die); People v. Young, 16 P.3d 821, 822 (Colo. 2001) (defendant assaulted three 

men with a knife); Thomas, 729 P.2d at 973 (defendant fired three shots at the fleeing 

man, two of which struck him); People v. Whittiker, 181 P.3d 264, 272 (Colo. App. 

2006) (defendant fired shots into car containing three other people); People v. 

Tallwhiteman, 124 P.3d 827, 830 (Colo. App. 2005) (jury convicted defendant of lesser 

included offense of attempted reckless manslaughter where intoxicated defendant 

stabbed victim in right side of his forehead); People v. Anderson, 70 P.3d 485, 486 (Colo. 

App. 2002) (defendant fired shots at police officers); People v. Allen, 78 P.3d 751, 752 

(Colo. App. 2001) (defendant fired numerous rounds of ammunition at pursuing 

officers during high speed chase); People v. Silva, 987 P.2d 909, 913 (Colo. App. 1999) 

(defendant stabbed victim with knife); People v. Palmer, 944 P.2d 634, 636 (Colo. App. 
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1997) (defendant fired a number of gunshots at three victims in a car), rev’d on other 

grounds, 964 P.2d 524 (Colo. 1998); People v. Requejo, 919 P.2d 874, 875 (Colo. App. 

1996) (defendant complicit in friend stabbing victim with a knife); cf. People v. Hennion, 

923 P.2d 256, 258-259 (Colo. App. 1995) (holding evidence insufficient to warrant 

jury instruction on lesser included offense of attempted reckless manslaughter where 

defendant denied pointing gun at victim, and prosecution‟s evidence showed only 

intent to kill).  These cases all reflect, even if not explicitly discussed, that a substantial 

risk to “another person” is an element of attempted reckless manslaughter.  Without 

“another person” actually being placed at risk, as required by the statutes, risky 

conduct is legally insufficient to establish the offense of criminal attempt to commit 

either manslaughter or reckless second degree assault. 

C. The State’s argument is based on a hypothetical situation and fails 
to account for the circumstances of this case.  Such speculation is 
insufficient to prove the elements of the offenses.  

 
In its Opening Brief, the State asserted that driving while intoxicated was 

sufficient to prove the elements for both offenses.  The State said the element of 

substantial and unjustifiable risk of death or serious bodily injury “was met when the 

defendant drove in an extremely intoxicated state on a public roadway.”  Opening 

Brief, p.18.   The State argued that the fact that another person was not killed or 

injured was “the result of sheer luck.”  Answer Brief, p.22.  The State further asserted 
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that the “risk the defendant disregards is the risk that he will very likely encounter 

another vehicle on the road while he is driving intoxicated” and will injure or kill 

another driver.  Id.  For the offenses of attempted reckless manslaughter and 

attempted second degree assault, the State points to the very thing it had to prove 

beyond a reasonable doubt – that there actually was a “very likely” (substantial) risk of 

death or serious bodily injury to another person.  Although the State contended it 

does not have to identify a “specific person” as being at risk of death or serious bodily 

injury, it does have to point to some actual, discernible person at substantial risk.  

Some potential or theoretical risk to a hypothetical person is not enough to support 

the convictions in this case.   

The State relied on People v. Hall, 999 P.2d 207 (Colo. 2000) for its analysis of 

reckless manslaughter. Opening Brief, p.18-20.   The State pointed to Hall’s analysis of 

the “risk of death” element and noted it can be to another person generally, rather 

than a specific individual.  Opening Brief, p.20.  However, Hall did not involve an 

attempt and it still noted the defendant “must risk causing death to another person.”  999 

P.2d at 220.  The State also cited People v. Deskins, 927 P.2d 368 (Colo. 1996) to 

support its argument.  Both Deskins and Hall are distinguishable precisely because they 

did not involve an attempt, but rather the completed offenses of reckless child abuse 

and reckless manslaughter, respectively.  Deskins, 927 P.2d at 369, 372; Hall, 999 P.2d 
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at 211.  Thus, there was an actual risk to an actual person in each of those cases and 

they are of very limited use for addressing the issue here when there is no substantial 

risk to an actual person. 

In Hall, the defendant hit and killed a fellow skier when the defendant was 

skiing in a reckless manner.  999 P.2d at 211.  This Court analyzed the offense of 

reckless manslaughter and particularly the definition of recklessness.  Id. at 217-220.  

The court found that to determine whether a risk is substantial, a court must consider 

the “likelihood that harm will occur and the magnitude of the harm should it occur.”  

Id. at 217.  However, this Court ruled that “[w]hether a risk is substantial is a matter of 

fact that will depend on the specific circumstances of each case,” and therefore a 

court “must inquire beyond the general nature of the defendant‟s conduct and 

consider the specific conduct in which the defendant engaged.”  Id.at 218.  This Court 

also cited Deskins to support the proposition that the risk of death can be to another 

generally, rather than to a specific individual.  Hall, 999 P.2d at 220.   

The court in Hall considered the evidence “for the limited purposes of a 

preliminary hearing” and remanded the case to the trial court for trial.  Id.  This Court 

stated, however, “[a]lthough a reasonable person would not necessarily conclude that 

the evidence proves beyond a reasonable doubt that Hall committed reckless 
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manslaughter, the evidence is sufficient to meet the limited purpose and low threshold 

at a preliminary hearing to establish probable cause.  Id. at 224. 

In Deskins, while driving under the influence of alcohol, the defendant collided 

with another car and killed three children.  Id. at 369.  The defendant argued that he 

could not be convicted of reckless child abuse because he was not aware there were 

children in the car.  Id. at 371.  This Court held that a person does not have to be 

aware or know that their conduct might affect a child in order to be guilty of reckless 

child abuse resulting in death.  927 P.2d at 371-373.  Rather, to establish recklessness, 

the person must only consciously disregard a substantial and unjustifiable risk that 

one‟s conduct could result in an injury to a child.  Id. at 373.  The court agreed that 

“„if a person acts recklessly and if that conduct…injures or kills a child or children, 

criminal liability attaches.‟”  Id. at 372 (quoting People v. Deskins, 904 P.2d 1358, 1361 

(Colo. App. 1995)).   

Deskins and Hall are distinguishable.  Both cases resulted in an actual death and 

thus are of limited help addressing the circumstance when another person is not 

nearby and in substantial risk of death or serious bodily injury.  Moreover, Deskins  

addressed recklessness as it related to the defendant‟s conduct or circumstances, and 

not the result element.  927 P.2d at 371.  By contrast, attempted reckless manslaughter 

requires that a defendant knowingly engage in conduct while being reckless as to the 
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result.  People v. Palmer, 964 P.2d 524, 527-528 (Colo. 1998); People v. Thomas, 729 P.2d 

972, 974-975 (Colo. 1986). 

The analysis in Hall is inapposite for several additional reasons.  First, this 

Court in Hall was considering the standard for probable cause to determine if the case 

could go forward to trial.  999 P.2d at 211, 224.  This Court specifically noted that 

“[o]bviously, this opinion does not address whether Hall is ultimately guilty of any 

crime,” and only held there was sufficient evidence to establish probable cause.  Id. at 

224.  Second, in Hall, there was actually a risk of death because the victim in that case 

died.  Likewise, because that case involved an actual death, the analysis regarding 

likelihood that harm will occur is of limited assistance.  The analysis from Hall would 

be more relevant if, as in this case, the skier did not actually hit anyone.  In fact, for 

the facts of the Hall case to be comparable, the defendant would have had to be 

skiing down the mountainside with another skier approximately 150 feet (half a 

football field) or 150 yards (a football field and a half) away, or alternately the skier 

would have had to have been standing in the middle of the ski run, not skiing, with no 

one around when stopped by ski patrol.  Under those circumstances, as here, there 

would not have been a substantial risk of death to another skier. 

Third and finally, even applying the analysis from Hall, this Court made clear 

that, “[w]hether a risk is substantial is a matter of fact that will depend on the specific 
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circumstances of each case.”  999 P.2d at 218. Thus, to determine whether the 

conduct created a substantial risk of death, “a court must inquire beyond the general 

nature of the defendant‟s conduct and consider the specific conduct in which the 

defendant engaged.”  999 P.2d at 218.  The court noted that some conduct almost 

always carries a substantial risk of death, “such as engaging another person in a fight 

with a deadly weapon or firing a gun at another.”  Id.  By contrast, although DUI is 

potentially dangerous conduct, depending on the circumstances of the case it does not 

necessarily or automatically create a substantial risk of death to another.  Therefore, 

even under the Hall analysis, it is not enough to say that DUI is dangerous and is very 

likely to cause death, as the State asserts.  Opening Brief, p.22.  Rather, consideration 

of the risk to another person must go beyond the general conduct – DUI in general – 

to the specific conduct in the case: was there some other actual person who was 

actually placed in a substantial risk of death (or bodily injury)?  If there was not, then 

the evidence cannot support the conviction.  

Without considering the facts and specific circumstances of a case as Hall 

instructs, any potentially risky traffic offense, such as speeding, or distracted driving, 

or any DUI, could amount to attempted reckless manslaughter.  Indeed, under the 

State‟s theory of substantial risk to another person, the possibilities for finding 

conduct which would amount to a class 5 felony seem nearly limitless.  Thus, without 
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adhering to the plain language of the statute, which requires an actual substantial risk 

to an actual, discernible person, the potential for criminal liability goes far beyond 

what the legislature intended.  See §2-4-201, C.R.S. 

Such an interpretation also raises serious constitutional concerns.  See, e.g., People 

v. Esparza-Treto, 282 P.3d 471, 474-478 (Colo. App. 2011) (holding that a defendant 

who drove through an intersection and collided with another vehicle while fleeing 

from the police officer in a high-speed chase did not use his car as a deadly weapon 

because there was no evidence that the defendant used or intended it to be used as a 

weapon).  The Esparza-Treto court also explained that:  

Were we to conclude that Esparza used his vehicle as a 
deadly weapon on the facts presented here, where the 
evidence established no more than that Esparza drove 
recklessly and caused an accident resulting in serious bodily 
injury to another, then every reckless driving incident 
resulting in serious bodily injury to another would suffice 
to establish the elements of second or third degree assault.  
This would effectively convert a class 2 misdemeanor with 
a maximum sentence of six months in county jail to a class 
4 felony and crime of violence with a possible sentence 
twelve years in prison. 
 

The court noted that issue “may well implicate equal protection concerns.” Id. (citing 

People v. Stewart, 55 P.3d 107, 114 (Colo. 2002)).  Likewise, in the present case the 

State‟s theory of criminal liability would effectively convert many traffic offenses, such 

as speeding, into class 5 felonies, raising equal protection concerns as well as due 
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process notice and vagueness concerns.  See Connally v. General Const. Co., 269 U.S. 385, 

391 (1926) (noting that the language in a criminal statute must be sufficiently explicit 

to inform those who are subject to it what conduct is proscribed, and “a statute which 

either forbids or requires the doing of an act in terms so vague that men of common 

intelligence must necessarily guess at its meaning and differ as to its application 

violates the first essential of due process of law”); see also §18-1-102(1)(a), C.R.S.  Such 

concerns should be avoided when possible.  Fields v. Suthers, 984 P.2d 1167, 1172 

(Colo. 1999) (noting the general proposition that when possible, statutes should be 

construed so as to avoid questions of their constitutional validity).      

Thus, contrary to Deskins and Hall where actual people were killed by reckless 

conduct, the issue which this case presents is: when there is no actual person for 

whom there is a substantial risk of death, is an abstract or speculative risk to an 

abstract person enough to attach criminal liability.  As this Court noted in Krovarz, and 

again pointed out by Justice Dubofsky in her special concurrence in Thomas, such a 

theoretical risk is not enough to support a conviction for attempted reckless 

manslaughter (and, by extension, attempted second degree assault as charged in this 

case). People v. Thomas, 729 P.2d 972, 977 (Colo. 1986) (Dubofsky, J., specially 

concurring); People v. Krovarz, 697 P.2d 378, 381 n.9 (Colo. 1985).  That is, without an 

actual victim placed in harm‟s way (i.e., an actual substantial risk of death or serious 
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bodily injury), separating the risky conduct from the result becomes too speculative to 

support a conviction.  In sum, without some evidence that the act or conduct will 

actually cause the death of, or serious bodily injury to, “another person,” the evidence 

was insufficient to establish proof beyond a reasonable doubt of all the elements 

required for both attempted reckless manslaughter and attempted second degree 

assault. 

II. THE COURT OF APPEALS CORRECTLY RULED THAT THE 
EVIDENCE WAS INSUFFICIENT TO CONVICT THE 
DEFENDANT OF ATTEMPTED RECKLESS MANSLAUGHTER 
AND ATTEMPTED SECOND DEGREE ASSAULT.  

 
A. Standard of Review. 

 
Mr. Griego also agrees with the State‟s standard of review for this issue.  

Whether evidence is sufficient to sustain a conviction involves a question of law.  

People v. Hollenbeck, 944 P.2d 537, 539 (Colo. App. 1996).  A court reviews the record 

de novo to determine whether the evidence is sufficient.  Dempsey v. People, 117 P.3d 

800, 807 (Colo. 2005).  A reviewing court must determine whether the evidence, when 

viewed as a whole and in the light most favorable to the prosecution, is sufficient to 

support a conclusion by a reasonable person that the defendant is guilty of the crimes 

charged beyond a reasonable doubt. Kogan v. People, 756 P.2d 945, 950 (Colo. 1988).   
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B. Sufficiency of the evidence. 
 

The Due Process Clauses of the United States and Colorado Constitutions 

prohibit the criminal conviction of any person except on proof of guilt beyond a 

reasonable doubt.  U.S. CONST. amends. V, XIV; COLO. CONST. art. II, §25; In re 

Winship, 397 U.S. 358, 363-64 (1970); People v. Hardin, 607 P.2d 1291, 1294 (Colo. 

1980); cf. §18-1-402, C.R.S. (2009) (“No person shall be convicted of any offense 

unless his guilt thereof is proved beyond a reasonable doubt.”).  A court employs a 

substantial evidence test to determine sufficiency: evidence must be both substantial 

and sufficient to prove guilt beyond a reasonable doubt.   Clark v. People, 232 P.3d 

1287, 1292 (Colo. 2010); Kogan v. People, 756 P.2d 945, 950 (Colo.1988).  A 

“modicum” of relevant evidence will not rationally support a conviction beyond a 

reasonable doubt, and verdicts in criminal cases may not be based on “guessing, 

speculation, or conjecture.” People v. Gonzales, 666 P.2d 123, 128 (Colo. 1983).  “If the 

evidence is such that reasonable jurors must necessarily have a reasonable doubt, then 

the evidence is insufficient to sustain the defendant‟s conviction.”  Clark, 232 P.3d at 

1292. 

The United States Supreme Court explained that the standard of proof beyond 

a reasonable doubt “operates to give „concrete substance‟ to the presumption of 

innocence to ensure against unjust convictions, and to reduce the risk of factual error 
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in a criminal proceeding.”  Jackson v. Virginia, 443 U.S. 307, 315 (1979).  Under this 

standard, the Court observed that the jury must “reach a subjective state of near 

certitude of the guilt of the accused . . .” See id.  In giving meaning to the reasonable 

doubt standard, this Court has similarly stated that “the evidence must be „both 

substantial and sufficient‟ to support the determination of guilt beyond a reasonable 

doubt.”  Kogan v. People, 756 P.2d 945, 950 (Colo. 1988).  It follows then that “[p]roof 

of a fact beyond a reasonable doubt is thus „more powerful‟ than proof that the fact is 

„more likely true than not;‟ more powerful, even, than proof „that its truth is highly 

probable.‟”  Rivas v. United States, 783 A.2d 125, 133 (D.C. 2001); Smith v. United States, 

709 A.2d 78, 82 (D.C. 1998) (en banc).   

C. Relevant Facts. 
 

i. Pretrial hearing. 
 

Prior to trial, defense counsel filed a motion to dismiss the charges and argued, 

in part, that the State could not prove either charged offense as a matter of law 

because there was no identified victim in the case.  (v1, p158-159)  The State asserted 

that the defense motion did not cite any law that required a victim to be specifically 

named in the charges and so the trial court should disregard the argument.  (v2, p190) 

The trial court denied the motion to dismiss.  (v2, p194-213)  In denying the 

argument that the facts of the case were legally insufficient to support the charges, the 
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court misconstrued the defense‟s argument.  (v2, p203-212)  The trial court 

interpreted the argument as requiring the State have a particular victim‟s name.  (v2, 

p206-207)  However, defense counsel never argued that, but only contended that 

there had to be some actual person listed – someone in particular – to charge the 

“another person” element.  Nonetheless, the trial court held that the mere fact the 

State did not provide a specific name of an individual did not render the facts legally 

insufficient.  (v2, p211-212)  Defense counsel made two motions for judgment of 

acquittal at trial which the court denied.  (8/27/10, p119-123; 8/30/10, p29-31)   

ii. Trial testimony.  

At trial, Officer Hyde testified that on December 26, 2005, at 9:30 p.m., he saw 

a car, which Mr. Griego was driving, traveling southbound below the speed limit with 

no headlights on.  (8/25/10, p57, 62)  He turned around to stop the car and turned 

on his overhead lights.  (8/25/10, p57)  The car drove straight for about half a block 

and the “headlights turned on and off about three or four times.”  (8/25/10, p58)   

The car swerved to the left and went about halfway over the dividing line into the 

northbound lane and then came back over into the southbound lane.  (8/25/10, p58)  

The car moved onto the shoulder of the road but then drifted back over about 

halfway into the northbound lane.  (8/25/10, p58,73-74)  The officer noticed an 

oncoming car which he estimated to be about “150 feet away,” and so he turned on 
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his siren.  (8/25/10, p58-59)  On cross-examination, Officer Hyde stated that he had 

told the District Attorney‟s investigator that the car was about 100 to 150 feet away.  

(8/25/10, p74)  Officer Hyde also told the investigator that “Mr. Griego‟s weave into 

the center lane area did not jeopardize or threaten any oncoming traffic.  (8/25/10, 

p75; 8/27/10, p168)  Further, he told the investigator that he did not charge reckless 

driving because “although it was a dangerous situation, Griego‟s weaving vehicle was 

never an imminent danger to the oncoming northbound car.”  (8/25/10, p79)  

The oncoming car pulled over, and the car Officer Hyde was following drifted 

back to the right side of the road and into a shallow ditch.  (8/25/10, p59)  

Investigator Malone, who was asked to investigate the two DUI incidents in this case 

to see if additional charges were warranted, testified that “[t]here was distance 

between this vehicle and the oncoming vehicle,” and that the oncoming car pulled 

over because it saw the patrol car‟s lights on and was “being careful to get off the 

road.”  (8/27/10, p166)  The investigator also testified that Officer Hyde estimated 

the distance between the two cars as “100 to 150 yards.”  (8/27/10, p168)     

After Mr. Griego had moved back into his lane, the northbound car passed 

him.  (8/25/10, p74-75) Officer Hyde testified there were “other cars behind the 

vehicle coming northbound,” and that he did not know how many more but there 

was “for sure one” other car besides the one that pulled over.  (8/25/10, p63)  The 
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car continued driving in the ditch for “about a block, block and a half.”  (8/25/10, 

p60)  Eventually, after hitting a street sign and going through a red light, the car hit a 

curb in an apartment complex and stopped.  (8/25/10, p60-61)  Officer Hyde 

estimated he followed the car for about a mile and a half to two miles, and that it was 

weaving for approximately four or five blocks.  (8/25/10, p66-67)  The driver was 

identified as Mr. Griego.  (8/25/10, p64) 

Officer Jones testified at trial that on October 7, 2006, at 2:45 a.m., he was 

dispatched to an intersection in Littleton, Colorado and found Mr. Griego asleep at 

the wheel of a car parked at the intersection.  (8/25/10, p93,95)  There were no other 

vehicles or pedestrians around.  (8/25/10, p108-109)  The car was in the drive gear, 

and Mr. Griego‟s foot was on the brake.  (8/25/10, p94)  The officer pounded on the 

window and yelled; it took about five minutes for the person to wake up.  (8/25/10, 

p94)  Officer Jones testified that he had another patrol car park in front of Mr. Griego 

so that he would not go through the intersection.  (8/25/10, p97)   When Mr. Griego 

woke up, the officer had him put his car in park.  (8/25/10, p97)  Mr. Griego rolled 

down the window; Officer Jones could smell alcohol on his breath and he had a hard 

time keeping his balance.  (8/25/10, p94,96)   
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D. Because the State failed to prove there was another person who 
was placed in actual substantial risk, as required by statute, the 
evidence was insufficient to support the convictions. 

 
The State argues that there was “ample evidence” to support the convictions in 

this case based solely on the fact that Mr. Griego drove while intoxicated.  Opening 

Brief, p.24-26.  In support of its contention, the State asserts that the risk was 

substantial because the “defendant swerved back and forth into the oncoming lanes 

of traffic,” and that Mr. Griego was “oblivious” to the police officer following him.  

Opening Brief, p.24.  The State contends that the facts of this case provided “ample 

evidence from which to find that the defendant‟s conduct (intoxicated driving) created 

a substantial risk to anyone else on the road that night.”  Id.     

In support of its argument, the State contended that the “drunk driving posed a 

substantial risk” because Mr. Griego “swerved back and forth into the oncoming 

lanes of traffic,” and because he was so intoxicated he failed to stop for the officer, 

drove into a ditch and hit a street sign, and ran through a red light.  Opening Brief, 

p.24.  First, the State‟s characterization of the incident as swerving into oncoming 

lanes of traffic is somewhat misleading, as it sounds like Mr. Griego drove into actual 

oncoming traffic.  As described above, Mr. Griego drove halfway over the center line 

into the northbound lane, with an oncoming car that was at a minimum “100 to 150 

feet away.”  (8/25/10, p58-59,73-74)   Second, Mr. Griego had drifted from halfway 
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across the center line to the shoulder of the road and into the ditch as the oncoming 

car was passing.  (8/25/10, p59,74-75)  Thus, the evidence presented was that Mr. 

Griego was in his southbound lane or already in the ditch when the oncoming car 

passed by.   Finally, beyond the mere fact of the drunk driving behavior, the State 

does not explain how that amounted to a substantial risk when the trial testimony was 

that the conduct did not “jeopardize or threaten any oncoming traffic.”  (8/25/10, 

p75; 8/27/10, p168)  Furthermore, relying on Hall, the State argues that risk of death 

can be “to another person generally,” and then asserts the court of appeals‟ analysis 

that the oncoming car was 100-150 feet away and never in any real or imminent 

danger was erroneous and improperly applied the standard for the sufficiency of the 

evidence.  Opening Brief, p.26-27.  After again describing  the facts of each incident, 

the State concluded that the jury rejected the defense argument that there was no 

imminent danger or near miss to anyone else on the road, and that “the record 

provides sufficient evidence to support those verdicts.”  Opening Brief, p.29. 

The State‟s analysis is incorrect.  As the trial testimony showed, the substantial 

risk of death to another person was entirely hypothetical.  Without another person 

actually in the vicinity of Mr. Griego‟s car when he was driving and thus at an actual 

substantial risk of being killed or sustaining serious bodily injury, the evidence was not 

sufficient to prove the charged offenses beyond a reasonable doubt.  Here, the 
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question is whether the State proved that there was a substantial and unjustifiable risk 

of death or serious bodily injury to “another person” as required by both statutes.  

People v. Dunaway, 88 P.3d 619, 627 (Colo. 2004) (“It is axiomatic that the prosecution 

must prove every element of a charged crime beyond a reasonable doubt.”); People v. 

Rodriguez, 914 P.2d 230, 271 (Colo. 1996) (“A defendant can be convicted only upon 

proof beyond a reasonable doubt of every element of the crime charged.”).    

The fact of driving while intoxicated, although potentially dangerous and its 

own criminal offense, is not enough to satisfy the elements of the charged offenses.  

The “general public” was not sufficient to establish this element – it was far too broad 

and speculative.  Reckless manslaughter and second degree assault are both in article 

three of the criminal code, which is titled Offenses Against the Person.  §18-3-101, et 

seq., C.R.S.  These offenses are not some public welfare crime but rather address the 

risk of harm to another person.  By their plain language, the statutes require a 

substantial and unjustifiable risk to another person and the State simply failed to 

prove those elements.   Without an actual other person at actual, substantial risk, the 

conduct is not harmful, it is too attenuated, and it is speculative and hypothetical.  See 

People v. Thomas, 729 P.2d 972, 977 (Colo. 1986) (Dubofsky, J., specially concurring) 

(finding attempted reckless manslaughter a cognizable crime under the facts of the 

case because “the defendant came close enough to intending harm that he can be 
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convicted of attempted reckless manslaughter”).  Since there was no actual person 

placed in a substantial risk of death, the evidence was insufficient. 

CONCLUSION 

WHEREFORE, based on the foregoing reasons and authorities, Mr. Griego 

respectfully requests that this Court affirm the opinion below.  
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