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I. REPLY ARGUMENT 

The Loves respond to the Kloskys’ arguments in roughly the order 

presented in the answer brief. 

A. This Court needs to clarify or correct Rhodig. 

The Kloskys open their answer brief by characterizing this case as 

a “solution in search of a problem,” answer brief at 2, suggesting various 

reasons why the Court should not review and reconsider Rhodig v. 

Keck, 421 P.2d 729 (Colo. 1966).   

The Court properly considered and rejected these arguments at 

the certiorari stage.  As discussed in the certiorari briefing, problems 

regarding ownership of boundary trees are effectively invisible to 

Colorado’s appellate courts because the cost of litigation typically far 

exceeds the perceived value of a tree.  Boundary tree disputes rarely if 

ever result in lawsuits, and in any event do not bubble up through the 

judicial hierarchy the way other legal issues do.   

This is the rare case that has bubbled up, despite the costs.  And 

this case reveals that Rhodig does indeed have serious problems: 

 Rhodig is so poorly written that subsequent courts have 

misinterpreted its holding as stating a general legal rule about 
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boundary trees, when the Court in fact intended to create an 

exception to the common law rule for a newly recognized legal 

category: the subset of boundary trees that were planted via 

trespass.1 

 Most post-Rhodig courts have simply ignored Rhodig and applied 

or adopted the common law rule of joint ownership. 

 Every court considering Rhodig has rejected it as a rule for 

“classic” boundary tree situations like the one at bar – where the 

tree was not planted on or near the property line, but from the 

perspective of the current owners has always been on the property 

line. 

 The only cases that have applied Rhodig’s rule have involved 

trespass or encroachment situations, where a landowner plants a 

tree unreasonably close to the property line and tree eventually 

encroaches on the neighbor’s property.   

 The first time that Rhodig was applied in Colorado (in this case), 

the trial court expressed amazement that it was still good law; 

and the Court of Appeals urged this Court to reconsider it. 

As this Court correctly determined at the certiorari stage, a precedent 

with these sorts of serious problems needs to be reviewed when the 

opportunity arises.  This case likely presents the last opportunity this 

                                      
1 As discussed below, the Kloskys’ answer brief attempts to make 

a fact-based argument about Rhodig’s holding which does not withstand 

scrutiny, but does provide an excellent example of how hard it is to 

understand the facts that the Rhodig Court described, and what the 

Court held based on those facts.   
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Court will have to set Colorado boundary tree law right by clarifying or 

correcting Rhodig.   

B. Stare decisis principles support the Loves. 

The Kloskys appeal to the doctrine of stare decisis.  Answer brief 

at 4-6.  Proper concern for stare decisis supports the Loves’ position 

here.   

1. Rhodig’s apparent rule is too unclear to command any stare 
decisis value.   

The doctrine of stare decisis – adhering to existing rules of law for 

stability’s sake – requires a clearly stated existing rule.  Because 

Rhodig does not provide a clear rule to follow, it commands no stare 

decisis-based deference.  Rather, careful examination of Rhodig’s actual 

language and holding confirm that the common law rule of joint 

ownership is Colorado law, and that Rhodig actually announced a 

narrow exception to this common law rule for trespass trees – but 

Rhodig has been routinely misinterpreted.  Stare decisis values thus 

require this Court to clarify Rhodig.   

This Court’s most detailed recent discussion of stare decisis 

appears in People v. Blehm: 
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The doctrine of stare decisis provides that a court will follow 

the rule of law it has established in earlier cases, unless 

clearly convinced that the rule was originally erroneous or is 

no longer sound because of changing conditions and that 

more good than harm will come from departing from 

precedent.  See John Hanna, The Role of Precedent in 

Judicial Decision, 2 Vill. L. Rev. 367, 368 (1957). . . .  

       Of course, stare decisis is not an inflexible or immutable 

rule. … [C]onsistent with the principles of stare decisis, we 

will depart from our precedent where sound reasons exist for 

doing so. 

People v. Blehm, 983 P.2d 779, 788-89 (Colo. 1999) (some citations 

omitted). 

As explained by Blehm and the scholarly article it cites by the late 

Columbia Law School Professor John Hanna, stare decisis necessarily 

starts with the establishment of a clear rule of law.  That means that 

the law of the precedential case is carefully, thoughtfully and clearly set 

forth for later courts to follow.  See Hanna, 2 Vill.L.Rev. at 368 n.2 

(quoting Blackstone that stare decisis requires that the existing rule of 

law be “solemnly declared and determined”). 

There was no “solemn” declaration of the law in Rhodig.  There 

was not even a clear declaration of the law.  The view that Rhodig 

establishes a minority rule for Colorado does not survive a close 



 

5 
58283163.3 

reading.  On an initial reading of Rhodig, the reader sees the Court 

announcing a rule that “apparently” determines ownership of boundary 

trees in Colorado, so the reader might conclude that Colorado departs 

from the common law.  But a closer reading shows that this Court 

almost certainly intended to follow the common law rule of joint 

ownership for true boundary trees (like the tree in this case), and create 

an exception for a newly-created legal category: encroaching “trespass” 

trees.  Rhodig, 421 P.2d at 730, 731 (distinguishing majority common 

law rule of joint ownership as “not in point” because the case involved 

trees planted on another’s property by trespass, and was thus “not a 

true boundary line case” but a case about “remov[al of an] 

encroachment.”).  Such encroaching trespass trees require the same 

predicates for joint ownership as non-boundary trees: joint planting, 

joint care, or use as a partition.  Id. 

The Rhodig Court never rejected the common law rule.  Nor did 

the Rhodig Court announce that its rule applied to all boundary trees in 

Colorado, thus putting Colorado outside the common law mainstream.  

Instead of clearly articulating either holding, the Court offered “a” test 
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that “apparently” applied to the situation before it, without explaining 

whether the Court was announcing a rule for all boundary trees, 

encroaching trees, trees planted by trespass, or any other category of 

trees.  Today, this Court would take greater care in announcing and 

explaining a rule of law.   

Rhodig is not the only older decision of this Court that has been 

regularly misinterpreted due to its lack of clarity.  Other older decisions 

of this Court (particularly during the decades of the 20th century when 

there was no intermediate appellate court (1917-70), and this Court 

handled a much larger docket) are similarly short, cryptic and subject to 

misreading.  For example, the Court of Appeals recently gave a close 

reading to a 1927 case from this Court, and concluded that its holding 

had been completely misinterpreted by subsequent cases and treatises.  

See Gallegos v. LeHouillier, 2017 COA 35, ¶¶ 25-52 (discussing how the 

“strange” case Lawson v. Sigfrid, 262 P. 1018 (Colo. 1927) “acquired the 

reputation of standing for a proposition that it did not decide.”) 

As a result, an appeal to stare decisis here necessarily raises the 

question of just what rule of law this Court is being urged to stand by.  
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See In re Marriage of Olar, 747 P.2d 676, 679 (Colo. 1987) (“The 

doctrine of stare decisis imposes upon us a duty to exercise extreme care 

in overruling settled law.”) (emphasis added); Hanna, supra, 2 

Vill.L.Rev. at 368 and 371 (proper application of stare decisis requires 

determining whether the prior precedent is “a narrow rule or a 

standard”).  Stare decisis does not support preserving the holding of a 

case that is unclear and almost certainly misunderstood.  

2. Rhodig’s dissent confirms that the majority was announcing 

an exception to the common law rule for “trespass” trees. 

Contrary to the Kloskys’ argument (answer brief at 6), Rhodig’s 

dissent does not clarify the majority holding as being a rule for all 

boundary trees.  To the contrary, a close reading of the dissent confirms 

that the Rhodig majority opinion was understood as stating an 

exception to the common law rule of joint ownership for trespass trees.  

The key language in the dissent is that under the common law 

rule, a “tree which stands on a property line in a state of nature or one 

which has been planted by man is treated in the same way.”  421 P.3d 

at 731 (emphases added).  The description of a boundary tree “in a state 

of nature” appears to refer to what the Loves describe here as a “true” 
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or “classic” boundary tree: one that was not planted on or near the 

border by either current landowner, but from the perspective of the 

current landowners has always been there.  The dissent’s description of 

a boundary tree “planted by man” appears to be what the Loves here 

refer to as an encroaching or “trespass” tree: a boundary tree that was 

intentionally planted on or near property line by one party.  The  act of 

planting a tree on a neighbor’s property without permission (a 

trespass), or on one’s own property but so close to the boundary that it 

will likely encroach on one’s neighbor, carries some degree of fault or 

culpability.  See Holmberg v. Bergin, 172 N.W.2d 739, 744 (Minn. 1969) 

(“[O]ne cannot exercise his right to plant a tree in such a manner as to 

invade the rights of adjoining landowners.”); Toll v. McKenzie, 299 P. 

14, 17 (Colo. 1931) (“[N]o man may take advantage of his own wrong.”).  

That culpability underlies the Rhodig majority’s decision to recognize a 

new legal category for “trespass trees,” and announce a new rule for this 

new category.   

The Rhodig dissent was objecting to the majority’s decision to 

recognize this new legal category, arguing that all boundary trees (even 
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trespass trees that had been “planted by man”) should be treated the 

same – as jointly owned under the common law rule. 

A close reading of the Rhodig dissent thus confirms that Rhodig’s 

majority decision has been regularly misread as rejecting the common-

law rule in toto in favor of an extreme minority position.    

3. The ancient common law rule of joint ownership entered 

Colorado through Colorado’s reception statute. 

The Kloskys offer no response to the Loves’ observation that if the 

common law rule was not adopted by implication when the Court carved 

out an exception to it (a conclusion that emerges through a close 

reading of Rhodig), then common law rule of joint ownership necessarily 

entered Colorado law through Colorado’s common law reception statute 

C.R.S. § 2-4-211.  The ancient rule can be traced through early English 

caselaw all the way back to Bracton’s 13th century treatise on the Laws 

and Customs of England.  Rhodig did not expressly reject the common 

law rule, but only distinguished it as “not in point” for the trespass 

trees at bar.   

For these reasons, the Kloskys’ argument that Rhodig constitutes 

an “intentional departure” from the common law rule of joint ownership 
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is plainly incorrect.  The common law rule of joint ownership is 

Colorado law for true boundary trees: i.e. a “tree which stands on a 

property line in a state of nature.”  Rhodig, dissent at 731.   

Proper application of stare decisis thus fully supports the Loves’ 

position here, because the common law rule of joint ownership is the 

rule in Colorado, with Rhodig creating an exception for trespass trees 

only.  Stare decisis principles require this Court to read its prior 

precedent closely and interpret it correctly – not perpetuate an 

erroneous interpretation that has unfortunately become entrenched 

because the Court did not write so clearly back in the day.   

C. The common law rule is the better rule for true boundary trees. 

In the event this Court should interpret Rhodig as adopting a 

minority rule for all boundary trees, that rule would still command no 

stare decisis value because it was wrong when decided.  See Blehm, 983 

P.2d at 788-89 (decisions that were “originally erroneous” are not 

subject to stare decisis).  The Court of Appeals explained that Rhodig’s 

apparent rule derived from a misinterpretation of prior caselaw, 

primarily the non-boundary tree case of Weisel v. Hobbs, 294 N.W. 448, 



 

11 
58283163.3 

451 (Neb. 1940).  2016COA131 ¶¶ 27-29.  The Court of Appeals urged 

this Court to reconsider Rhodig so the better-reasoned common law rule 

of joint ownership could be applied here.  Id. at ¶ 29 (“If the supreme 

court reconsiders Rhodig and adopts the majority rule, the court could 

remand this case to the trial court to issue an injunction to prevent the 

Kloskys from cutting down the tree.”). 

The Kloskys therefore attempt to defend Rhodig’s rule as 

preferable to the common law rule of joint ownership for true boundary 

trees.  Answer brief at 6-9.  None of the Kloskys’ arguments withstand 

scrutiny. 

First, the Kloskys offer no response to the litany of reasons offered 

in the Loves’ opening brief explaining why the common law rule is 

preferable:   

 It does not require a tree to be cut down and its growth rings 

examined to determine which side of the property line the tree 

sprouted.  

 It obviates other difficult or impossible fact issues in determining 

where a boundary tree started to grow, particularly for old trees 

that long predate the current landowners. 
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 It is what people presume the law to be.2    

 It is easy to understand and apply.   

 It has withstood the test of time.   

 It is more protective of trees, since it requires both property 

owners’ agreement to chop down a boundary tree.   

 It keeps property lines and property rights stable.  

 It avoids conflict between adjoining property owners. 

Ignoring these benefits, the Kloskys first argue that Rhodig must 

be a good rule (or a good enough rule) because it appears to have settled 

all boundary tree disputes in the state, as evidenced by the absence of 

any published Colorado decisions citing it in the 50 years since it was 

decided (until this case).  Answer brief at 6.  But as the Loves have 

discussed, the absence of invocations of Rhodig might only reflect the 

fact that boundary tree disputes have been resolved without litigation 

under the presumption that the common law rule applies.  And to the 

extent that anyone even knew about Rhodig in the 50 years since it was 

                                      
2 As discussed in the Loves’ opening brief, common law rules work 

best when they reflect innate social norms and understandings.  The 

rule of joint ownership is so well understood and accepted that even the 

Loves’ arborist had not heard of Rhodig and its ostensible minority rule, 

but believed that the common law rule of joint ownership applied.  
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decided, the fact remains few if any landowners will incur the cost to 

bring a lawsuit, let alone appeal an adverse judgment, in a boundary 

tree dispute.  Those are the far more likely reasons that there have been 

no decisions criticizing or questioning Rhodig for the past 50 years.    

This case is apparently the first time that Rhodig has been located 

and subjected to judicial examination.  The trial court remarked how it 

was “amazing” that Rhodig was still good law.  R.CF 201, transcript at 

41:18.  The Court of Appeals devoted pages of its opinion to noting 

Rhodig’s problems, and urged this Court to review it.  2016COA131 ¶¶ 

22-27.  This reaction does not indicate a rule of law that is working well 

or viewed favorably. 

The Kloskys also offer a tally of post-Rhodig decisions that 

suggests two “for” and two “against.”  Answer brief at 7.  The reality is 

that numerous post-Rhodig cases follow the common law rule.  See 

2016COA131 ¶ 23, citing e.g. Young v. Ledford, 37 So.3d 832 (Ala.App. 

2009); Fleece v. Kankey, 72 S.W.3d 879 (Ark.App. 2002); Ridge v. Blaha, 

520 N.E.2d 980 (Ill.App. 1988); Pinkerton v. Franklin Twp. Bd. of Trs., 

No.83AP-946, 1984 WL 13994 (Ohio App.); Happy Bunch, LLC v. 
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Grandview N., LLC, 173 P.3d 959 (Wash.App. 2007); Montgomery v. 

Mahler, 546 N.W.2d 886 (Wis.App. 1996).  See also Patterson v. Oye, 

333 N.W.2d 389, 391 (Neb. 1983).  The two cases that the Kloskys 

acknowledge as rejecting Rhodig (Ridge and Happy Bunch) are just the 

two cases that saw fit to call out Rhodig for criticism of its perceived 

holding.  Most out-of-state post-Rhodig boundary trees cases simply 

adopt or apply the common law rule without mentioning Rhodig.   

The only two cases that discuss Rhodig favorably involve 

encroachment situations rather than “true” boundary tree situations.  

Garcia v. Sanchez correctly interprets Rhodig as announcing an 

exception to the common law rule for trespass trees, and similarly 

adopts that rule just for encroaching trees, while maintaining the 

common law rule of joint ownership for true boundary trees.  772 P.2d 

1311, 1313-14 (N.M. 1989).  While the Minnesota case of Holmberg 

adopted Rhodig’s perceived rule for all boundary tree situations, it 

applied the rule to address a trespass / nuisance situation – one 

landowner had encroached upon his neighbor via tree planting, causing 

a nuisance.  172 N.W.2d at 744 (“[O]ne cannot exercise his right to 
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plant a tree in such a manner as to invade the rights of adjoining 

landowners.”)  These two cases suggest that Rhodig states a good or 

workable rule for encroachment situations only – they do not suggest 

that Rhodig’s rule is a sound rule for the more common true boundary 

tree situation, like the case at bar. 

The tally of post-Rhodig boundary caselaw is thus hardly evenly 

split.  The caselaw thoroughly supports the common law rule; and to the 

extent other courts note Rhodig at all, they apply Rhodig’s rule as an 

exception for encroaching trees – as the Rhodig Court intended.  

Rhodig’s perceived rule (as it has been interpreted in Colorado) truly 

stands alone. 

The Kloskys also attempt to defend Rhodig’s rule by viewing it in 

terms of implicit property conveyances.  Specifically, the Kloskys posit 

that the common law rule conveys a property right by operation of law 

when a tree trunk grows over a border – an unintentional conveyance 

that the Rhodig rule avoids.  Answer brief at 8.  This is an artificial and 

ultimately unhelpful way of looking at boundary tree law.  No one 

watches as a tree grows over a boundary; nor does anyone think in 
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terms of a property interest in the tree being conveyed when this 

happens.  The more natural and accurate approach is to recognize when 

one acquires land, one acquires the trees on the land; and any trees on 

the boundary line are jointly owned with one’s neighbors.  That is the 

usual situation, and was the situation here: the catalpa tree was on the 

boundary when both the Kloskys and the Loves acquired their adjacent 

lots in Washington Park.  Under the Kloskys’ proposed rule (which 

would continue the misreading of Rhodig), a landowner could 

aggressively plant trees right at the property line and thereby acquire 

his neighbor’s land – the scenario that Happy Bunch criticized as a 

novel and unsound theory of adverse possession.  173 P.3d at 965.   

D. Rhodig did indeed address trespass trees. 

The Kloskys argue that Rhodig’s holding must apply to “true” 

boundary trees because only two of the four trees at issue in the case 

were “trespass” trees – trees that had been planted on the other side of 

the property line and grew back over the line.  Answer brief at 9-10.   

The Loves readily acknowledge that Rhodig’s discussion of the 

facts before it were far from clear – that is one of the decision’s 
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problems that merits clarification.  A close reading, however, confirms 

that the Court’s holding applied to three trees that were all “trespass” 

trees.  

The majority opinion states “there were two trees standing near 

the south lot line.”  421 P.2d at 730 (emphasis added).  We are not told 

whose land these original two trees were on, but later language 

(discussed below) shows that these two original trees were on Keck’s 

land.  (Nor are we told whether the lot line was straight, but the Court 

would have presumably mentioned if it were not.)    

The Court then explains that “Rhodig planted two more trees in a 

line with the first two.”  Id. (emphasis added).  Per basic principles of 

Euclidean geometry, this statement means that the trees Rhodig 

planted were on the same side of the lot line as the original two trees.  

Next, the Court states: “Later one of the original trees died and 

the Rhodigs replaced it.”  Id.   This statement does not suggest any 

change in the location of any of the four trees; but it does tell us that 

Rhodig had planted three of the four trees.  



 

18 
58283163.3 

Then the Court explained that about 20 years later, the trees had 

grown such that only one of them was entirely on Keck’s property; the 

other three trees had grown over the boundary line, but were mostly on 

Keck’s property.  Id.  The Court eliminated the one tree wholly on 

Keck’s property from its analysis, and focused on the three remaining 

trees for its holding.  Id. at 731 (“Obviously here one of the trees being 

wholly on Keck’s land, it is not involved in this dispute under these 

facts.”).   

The Court held: “In the instant case the trees in question when 

planted, must necessarily have been wholly upon Keck’s property and 

no agreement or consent was shown concerning ownership.” Id. at 730 

(emphases added).  This is the key sentence that allows us to conclude 

that the original trees were on Keck’s property – because the only 

person planting any trees was Rhodig, who had planted two trees, and 

then a third.   

The conclusions that follow from this close analysis of the reported 

facts are:  

 the two original trees were on Keck’s property;  
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 Rhodig planted two trees on Keck’s property without permission; 

and then replaced one of the original trees, also without 

permission. 

 the one remaining original tree was the tree that did not grow 

enough to encroach over the property line, and thus remained 

wholly on Keck’s property;  

 the other three trees (which Rhodig had planted without 

permission on Keck’s property), were the ones that had grown 

back over the property line onto Rhodig’s property, and were the 

subject of the Court’s ruling.   

Rhodig’s holding rejecting the common law rule of joint ownership in 

favor of requiring additional evidence (joint planting, joint care, or 

treatment as a boundary) thus applies only to the three “trespass” trees, 

and not to the one remaining original tree.    

Thus, the Kloskys’ argument that Rhodig does not deal exclusively 

with trespass trees does not withstand scrutiny.  However, the fact that 

the Kloskys would advance such an argument only underscores how 

Rhodig is a cryptic and poorly-written decision that is easily 

misinterpreted.  Even with the extraordinary scrutiny occasioned by 

this Court’s review, capable attorneys are still prone to misconstruing 

its vague language.  Compare LeHouillier, 2017 COA 35 at ¶¶ 25-52, 

(deconstructing and clarifying this Court’s 1927 decision in Lawson v. 
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Sigfrid to show that subsequent cases and treatises had all 

misconstrued what the case actually held).    

E. This Court has an ample record to clarify or correct Colorado law.   

The Kloskys finally raise arguments about the state of the record 

and preservation.  Answer brief at 10-13.  The Court considered and 

rejected this concern at the certiorari stage.  There is an ample record 

for this Court to review and clarify or correct Rhodig. 

The question of what Rhodig actually held is a purely legal 

question.  As discussed in the Loves’ opening brief, this Court is never 

limited to a particular interpretation of a case advanced by the parties 

or lower courts, but can and should undertake de novo review as needed 

to develop a correct understanding of prior caselaw.  Roberts v. 

American Family Mut. Ins. Co., 144 P.3d 546, 550–51 (Colo. 2006) (a 

“reviewing court cannot be constrained by the failure of a party to 

specifically identify [a] misreading [of controlling law] and bring it to 

the trial court's attention.”).  This approach is especially apt for review 

by the Colorado Supreme Court, which defines Colorado common law 

with its decisions.  And the rule is even more apt in the circumstances 
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at bar, where it is unlikely that another case will come before the Court 

to address boundary tree law.  See Amcast Indus. Corp. v. Detrex Corp., 

2 F.3d 746, 750 (7th Cir. 1993) (per Posner, J.: “There will be no better 

time to resolve the issue than now.”)  This case presents not only the 

best but probably also the last time to clarify Colorado boundary tree 

law.  Indeed, this Court would not have taken certiorari if it felt that 

the prudential rules of preservation somehow limited its ability to 

review and correct the law.   

The Kloskys advance a different preservation argument as to the 

secondary issue of the trial court’s holding regarding joint maintenance, 

but that waiver argument is simply mistaken.  The trial court provided 

detailed factual findings in its bench ruling, and noted how the facts 

were “largely undisputed.”  R.CF 198-200, transcript at 38:22-40:25.  

The Kloskys acknowledge as much.  Answer brief at 1 (the Loves’ 

“statement of facts is essentially correct”).  The Loves acknowledge that 

if they had wanted to challenge any of the trial court’s factual findings 

on appeal, then they would have needed to transcribe the trial.  But 
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given the nature of this case and standards of review, the Loves elected 

to appeal only purely legal issues that would be reviewed de novo.3   

The trial court made the factual finding that both parties cared for 

the tree by watering it.  The Kloskys do not dispute or challenge this 

finding.  The legal question that emerges from this finding is whether 

this care by both parties constitutes “joint” care.  The trial court 

acknowledged that the meaning of “joint” in the context of joint care 

presented a legal rather than factual question.  See R.CF 203, 

transcript at 43:9-11 (“Another problem with … Rhodig … is what does 

joint mean?”).  The trial court ruled that, based on Rhodig’s citation to 

and reliance on Weisel v. Hobbs – a case involving extraordinary and 

expressly coordinated joint care of a non-boundary tree – that 

landowners must expressly coordinate their conduct for it to be 

                                      
3 As noted in the certiorari briefing, the trial court acknowledged 

that there was evidence that the parties had treated the tree as a 

boundary, and that this Rhodig exception presented a close factual call, 

which the trial court resolved in favor of the Kloskys.  That is the sort of 

fact-based ruling that would require a trial transcript to appeal, and 

which the Loves chose not to appeal.  Conversely, clarification of the 

definition of “joint” care presents a legal question.  If acting 

independently but with a common purpose is “joint” action, then there 

was joint care here based on the facts as found by the trial court.    
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considered “joint.”  R.CF 205, transcript at 45:14-19; Weisel v. Hobbs, 

294 N.W. 448, 451 (Neb. 1940).   

So the operative facts about joint care are decided, of record and 

not disputed.  The question presented by these record facts is a purely 

legal one: does both parties’ care for a boundary tree have to be 

expressly coordinated in order to constitute “joint” care?  This Court’s 

precedents confirm that it does not.  Resolution Trust Corp. v. 

Heiserman, 898 P.2d 1049, 1057 (Colo. 1995) (interpreting “joint” action 

as occurring where parties “pursue a common plan or design” without 

any express agreement).  The Kloskys make no legal argument to the 

contrary.   

Hence, if this Court chooses not to clarify or correct Rhodig as 

urged, it can and should still rule that the “joint care” prong of Rhodig’s 

rule for joint ownership does not require express coordination. 

F. The Court may wish to take this opportunity to provide further 

guidance on Colorado boundary tree law. 

The Loves note that since this case likely presents the last 

opportunity this Court will have to address boundary tree law, it may 

wish to announce a more comprehensive rule or set of rules than the 
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narrowest holding necessary to resolve this case.  To that end, the Loves 

suggest that Rhodig’s rule might be a sound rule for trespass or 

encroaching trees, as it was interpreted and applied by the New Mexico 

Supreme Court in Garcia v. Sanchez. 

The Loves stress that they have no stake in a broader 

determination.  The catalpa tree on their property line with the Kloskys 

is a “true” boundary tree, and therefore is jointly owned per the common 

law rule that the Court should hold Rhodig adopted by implication, or 

has always been the law in Colorado, or that the Court should adopt 

now if necessary. 

If the Court is hesitant to announce a more comprehensive set of 

boundary tree rules that cover all situations, it can always leave it to 

the Court of Appeals and the trial courts to develop the law of boundary 

trees consistent with this Court’s discussion and directives in this case.  

On the other hand, there may never be another boundary tree dispute 

that goes to court.  The Loves thus suggest that a broad ruling may be 

in order, but how broad of narrow a ruling to deliver is of course a 

jurisprudential issue for this Court to determine. 
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II. CONCLUSION 

This Court should clarify that Rhodig did not announce a general 

rule for all boundary trees, but rather created an exception to the 

common law rule that was intended to apply to trespass trees.  This 

Court should confirm that Colorado law follows the majority common 

law rule of joint ownership for ordinary boundary trees like the catalpa 

tree at bar, either through a clarification of Rhodig’s cryptic and 

misunderstood holding, or through the operation of Colorado’s reception 

statute, C.R.S. § 2-4-211.   

If this Court concludes that Rhodig did in fact create a rule that 

applies to all boundary trees, it should overrule Rhodig in favor of the 

better common law rule that has been adopted by the overwhelming 

majority of states. 

If the Court holds that Rhodig’s rule applies to all boundary trees, 

then it should clarify the joint care prong of Rhodig to hold that where, 

as here, neighbors both care for a boundary tree, their actions need not 

be expressly coordinated in order to constitute joint care.   
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Under all three approaches, the result is the same: a 

determination that under Colorado law the catalpa tree at bar is jointly 

owned by the Loves and the Kloskys as tenants in common, so that the 

Kloskys may not chop it down without the Loves’ consent.  Per the 

Court of Appeals’ suggestion (2016COA131 ¶ 29), the Court should 

therefore remand this case to the Court of Appeals, with instructions to 

remand it to the trial court for further proceedings consistent with this 

Court’s opinion, which can include the entry of an injunction against 

cutting down the catalpa tree without the consent of both neighbors.   

 Dated this 25th day of April, 2017. 

 

     Respectfully submitted, 

 

     POLSINELLI PC 

 

 

     s/ William R. Meyer     
     William R. Meyer 

     Bennett L. Cohen 

     Attorneys for Petitioners the Loves 
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