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I. STATEMENT OF THE CASE 

Loves’ recitation of the procedural history of the case, the reframed issue 

upon which this Court granted certiori, and the statement of facts is essentially 

correct.  This case involves a question of ownership rights in a tree.  The owner of 

the property on which the tree originally grew, Klosky1, informed his next-door 

neighbors that he planned to remove the tree.  The vast majority of the tree today 

remains on Klosky’s property, though over the course of decades, a small portion 

of the tree grew over the property line.2 The neighbors, the Loves, sought a 

temporary restraining order and injunction to prevent Klosky from removing the 

tree.  Klosky consented to entry of the TRO to preserve the status quo pending trial 

on the merits and a final decision from the court regarding ownership of the tree.   

The trial court correctly determined that under the controlling authority in 

this case, Rhodig v. Keck, 421 P.2d 729 (Colo. 1966), the tree belonged to Klosky 

because: a) the tree originally grew on Klosky’s property, b) it was not used to 

define the boundary between the properties, c) it was only the passage of decades 

that caused the tree to grow over the property line, and d) there was no evidence of 
                                                
1 Mark Klosky and Carole Bishop jointly own the property.  For ease of reference, 
they will be jointly referred to as “Klosky” 
2 The trunk of the tree at issue measured approximately 2 feet off the ground, is 
almost entirely within the Klosky property, extending less than two inches into the 
Loves’ property.  R.64 
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any agreement between the adjoining property owners to jointly own or care for 

the tree.  The Court of Appeals properly upheld the trial court’s decision.  Love v. 

Klosky, 2016COA131.  

 

II. SUMMARY OF THE ARGUMENT 

In this case, the Loves offer a solution in search of a problem.  In the half 

century since this Court decided Rhodig v. Keck, 421 P.2d 729 (Colo. 1966), it has 

been clear in Colorado that when over the course of time a tree grows across a 

property line, the tree remains the property of the owner of the parcel upon which 

it originally grew, absent evidence that the adjoining property owners agreed to 

treat the tree as joint property.  The test in determining whether a tree is a boundary 

tree entitled to protection from unilateral action is whether the tree was planted 

jointly by the adjoining property owners, or jointly cared for, or was treated as a 

partition between adjoining properties. Rhodig at 731. 

While Rhodig represents a departure from the common law, it has not been 

shown to be unworkable or to have created any legal mischief whatsoever in the 

fifty-one years since it was decided.  Of the four jurisdictions to consider similar 

issues since Rhodig, two have cited Rhodig with approval, Holmberg v. Bergin, 

172 N.W.2d 739 (Minn. 1969); Garcia v. Sanchez, 772 P.2d 1311 (N.M. App. 
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1989), while two others have followed the traditional common law, Ridge v. Blaha, 

520 N.E.2d 980 (Ill. App. 1988); Happy Bunch, LLC v. Grandview North, LLC . 

173 P.3d 959 (Wash. App. 2007).   

Rhodig provides a predictable and rational method of resolving boundary 

tree issues.  No compelling reason exists for altering the rule announced in Rhodig 

or deviating from the doctrine of stare decisis.   

 

III.  ARGUMENT 

A. Preservation and Standard of Review 

Klosky agrees with the Loves’ statements concerning a de novo standard of 

review.   

Klosky disputes that Loves adequately preserved the argument that they 

advanced for the first time during oral argument at the Court of Appeals, that is, 

that Rhodig did not create an exception to the common law concerning boundary 

trees because it is not a boundary tree case.  Instead, they contend that it created a 

rule applicable only to trespass trees. As the Court of Appeals correctly noted, 

Loves did not raise this issue before the trial court nor in their briefs filed with the 

Court of Appeals.  2016COA131 ¶11. 
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Loves failed to include any of the conflicting trial testimony in their 

designation of the record for their appeal, yet they are asking this Court to decide 

whether the trial court properly determined that the incidental care of the tree 

offered by the Loves was enough to evidence an agreement for joint care of the 

tree.  Because of the inadequate record, like the Court of Appeals, this Court is 

deprived of the opportunity to review the conflicting testimony necessary to be 

able to determine that issue. 2016COA131  ¶¶16-17.     

 

B.  There is no compelling reason for this court to set aside the doctrine of 

Stare Decisis  and reverse Rhodig 

For half a century, it has been clear in Colorado that a tree that grows across 

a property line remains the property of the owner of the parcel upon which it grew 

absent an agreement to the contrary.    

The decision in Rhodig is a departure from the common law, which 

automatically makes every tree located on the property boundary the joint property 

of the adjoining property owners, regardless of who owned the tree at its inception 

or the contribution, or lack thereof, each has made to the maintenance and care for 

the tree.  This modification was a conscious decision made by this Court, as 

evidenced by the dissenting opinions that would have adhered to the old common 
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law rule.  That Rhodig deviates from the common law does not, however, make the 

decision one that needs to be altered.   

This Court has modified the common law in the past3, for example, in Mile 

Hi Fence v. Radovich, 489 P.2d 308 (Colo. 1971) when the court rejected the 

common law regarding premises liability and instead decided that such actions 

should be guided by ordinary negligence concepts.  That decision remained the law 

in Colorado for fifteen years, until 1986 when the General Assembly passed the 

premises liability statute, C.R.S. §13-21-115, that essentially returned Colorado to 

the common law concerning premises liability.  The General Assembly has had 

fifty-one years to alter this Court’s modification of the common law in Rhodig but 

has not chosen to do so.    

That Rhodig deviates from the common law also does not warrant straying 

from the doctrine of stare decisis, which is the preferred course because it 

promotes the evenhanded, predictable, and consistent development of legal 

principles, fosters reliance on judicial decisions, and contributes to the actual and 

perceived integrity of the judicial process.  Payne v. Tennessee, 501 U.S. 808, 827 

(1991).  Stare decisis binds this Court to the pre-existing rule unless this Court is 

clearly convinced that (1) the rule was originally erroneous or is no longer sound 
                                                
3 Loves acknowledged in their Opening Brief at 39 that “this Court has plenary 
authority over Colorado common law.” 
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due to changing conditions and (2) more good than harm will come from departing 

from precedent.  Giampapa v. American Family Mut. Ins. Co., 64 P.3d 230, 239 

(Colo. 2003).  

The rule announced by Rhodig was not erroneous, it was an intentional 

departure from the then existing common law rule.  Rhodig’s dissenting opinion 

provides an accurate summary of the then existing common law concerning 

boundary trees, making it clear that this Court was fully aware that its holding 

would be a modification of the common law in Colorado.  This court chose to 

deviate from the blanket rule that every boundary tree is automatically co-owned 

by the adjoining property owners in favor of a more rational rule that permits the 

owner of a tree to retain ownership and control over the tree if it eventually grows 

over a boundary, unless there is evidence of an intent to share ownership and 

responsibility for the tree with the adjoining landowner. 

In the half century since it was decided, the Rhodig rule has not proven to be 

unworkable in any way or to cause any particular legal mischief that is in need of 

correction.  Indeed, it is such settled law that the Colorado appellate courts have 

had no reason to even cite the decision.  The Loves have been unable to identify 

any harm caused by the decision aside from their own parochial concerns.  As 
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pointed out by Judge Dailey in his special concurring opinion, “Changing winners 

is not a sufficient reason for overruling prior precedent”.  2016COA131 ¶37. 

To the extent that conditions have changed, they have changed in favor of 

affirming Rhodig.  The common law rule developed at a time when trees, boulders 

and other natural features were commonly used to define property boundaries.  

That is not the case today, particularly in urban environments like Denver.  Indeed, 

most of the cases cited by the Court of Appeals from other states that adopted the 

old common law rule, set forth in 2016COA131 ¶23, and by the Loves in their 

Opening Brief, were decided long before Rhodig, in some cases by centuries.  

Since Rhodig was decided, four other jurisdictions have had occasion to consider 

boundary tree issues.  Of the four, two have cited Rhodig with approval, Holmberg 

v. Bergin, 172 N.W.2d 739 (Minn. 1969); Garcia v. Sanchez, 772 P.2d 1311 (N.M. 

App. 1989), while two others have followed the traditional common law, Ridge v. 

Blaha, 520 N.E.2d 980 (Ill. App. 1988); Happy Bunch, LLC v. Grandview North, 

LLC . 173 P.3d 959 (Wash. App. 2007). 

It cannot be said that reversing Rhodig would do more good than harm.  

Indeed, any good that would come of it is elusive.  The nature of the issue 

presented in this case is such that one of the adjoining landowners is going to 

suffer some impairment to his or her property rights regardless of whether the 
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common law rule or the Rhodig rule is applied.  Under the common law rule, the 

landowner on whose property the tree grew automatically conveys a property 

interest in the tree when the natural growth of the tree causes some small portion of 

it to cross over the property line, even decades after it was planted.  This 

conveyance occurs by operation of law without regard to what contribution the 

respective landowners have made to the care and maintenance of the tree. 

The Rhodig rule, by contrast, is in keeping with Colorado values because it 

respects the property rights of the owner of the tree by requiring the owner of the 

tree to take some action that would evidence an intent to convey a property interest 

in the tree to the adjoining landowner before the adjoining property owner acquires 

any interest in it.  The result is that the adjoining landowner experiences the 

temporary intrusion into its property caused by the growth of the tree while also 

receiving the benefits of having the tree. 

Given modern surveying and fencing practices, it makes sense for the tree to 

remain the property of the party to whom it has always belonged, as Rhodig holds.  

The mere encroachment of the base of the tree due to its natural growth should not 

be enough to convey a property interest to the adjoining landowner the moment it 

grows over the boundary line.  The Rhodig rule remains a common-sense approach 

to addressing a circumstance without a perfect solution and should not be altered.  
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The Colorado Supreme Court adopted a sensible way of addressing the issue fifty-

one years ago and there is no imperative to change it now.   

 

C.  Rhodig is not limited to trees planted by trespassers 

Loves’ now urge an interpretation that Rhodig is a holding applicable only to 

trees planted by trespassers.  Such an interpretation is a strained construction of the 

decision and ignores the facts presented to the court in Rhodig.  At issue were four 

trees that were removed by Keck, the owner of the property on which they all 

originally grew.  Of the four trees, two had been planted by the trespasser, Rhodig, 

and the other two were already in place when Rhodig purchased his property.  

Rhodig planted the two additional trees in line with the existing trees.  Rhodig at 

730.   

The rule announced in Rhodig was not confined to the trees planted by the 

trespasser, but instead applied to all four of the trees.  Two of the trees began 

growth on Keck’s property before Rhodig bought the adjoining lot.  The decision 

announced in Rhodig confirmed that Keck continued to own the trees that 

originated on his lot even though they had grown over the property line onto 

Rhodig’s property by the time the suit was filed.  No exception was made for the 

trees that pre-dated Rhodig’s purchase of the adjoining property, which were not 
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planted by Rhodig, even though, like the tree at issue in this case, they also grew 

over the property boundary.      

This Court’s comment that “this is not a true boundary line case”, Rhodig at 

730, was based on the fact that the trees were not shown to have been planted on 

the boundary, but instead were planted entirely within one parcel.  When the trees 

existed in that state, the common law would recognize them as the sole property of 

Keck.  They would remain so for the entire period of time between the moment 

they were planted until the natural growth of the tree pushed its added girth over 

the boundary line.  This Court’s “boundary line” comment was a recognition that 

the trees at one time were indisputably the sole property of Keck, rather than an 

indication that the rule announced applied only to the trees planted by a trespasser.  

This Court’s decision was not so confined. 

 

D.  Appellants failed to designate an adequate record for review 

The Loves contend that the trial court erred in concluding that they did not 

“jointly care for” the tree with Bishops.  They failed to designate an adequate 

record to permit this court to review that contention.  It is incumbent upon the 

appellant to include a transcript of all evidence relevant to the finding or 

conclusion challenged.  C.A.R. 10(b).   
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Here, the Loves’ record designation included none of the testimony from the 

trial.  Instead they provided this court with a transcript of only the closing 

arguments and the trial court’s oral findings from the bench.  This court is given no 

opportunity to review any of the conflicting evidence that was presented at trial 

concerning the actions taken by the parties to care for the tree.  Without the full 

record on this issue, this court is not equipped to properly determine whether the 

trial court correctly decided the issue of joint care for the tree by the parties.  

Therefore, this court must uphold that finding, Oman v. Morris, 471 P.2d 430 

(Colo. App. 1970). 

While the Loves have attempted to couch the issue as a purely legal question 

of whether the trial court correctly interpreted the phrase “jointly care for”, as used 

in Rhodig, the trial court’s interpretation of that phrase must be examined in the 

context of the evidence presented regarding the issue of joint care.  None of the 

testimony from any of the four witnesses who testified regarding this issue has 

been made available to this court for review. 

Notwithstanding the inadequacy of the record, the trial court correctly 

determined that incidental watering of the tree by Loves when watering their own 

lawn, cleaning up the leaves in their own yard, and cutting a limb to make room for 

a swing set in their own yard did not constitute the type of joint care for the tree 
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that would result in the Loves acquiring an ownership interest in it. 2016COA131 

¶18. 

It is axiomatic that counsel’s description of the evidence in the Loves’ 

Opening Brief, or references to comments counsel makes in closing argument 

about the evidence, are not a substitute for a transcript and record that could be 

reviewed by this Court.  See, CJI-Civ. 3:8.  This court should disregard such 

comments and restrict its review to any legal errors based on the facts as 

determined and enunciated by the trial court.   The decision by the trial court is 

clear and unequivocal. Loves’ providing incidental benefit to the tree while caring 

for their own property was insufficient to constitute “jointly car[ing] for” the tree 

as required by Rhodig. R. 205, Transcript 45:2-15. 

An appellate court must presume that the trial court's findings and 

conclusions are supported by the evidence when the appellant has failed to provide 

a complete record on appeal, People v. Morgan, 606 P.2d 1296 (Colo. 1980); 

People v. Alberico, 817 P.2d 573 (Colo. App. 1991).  Where no transcript of 

evidence considered by lower court is made part of record on appeal and there is 

no showing to contrary, an appellate court must presume that findings are 

supported by evidence presented to and considered by court, People v. Gallegos, 

499 P.2d 315 (Colo. 1972).  Here, this court has only been provided with the 
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conclusions reached by the trial court without any of the underlying evidence on 

which those conclusions were reached.  Accordingly, the trial court’s 

determination that the Loves failed to prove that they “jointly cared for” the tree 

must be upheld. 

 
E.   The Trial Court correctly applied Rhodig to determine  

ownership of the tree  

The test in determining whether trees are boundary line subjects entitled to 

protection is whether they were planted jointly, or jointly cared for, or were treated 

as a partition between adjoining properties.  Rhodig at 731.  The trial court 

correctly made factual findings with respect to each of the possible bases by which 

the tree could acquire status as a protected boundary tree, and found none of them 

present in this case. R209-210, transcript 49:21-50:3. First, there was no evidence 

regarding when and how the tree was planted, as that occurred long before either 

party acquired their property.  R203, transcript 43:15-20.  Secondly, the trial court 

found that the tree was not “jointly cared for” by the parties.  R203, transcript 

43:22-24; R205, transcript 45:2-15.  Finally, the property boundary was defined by 

a fence between the properties (R144, 148) and a survey pin near the tree (R142, 

143), not by the tree itself.  Accordingly, the trial court found that the tree was not 
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treated as a partition between adjoining properties.  R206-207, 209, transcript 

45:23-46:6, 49:5-13.  

There is no question that the tree started its growth on the Klosky property 

and that it was only the passage of decades that lead to the base of the tree 

eventually growing over the boundary with the Loves’ property.  R200, transcript 

40:18-25.  Both the trial court and the Court of Appeals correctly ruled that, under 

these circumstances, Rhodig dictates that the tree be considered the property of the 

owner of the parcel on which it began to grow. 

 

IV. CONCLUSION 

The doctrine of stare decisis dictates that the long standing decision in 

Rhodig should be affirmed.  Unless this Court is convinced that the decision was 

erroneous or there has been a significant change in circumstances, and is also 

convinced that changing the decision will do more good than harm, this Court 

should not disturb Rhodig.  This Court was fully aware that it was deviating from 

the common law half a century ago when it adopted a fact-based method of 

determining ownership of trees which grow over property boundaries, rather than 

an automatic rule that once a tree is on both properties, it is jointly owned.  The 

Rhodig rule is rational and has not been shown to have created any difficulty in 
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application.  Reversing Rhodig would simply pick a different winner without 

alleviating any particular harm. 

The trial court correctly analyzed the evidence presented and properly 

applied the holding in Rhodig.  The Loves failed to provide an adequate record for 

this court to consider whether the trial court erred in concluding that there was 

joint care for the tree.  The judgment of the trial court and court of appeals should 

be upheld. 

 

April 4, 2017    Respectfully submitted, 

      THE OVERTON LAW FIRM 

      /s/ Richard J. Gleason 
      Richard J. Gleason 
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