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STATEMENT OF THE ISSUE 

Whether the district court abused its discretion in denying the prosecution’s 

request for a continuance and dismissed the case when the prosecution could not 

proceed. 

STATEMENT OF THE CASE AND FACTS 

The prosecution originally charged Floyd Senette with aggravated robbery, a 

class three felony, and menacing, a class five felony, for events that allegedly 

occurred on March 6, 2016.  (R. CF, pp. 3-4.)  The alleged victim was Maleika 

Thompson.  (R. CF, p. 4.)  The prosecution later added a crime of violence 

sentence enhancer.  (R. CF, pp. 10-11.)  Mr. Senette pleaded not guilty to these 

charges and the enhancer on April 27, 2016, and the court set his trial for October 

11, 2016.  (R. CF, p. 13.) 

On October 7, 2016, the court was scheduled to hold a preliminary hearing 

on additional charges in Mr. Senette’s case but no hearing was held because the 

prosecution dismissed those charges.  (R. Tr. 10/7/16, pp. 4:18-5:11.)  At that 

hearing, however, the prosecution informed the court that Ms. Thompson was 

being unresponsive, she had spoken to the prosecution’s investigator and paralegal 

but had “blown off” scheduled meetings so she had yet to actually meet with the 

prosecution, she was personally served and aware of the court date but the 
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prosecution did not know if she would show up at the trial, and, if she did not show 

up for the trial, the prosecution would be asking for a bench warrant and a 

continuance because it could not go forward without her.  (R. Tr. 10/7/16, pp. 2:15-

20; 6:14-21.)   

On that same day, defense counsel alerted the court that Ms. Thompson may 

be charged with possession and distribution of narcotics.  (R. Tr. 10/7/16, p. 5:23-

24.)  In response, the prosecution alerted the court that it would be granting her 

immunity but “[s]he still may get charged,” two facts the prosecutor had yet to be 

able to communicate to Ms. Thompson.  (R. Tr. 10/7/16, p. 6:3-12.)  The court said 

that Ms. Thompson needed to be afforded a consultation with an attorney before 

trial so she could be informed of the potential liability to which her testimony may 

expose her.  (R. Tr. 10/7/16, pp. 6:22-7:3, 8:7-9.)  The short notice for such 

consultation was acceptable because the prosecution indicated that Ms. Thompson 

would not be needed for testimony until the second day of trial, in the afternoon, 

“[i]f she’s going to testify.”  (R. Tr. 10/7/16, p. 7:4-10, 8:7-10.) 

Ms. Thompson did not show up for the trial on October 11, 2016, and the 

prosecution conceded it was unlikely to get Ms. Thompson into court.  (R. Tr. 

10/11/16, p. 5:12-16.)  The prosecution reiterated all that had been done to get Ms. 

Thompson there and asked for a continuance and a bench warrant.  (R. Tr. 
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10/11/16, pp. 2:8-3:4, 4:1-7, 5:7-16.)  In response, defense counsel requested 

dismissal because the prosecution was unable to proceed and Mr. Senette had been 

in custody for 168 days waiting for trial.  (R. Tr. 10/11/16, pp. 3:6-17, 4:8-15.)  

The court denied the continuance and granted the dismissal based on the 

prosecution’s inability to proceed, finding it did not “have any indication from the 

People that [Ms. Thompson] intends on cooperating” and “[t]he defendant has 

been in custody for a substantial period of time.”  (R. Tr. 10/11/16, pp. 5:1-4, 6:3-

5, 6:16-17.)  The prosecution appealed. 

SUMMARY OF THE ARGUMENT 

The district court acted within its discretion when it denied the prosecution’s 

motion for a continuance.  First, the district attorney conflates the denial of the 

motion to continue and the grant of the motion to dismiss, arguing that three 

factors that were not considered by the district court render both of these rulings an 

abuse of its discretion.  The district court did not have the discretion to deny the 

motion to dismiss because the prosecution did not proceed after the court denied its 

motion to continue despite being able to request a bench warrant under Crim. P. 

17(h).  When the prosecution, unable to proceed, did not, it failed to present 

evidence and carry its burden, requiring the district court to dismiss the case.  The 

district court did not abuse its discretion in dismissing the case based on the 
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prosecution’s inability to proceed and decision not to proceed. 

Second, as for the denial of the motion to continue, the district court had to 

consider the totality of the circumstances in exercising its discretion.  It did not 

need to consider, let alone expressly, the district attorney’s three factors to exercise 

its discretion and deny the motion.  Rather, it properly considered whether the 

continuance would cure the prejudice to the prosecution and it considered the 

prejudice a continuance would cause Mr. Senette.  The district court reasonably 

found that no amount of effort would get Ms. Thompson into court and the delay 

would leave Mr. Senette in custody even longer, prejudicing him.  The district 

court acted within its discretion when it denied the prosecution’s motion to 

continue.   

Nevertherless, the court did consider the factors that the district attorney is 

arguing it ignored.  The prosecution explained its due diligence to the court, how it 

was reasonable to believe Ms. Thompson could be made available, and there were 

less severe alternatives than dismissal.  The district court simply rejected these 

factors in balancing the prejudice created by a continuance. 

Finally, the district attorney’s factors, when viewed against the record and 

the case law, weigh in favor of denying the continuance anyway.  Due diligence is 

meant to procure and secure the witness’s presence.  The amount of effort the 
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prosecution went to in order to get Ms. Thompson into court was for nothing and, 

because knowing the witness’s whereabouts—work and home—would still not 

allow the prosecutor to get her into court on a warrant in the two days of trial 

before she testified, no extra due diligence or effort by the prosecution could 

reasonably be expected to get Ms. Thompson into court.  It was unreasonable to 

believe Ms. Thompson could be made available because the “tools” cited by the 

district attorney to make her available were insufficient or had already failed.  The 

consequence of dismissal, if it is in fact a consquence, was not harsh because there 

were no reasonable alternatives and the prejudice in not dismissing the case was, to 

Mr. Senette and the public, great.  Expressly considering these factors would have 

led the district court to properly rule the same way. 

ARGUMENT 

The district court properly exercised its discretion 
when it denied the prosecution’s request for a 
continuance and dismissed the case when the 
prosecution could not proceed.  

A. Standard of review. 

Mr. Senette agrees in part with the district attorney’s statement of the 

standard of review.  Specifically, Mr. Senette agrees with the district attorney’s 

stated standard of review regarding the district court’s denial of the continuance.  

(Opening Brief, pp. 5-6.)  However, Mr. Senette disagrees with the district 
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attorney’s stated standard of review of the district court’s dismissal of the case.   

“A trial court’s decision to grant or deny a continuance is entitled to 

deference and may not be reversed on appeal absent a gross abuse of discretion.”  

People v. Cruthers, 124 P.3d 887, 888 (Colo. App. 2005).  “A trial court abuses its 

discretion in denying a motion to continue if…its ruling is manifestly arbitrary, 

unreasonable, or unfair.”  People v. Faussett, 2016 COA 94M, ¶ 12 (quoting 

People v. Smith, 275 P.3d 715, 721 (Colo. App. 2011)) (quotation marks omitted). 

“Discretion is abused only where no reasonable person would take the view 

adopted by the trial court.  If reasonable persons could differ as to the propriety of 

the action taken by the trial court, then it cannot be said that trial court abused its 

discretion.”  People v. Wilson, 356 P.3d 956, 964 (Colo. 2014).         

“Unless the denial of a continuance is clearly an abuse of that discretion, 

such a ruling is not a sufficient basis to” reverse and remand the case.  People v. 

Bustos, 725 P.2d 1174, 1178 (Colo. App. 1986).  Then, to obtain reversal the 

appellant “must also demonstrate actual prejudice arising from denial of the 

continuance.”  People v. Villano, 181 P.3d 1225, 1228 (Colo. App. 2008).  

Here, the prosecution preserved this issue because it asked the court to “set it 

over to next week.”  (R. Tr. 10/11/16, p. 4:6.)  The court did not continue the case.  

(R. Tr. 10/11/16, pp. 4:24-5:4.)  Abuse of discretion and a demonstration of actual 
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prejudice is the appropriate standard of review for this issue. 

With regards to the dismissal, the court was not exercising its discretion 

when it dismissed the case against Mr. Senette, therefore, abuse of discretion is not 

the correct standard of review.  The district attorney cites to People v. Storlie for its 

statement of the standard of review for this issue.  (Opening Brief, p. 5.)  Storlie 

holds that a court’s denial of a prosecutor’s motion to dismiss is reviewed for 

abuse of discretion because to obtain the dismissal the prosecutor must obtain the 

court’s consent and approval.  People v. Storlie, 327 P.3d 243, 246 (Colo. 2014) 

(citing Crim. P. 48(a) (rule governing dismissal of cases at the prosecutor’s 

request); People v. Lichtenstein, 630 P.2d 70, 72 (Colo. 1981) (interpreting Crim. 

P. 48(a))). 

Here, the prosecutor did not move to dismiss the case.  Rather, the court 

dismissed the case because of the district attorney’s inability to proceed.  (R. Tr. 

10/11/16, pp. 3:16-17 (defense attorney: “Your Honor, if the D.A. cannot proceed 

forward, we’re asking that the case be dismissed”), 6:3-5 (court: “Okay. Are you 

[defense counsel] asking for a dismissal with prejudice because of the People’s 

inability to proceed forward,” defense counsel: “Yes”). 

When the prosecution is unable to proceed, it has failed to present evidence 

and meet its burden of proof.  See People ex. rel. Gallagher v. Cnty. Court In & 
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For Arapahoe Cnty., 759 P.2d 859, 861 (Colo. App. 1988).  The court’s resulting 

dismissal of charges for the prosecution’s failure to provide sufficient evidence is 

reviewed de novo.  People v. Hard, 342 P.3d 572, 579 (Colo. App. 2014).  

However, where there is no objection to the ruling, the ruling is reviewed for plain 

error.  People v. Lacallo, 338 P.3d 442, 448-49 (Colo. App. 2014).  To warrant 

reversal under plain error review, “the error must be so clear-cut, so obvious that a 

trial judge should be able to avoid it without benefit of objection.”  Id. (quoting 

People v. Pollard, 307 P.3d 1124, 1133 (Colo. App. 2013)) (quotation marks 

omitted). 

Here, the prosecution did not object to the court’s dismissal of the case for 

its inability to proceed.  (See R. Tr. 10/11/16, pp. 4:24-5:6, 5:12-6:5 (the 

prosecution addressed the court three times after the court indicated it was going to 

dismiss the case and it did not object).)  Therefore, the dismissal should be 

reviewed for plain error, if at all.  However, because the prosecution does not 

appeal the district court’s determination of its inability to proceed—just the factors 

the court should have considered in ruling on the continuance, (see Opening Brief, 

pp. 6-9), this issue is not properly before the court, see Argument I.B. below.  

B. Discussion. 

The district court acted within its discretion when it denied the prosecution’s 
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motion to continue the trial.  It need not, but did, consider the factors the district 

attorney argues went unconsidered and that “provided the district court with ample 

good cause to continue the trial.”  (Opening Brief, pp. 5, 7.)  In fact, the factors the 

district attorney cites weigh against granting the prosecution a continuance.  The 

district court properly denied the continuance. 

Before discussing how the district court properly denied the district 

attorney’s motion to continue it is necessary to clarify what the district attorney is 

appealing.  The district attorney’s opening brief claims that the district court 

abused its discretion in failing to consider three factors when denying the 

prosecution’s motion to continue and granting the dismissal: the prosecutor’s due 

diligence, the reasonable grounds to believe Ms. Thompson could be made 

available, and less severe alternatives than dismissal.  (Opening Brief, pp. 1, 4-5.)  

The opening brief then addresses each fact and why it supported the granting of a 

continuance.  (Opening Brief, pp. 10-18.)   

However, this argument conflates a denial of a motion to continue and a 

grant of a motion to dismiss, which are different actions of the court.  See 

Gallagher, 759 P.2d at 860 (issues appealed and addressed separately).  A court’s 

action may be tantamount to a dismissal in some circumstances, see People v. 

Bakari, 780 P.2d 1089, 1091-92 (Colo. 1989) (grant of motion to suppress 
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deprived prosecutor of sufficient evidence to proceed so they could not), but the 

effect one might have on the other does not mean they are the same for analytical 

purposes, see People v. Swazo, 610 P.2d 1072, 1073 (Colo. 1980) (the court ruled 

first on the motion to continue and then the motion to dismiss); Gallagher, 759 

P.2d at 860-61 (the court resolved the issues separately, considering different 

factors).   

Indeed, in this case the two actions are separate and distinct.  Supporting this 

conclusion is the fact that the trial court can deny a motion to continue while also 

issuing a bench warrant for a vital but absent witness under subpoena.  See People 

v. Mandez, 997 P.2d 1254, 1266 (Colo. App. 1999).  Because the two are 

independent of each other, the absence of a vital witness need not require 

continuing the trial or render a party unable to proceed.   

More specifically, Crim. P. 17(h)(2) requires that the court issue a bench 

warrant for a subpoenaed witness not appearing for trial and to direct “any peace 

officer to apprehend the person and produce the person in court immediately upon 

apprehension.”  The warrant shall expire “upon the earliest of submission of the 

case to the jury; or cancellation or termination of the trial.”  Id.  The rule does not 

anticipate the need for or require a continuance when a bench warrant issues.  Id.  

In fact, the “immediate” production of the person in court and the explicit 
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expiration of the bench warrant effectively after evidence is given at a trial suggest 

that the issuing of a bench warrant is not supposed to delay the trial.  The rule still 

provides the deprived party the ability to use the court’s warrant powers to get its 

witness into court while allowing the court to avoid continuing the trial.   

The denial of a motion to continue is not the same as a grant of a motion to 

dismiss, especially in this case where a denial of a continuance does not 

automatically mean the district attorney—invoking Crim. P. 17(h) during trial to 

compel a subpoenaed witness’s attendance—cannot rely on certain evidence at 

trial.  See Bakari, 780 P.2d at 1091-92.  The district attorney conflates the two 

procedural steps and argues that the factors supporting the motion to continue 

should have resulted in the court not dismissing the case against Mr. Senette.  (See 

Opening Brief, pp. 6-9.)  Because the proper consideration of those factors is all 

the district attorney appeals, this answer brief is limited to how the court properly 

considered those factors in ruling.  See People v. Czemerynski, 786 P.2d 1100, 

1107 (Colo. 1990) (an appellate court will only consider those issues raised in the 

opening brief).  However, to be sure, Mr. Senette addresses the propriety of the 

court’s motion to dismiss briefly. 

In re Winship, 397 U.S. 358, 361-62 (1970), acknowledges a defendant’s 

right to have the prosecution prove each element of the crime or crimes charged 
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against him to the satisfaction of the trier of fact by proof beyond a reasonable 

doubt.  The trial is the forum at which the prosecution must prove the elements of 

the crimes charged against the defendant if the defendant wishes to exercise his 

right to a jury trial by pleading not guilty.  U.S. Const. amends. V, XIV; Colo. 

Const. art. II §§ 23, 25; see also People v. Montoya, 141 P.3d 916, 920 (Colo. App. 

2006).  If the prosecutor is unable to meet its burden, the court has jurisdiction to 

dismiss the charges.  See Crim. P. 29(a); Gallagher, 759 P.2d at 861. 

Here, Mr. Senette pleaded not guilty and the case was set for a jury trial.  (R. 

CF, p. 13.)  The prosecution repeatedly said it could and would not go forward 

without a certain, critical witness.  (R. Tr. 10/7/16, pp. 2:18-20, 7:16.)  If the 

witness did not show up at trial, starting on a Tuesday morning, the prosecution 

indicated it could not go forward even though the critical witness would not be 

testifying until the second day of trial in the afternoon.  (R. Tr. 10/7/16, pp. 2:18-

20 (“I cannot go forward without her”), 7:7-8 (“If she’s going to testify, she 

wouldn’t be testifying until Wednesday afternoon”).)  Instead, the prosecution 

indicated that the witness’s absence would cause it to need a continuance.  (R. Tr. 

10/7/16, p. 7:15-16 (asking to reset this case)).  When the witness did not appear at 

trial, the prosecution, true to its previous representations, did not go forward and 

asked for the case to be set over a week.  (R. Tr. 10/11/16, p. 4:6-7.)  The court, in 
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response, dismissed the case.  (R. Tr. 10/11/16, pp. 4:24-5:4, 5:24-6:5.)   

The prosecution did not produce evidence or meet its burden in the forum 

provided to it though it had essentially two days of trial during which to invoke 

Crim. P. 17(h) and use the police to get its witness into court.  The prosecution 

indicated that it knew where the witness lived and worked so two days should have 

been plenty of time to arrest and produce the witness if the witness was as 

retrievable as the prosecution argued.  (R. Tr. 10/11/16, pp. 4:16-17; Opening 

Brief, pp. 12, 15.)  When the prosecution elected to request a week-long 

continuance instead of going to trial and asking for the bench warrant, it elected 

not to put on any evidence or attempt to carry its burden at trial.  The district court 

did not commit plain error, or abuse its discretion, by dismissing the case for the 

prosecutor’s failure to prosecute it.  The prosecution had simply not produced any 

evidence or carried its burden, so the district court properly dismissed the charges.  

See Gallagher, 759 P.2d at 861. 

(It is also important to clarify that the district court did not deny the 

prosecutor a bench warrant as the district attorney argues.  (Opening Brief, pp. 15.) 

The prosecution had indicated that it needed a continuance and a bench warrant to 

proceed.  (R. Tr. 10/7/16, p. 7:15-16; R. Tr. 10/11/16, p. 4:6-7.)  Once the court 

denied the continuance and the prosecutor did not proceed, despite the fact that it 
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could still request and utilize a bench warrant during the trial under Crim. P. 17(h) 

and Mandez but chose not to, the court dismissed the case for the prosecutor’s 

inability and failure to proceed.  (R. Tr. 10/11/16, p. 6:3-5.))   

 (1) The district court properly considered the 
circumstances present in the case when it 
denied the prosecution’s request for a 
continuance. 

In properly denying the prosecution’s motion to continue, the district court 

need not, but did, consider the factors the district attorney argues went 

unconsidered by the court in exercising its discretion. 

“The totality of the circumstances is relevant when determining whether the 

trial court committed an abuse of discretion by denying a continuance.”  Smith, 275 

P.3d at 721.  That is, “[w]hen considering a motion to continue, the trial court must 

consider the peculiar circumstances of each case and balance the equities on both 

sides.”  Id. (quoting People v. Fleming, 900 P.2d 19, 23 (Colo. 1995)).  The court 

must consider every factor in the record in conjunction with all other factors—a 

whole picture—, recognizing that no one factor is or should be determinative and 

deficiencies in one may be compensated for by another.  See Illinois v. Gates, 462 

U.S. 213, 231-33 (1983) (considering the totality of the circumstances to determine 

probable cause); United States v. Carreon, 872 F.2d 1436, 1443 (10th Cir. 1989).  

To that end, “[t]here are no mechanical tests for determining whether the denial of 
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a continuance constitutes an abuse of discretion.”  People v. Hampton, 758 P.2d 

1344, 1353 (Colo. 1988).   

The district attorney cites to three factors to make the argument that the 

court abused its discretion in denying the continuance: the prosecutor exercising 

due diligence, the witness reasonably being made available upon the issuance of a 

bench warrant, and the availability of less severe sanctions than dismissal.  

(Opening Brief, pp. 10-18.)  Yet, those are not the only factors to be weighed, or 

that are even anticipated, by this totality of the circumstances consideration and an 

abuse of discretion review.  See Smith, 275 P.3d at 721-22.  The determination 

whether to deny a motion to continue entails the balancing of all the circumstances 

affecting the day-to-day progress of the case, which is why this decision is left to 

the discretion of the trial court looking at the totality of the circumstances.  See 

Cherry Creek Sch. Dist. No. 5 v. Voelker by Voelker, 859 P.2d 805, 810 (Colo. 

1993) (the trial court is in the best position to consider pre-trial issues and their 

impact on the parties).   

The district attorney’s argument—that these three factors alone should prove 

an abuse of discretion—fails initially because it assumes the totality of the 

circumstances and the abuse of discretion analyses should end with three factors 

weighing in favor of a continuance.  (Opening Brief, pp. 6-9); see also People v. 
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Gutierrez-Vite, 2014 COA 159, ¶ 11 (the court “may affirm a trial court’s ruling on 

grounds different than those employed by the [trial] court so long as the record 

supports them”).  This reliance on only three factors is misplaced in these wide-

ranging analyses and the district attorney’s argument is done a disservice by the 

active rejection of factors that may not fully overlap these three factors but exist 

within the totality of the circumstances and support the court’s denial of the 

continuance.  (See Opening Brief, pp. 15-16 (arguing a witness’s lack of 

cooperation is not determinative of due diligence or availability of a witness to 

somehow suggest the witness’s cooperation is not relevant to a totality of the 

circumstances argument).)  The district attorney incorrectly relies on three factors 

to the exclusion of others even though the court did not need to consider those 

factors, but did consider them and rightly rejected them, when it properly denied 

the motion for a continuance. 

The totality of the circumstances analysis does not begin or end with these 

three factors.  As stated above, the consideration of a motion to continue does not 

entail a mechanical test.  Hampton, 758 P.2d at 1353.  Neither this court nor our 

supreme court has developed a discreet list of factors a trial court must consider in 

ruling on a motion to continue.  Rather, courts look to a variety of considerations 

when determining whether a motion to continue was properly denied.  See, e.g., 
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Smith, 275 P.3d at 721-22 (holding “[a]s relevant here, the trial court must 

consider” certain factors when approaching a motion to continue and citing to 

People in Interest of D.J.P., 785 P.2d 129, 131-32 (Colo. 1990), for that 

proposition even though the D.J.P. court considered other factors, including due 

diligence, that the Smith court did not).  

Specifically, the Smith court looked only to considerations of “the prejudice 

to the moving party if the continuance is denied and whether that prejudice could 

be cured by a continuance, as well as the prejudice to the opposing party if the 

continuance is granted.”  Id. (quoting Interest of D.J.P., 785 P.2d at 132 (Colo. 

1990)) (quotation marks omitted).  These considerations were sufficient for the 

court of appeals to conclude that the lower court did not abuse its discretion in 

denying the motion to continue that was the subject of the appeal.  Id.  What the 

trial court is to consider when ruling on a motion to continue need not include the 

three factors cited by the district attorney for the district court to have properly 

exercised its discretion. 

Moreover, neither the factors cited by the people nor these considerations 

need to be explicitly balanced on the record.  The lack of a mechanical test 

supports that conclusion but so does the fact that even in those instances where the 

court of appeals or supreme court has provided the factors to be considered on a 
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specific type of motion to continue, express consideration of the factors on the 

record is not required.  See People v. Travis, 2016 COA 88, ¶ 49 (citing People v. 

Brown, 322 P.3d 214, 220 (Colo. 2014)) (cert. granted on unrelated issues).  The 

district court, therefore, need not consider, let alone explicitly, the factors cited to 

by the district attorney. 

Here, like in Smith, the court considered the prejudice to the moving party 

and whether that prejudice would be cured by a continuance, and the prejudice to 

Mr. Senette of a continuance.  That is, the court indicated its belief that there was 

no “indication from the People that [the witness] intends to cooperat[e]” and that 

“[t]he defendant has been in custody for a substantial period of time.”  (R. Tr. 

10/11/16, p. 5:1-3.)  These considerations rendered the district court’s ruling within 

its discretion.   

First, despite any prejudice to the prosecution, the trial court found a 

continuance was not going to cure it.  This was a reasonable conclusion given all 

that the prosecution had done to get the witness to court, including repeated calls, 

making her aware of the trial date, subpoenaing her, offering her a ride to court, 

and threatening her with a warrant for her arrest.  (R. Tr. 10/11/16, p. 2:10-20.)  

This conclusion was also reasonable given that the court was aware the 

witness knew she too was facing criminal charges, most of which the witness was 
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yet to be advised on regarding the prosecution’s proposed grant of immunity and 

some of which she may still suffer regardless, and, because of those charges, it 

remained unclear if the witness would testify if present and properly advised 

anyway.  (R. Tr. 10/7/16, pp. 6:3-24; 7:7 (“If [Ms. Thompson is] going to 

testify”).)   

Finally, this conclusion was reasonable because the prosecutor implicitly 

told the court that two days to get the witness into court on a bench warrant, 

despite the prosecution knowing where the witness lived and worked, was not 

enough to ensure her appearance.  (R. Tr. 10/7/16, p. 7:7-16 (trial started Tuesday 

and witness was not needed until Wednesday afternoon, but prosecutor still needed 

to reset the case).)  Given these facts, reasonable minds could find that no 

continuance would cure the prejudice that a denial of motion to continue would 

cause the prosecution.  

Second, though the district attorney diminishes the fact that a continuance 

would mean Mr. Senette remained in custody by arguing that he would only 

remain in custody a short while longer, (Opening Brief, pp. 17-18), any extra or 

unnecessary restraint on Mr. Senette’s liberty prejudices him.  See United States v. 

Roberts, 5 F.3d 365, 369 (9th Cir. 1993) (any extra time in custody harms the 

defendant).  Our supreme court has even recognized that “[o]f prime importance to 
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the determination of whether the trial court abused its discretion is the fact that [the 

defendant] was being held in detention at the time of the requested continuance.”  

Interest of D.J.P., 785 P.2d at 132 (affirming the trial court’s denial of a 

prosecution’s request for a continuance because of an absent witness). 

Mr. Senette had already been in custody for 168 days waiting for trial.  (R. 

Tr. 10/11/16, pp. 3:14-15, 4:8-12.)  What might be insignificant to the district 

attorney is not to our supreme court, or Mr. Senette for that matter.  The extra time 

in custody that Mr. Senette would have suffered because of the continuance, a 

continuance the district court found was unlikely to produce the witness the 

prosecution sought, was prejudicial to him.  The district court recognized this 

prejudice and, as a reasonable consideration given our supreme court’s express 

concern over additional restraint of an accused’s liberty, properly denied the 

prosecution’s request for a continuance. 

It was reasonable and within the totality of the circumstances for the district 

court to find that no continuance would cure the prejudice the prosecution would 

suffer from the witness’s absence and to find that Mr. Senette was prejudiced by 

the continuance because he would remain in custody needlessly, however long.  

Because there is no set list of factors the district court had to expressly consider, let 

alone those the district attorney argues, the district court, considering these factors, 
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operated within its discretion and properly denied the prosecution’s motion to 

continue. 

Despite it being unnecessary to consider the district attorney’s factors, the 

district court did consider the factors the district attorney relies upon and the court 

rejected them.  The prosecution alerted the court to its efforts to get the witness 

into court both at a pre-trial hearing and on the day of trial.  (R. Tr. 10/7/16, p. 

6:14-21; R. Tr. 10/11/16, pp. 2:11-23, 3:2-4, 4:2-5.)  The prosecution also 

explained to the court why it believed it was reasonable that the witness could be 

made available.  (R. Tr. 10/11/16, p. 4:6-7, 4:16-17 (the prosecutor knew where the 

witness lived and worked).)  Finally, the prosecution explained to the court why it 

believed there were less severe alternatives than dismissal because there was time 

left on “speedy,” they had a trial date the following week, and the five cases set for 

trial the following week were unlikely to proceed to trial or take precedent. (R. Tr. 

10/11/16, pp. 2:25-3:1, 3:18-24.)   

These reasons for a continuance were on the record and the district court 

simply rejected them in reaching its ruling.  (R. Tr. 10/11/16, pp. 4:24-5:4.)  That 

is, instead of these reasons, the court found persuasive that it was unlikely that the 

witness would make it into court regardless of the continuance and that Mr. Senette 

had been sitting in custody for some 150-plus days.  (R. Tr. 10/11/16, pp. 4:24-
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5:4.)  This ruling was the product of hearing the arguments the district attorney 

now reiterates, exercising its discretion by heeding more persuasive considerations 

within the totality of the circumstances, and ultimately rejecting the district 

attorney’s arguments.  The district court did not abuse its discretion in denying the 

prosecution’s motion to continue and, once that motion was denied and the 

prosecutor elected not to proceed, the district court rightly dismissed the case.  

(2) The factors the district attorney chooses 
to rely upon in the opening brief weigh in 
favor of denying the continuance. 

The effort the prosecution made to get the witness into court indicates that, 

despite its best efforts and the only remaining avenue of obtaining the witness’s 

presence, the witness was not coming to the trial.  The district attorney argues that 

there were reasonable grounds to believe the witness could be made available but 

those grounds make it appear less likely she would ever be made available.  The 

district court’s decision to dismiss the case was the least harsh consequence given 

the court’s schedule and the harm to Mr. Senette and the public of a continuance.  

These factors cannot and do not support the district attorney’s argument. 

First, the reason why due diligence is a factor to consider when deciding 

whether or not to grant a continuance is because the exercise of due diligence 

should allow the party seeking the witness to procure and secure the witness’s 
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presence.  Interest of D.J.P., 785 P.2d at 131; People v. Valles, 2013 COA 84, ¶¶ 

38-39; People v. Wolfe, 9 P.3d 1137, 1142 (Colo. App. 1999) (the use of formal, 

legal mechanisms demonstrate due diligence because they, in contrast, are not 

uncertain methods of securing an essential witness).  Locating, repeatedly 

communicating with, subpoenaing, offering rides to, and threatening a warrant and 

arrest should have procured and secured a witness’s presence but the fact that those 

steps did not, indicate that due diligence was unlikely to secure or procure Ms. 

Thompson’s presence.  (R. Tr. 10/11/16, p. 2:11-24.)  This conclusion is supported 

by the fact that the only additional due diligence or effort the prosecution could 

reasonably exercise—invoking Crim. P. 17(h) and obtaining the bench warrant—

could not, as demonstrated by the prosecution’s need for a continuance, obtain the 

witness’s presence in the two days of trial before Ms. Thompson would have 

testified even though the prosecution’s investigator and paralegal had both spoken 

with Ms. Thompson and they all knew where she lived and worked.  (R. Tr. 

10/7/16, pp. 6:18-19, 7:4-10; R. Tr. 10/11/16, pp. 2:12-14, 4:6-7, 4:16-17.)   

Indeed, the cases cited by the district attorney demonstrate due diligence, or 

lack thereof, because the due diligence will have, eventually, or could have secured 

the witness’s presence.  (Opening Brief, pp. 10-12 (witnesses were either not 

subpoenaed or were found, kept in contact with, and were willing and able to 
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testify at some later date despite the conflict with the then scheduled trial date).)  

Nothing on the record here indicates that the prosecution’s due diligence would 

eventually secure Ms. Thompson because she had been unresponsive to it all, had 

been unmoved by the threat of a warrant, and the warrant could not hope to obtain 

her presence—despite everyone knowing exactly where she was—in two days.  

(See R. Tr. 10/11/16, pp. 2:17 (after all the effort cited by the prosecution, the 

witness was still “waffling”), 5:12-16 (the prosecutor had to agree they were not 

likely to get the witness there).)  Failing to cause its intended result, the 

prosecution’s due diligence revealed how reasonable it was for the court to find it 

unlikely that the witness would attend the trial, and therefore to deny the 

continuance. 

Second, the district attorney points to knowing where the witness works and 

lives as reasonable grounds to believe the witness could be made available.  

(Opening Brief, p. 15.)  The witness’s apparent lack of cooperation was just a piece 

of that analysis of which other pieces exist.  (Opening Brief, p. 16.)  With the 

invocation of Crim. P. 17(h) and the issuing of a bench warrant on the served 

subpoena, argues the district attorney, the witness was likely to be made available.  

(Opening Brief, pp. 15-16.)   

However, the prosecution needed more than two days to use the warrant 
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“tool” to get the witness into court, as discussed above, rendering the knowing of 

the witness’s whereabouts unreliable grounds to think the witness could be easily 

made available with the issuing of a warrant.  Not to mention, the prosecutor 

threatened the witness with a warrant and that threat did not change the witness’s 

behavior so it is unreasonable to think an actual warrant would change that 

behavior either.  (R. Tr. 10/11/16, p. 2:17-18.)  Likewise, the other tool the district 

attorney suggests, service or a subpoena, (Opening Brief, p. 16), was already 

unsuccessful in this case, (R. Tr. 10/11/16, p. 2:11).  All that is left of the district 

attorney’s “tools” is cooperation, a consideration which the court already explicitly 

found favored Mr. Senette.  (R. Tr. 10/11/16, p. 5:1-2.)  The district attorney’s 

“reasonable grounds,” are, therefore, not reasonable and they are unlikely to ever 

make the witness available. 

Third and lastly, the dismissal was not a harsh consequence.  (Opening 

Brief, pp. 16-18.)  To begin, a clarification: the dismissal is not a consequence for 

failing to secure the presence of a witness.  Rather, it was the result of the 

prosecutor’s inability to proceed, as discussed above.  Yet, assuming for 

argument’s sake that it was a consequence for failing to produce the witness, there 

were no other reasonable alternatives and this outcome gave effect to Mr. Senette’s 

speedy trial right while also giving the public a prompt disposition.  See Bakari, 
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780 P.2d at 1092.   

Given the prosecution’s discussion of the court’s following-week docket, it 

is not clear that Mr. Senette’s case would have taken precedent and gone to trial.  

For instance, the Sutton case may or may not have pleaded, the Lane case had only 

“a little time on speedy,” the prosecution was unsure if the Lott case would go, and 

the Bardill case had an unspecified time on “speedy.”  (R. Tr. 10/11/16, p. 3:18-

24.)  It is the appellant’s responsibility to provide an adequate record on appeal and 

“absent such a record, [the court] must presume the evidence fully supports the 

trial court’s ruling.”  Clements v. Davis, 217 P.3d 912, 916 (Colo. App. 2009).  

With the uncertainty in the court’s following-week docket, this court should 

presume that the case could not go forward the following week. 

If the case could not go to trial the following week, waiting for another trial 

date would have caused Mr. Senette to sacrifice his speedy trial right.  (R. Tr. 

10/11/16, p. 3:14-16.)  What is more, prolonging the case would have deprived the 

public of a prompt disposition to the case.  With no reasonable alternatives and the 

fear that Mr. Senette would lose his speedy trial right and the public its prompt 

disposition, dismissing the case was not a harsh consequence.  

Though the prosecutor may have exercised due diligence, no amount of due 

diligence appeared to be capable of getting the witness into court.  It was 
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unreasonable, given the tools remaining to the prosecution, to think the witness 

could be made available.  The dismissal was not a consequence, merely the result 

of the prosecutor’s inability to proceed.  However, notwithstanding that fact, it was 

the only reasonable alternative that did not deprive Mr. Senette of his right to a 

speedy trial and the public of a prompt disposition.  The district attorney’s factors 

weigh against the prosecution.   

Had the district court needed to rely on the district attorney’s factors, it 

would have properly reached the same ruling.  Since the district court did not need 

to rely on these factors, it did, in fact, consider them, and, regardless, it properly 

and reasonably considered the totality of the circumstances in denying the 

prosecution’s motion for a continuance, the district court did not abuse its 

discretion.  Its rulings should be affirmed.  
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CONCLUSION 

Defendant-Appellee Floyd Senette respectfully requests this court affirm the 

district court’s denial of the continuance and its eventual dismissal as the proper 

exercise of its discretion and as the proper response to the prosecutor’s inability 

and actual failure to proceed to trial, respectively. 
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