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INTRODUCTION 

The jury in this case found that Defendant, Angelita Sue Ramos, 

committed theft of between $2,000 and $5,000 from the Bennett 

Elementary School 2013 Believe Fundraiser.  Defendant essentially 

argues on appeal that despite these findings, she is entitled to an 

acquittal on all charges.  But the jury heard the evidence and reached 

its verdict.  And Defendant’s novel argument on appeal should not allow 

her to frustrate the jury’s clear findings. 

Defendant also argues on appeal that 1) a prosecution witness’s 

subtraction of two numbers constituted impermissible expert testimony; 

2) Defendant’s witness improperly was prohibited from testifying; and 

3) the verdict lacks evidentiary support.  Nevertheless, the judgment 

should be affirmed.   

STATEMENT OF THE FACTS AND CASE 

Defendant was treasurer of the Bennett Elementary School 

Parent, Teacher, and Student Association (“PTA”).  See R.Tr. (10/5/15) 

50:5-15.  During her tenure, the PTA held a variety of fundraisers, 



 

2 

including the 2013 Believe Fundraiser.  See, e.g., R.Tr. (10/5/15) 56:11-

60:22. 

The Believe Fundraiser involved students selling items from a 

catalogue created by the Believe company.  See R.Tr. (10/5/15) 60:3-22.  

The children would return to school with the order forms and checks, 

which the PTA would deposit into its bank account.  See id.  The PTA 

then would write one total check to Believe, a percentage of which 

would be refunded to the PTA.  See id. 

After the Believe Fundraiser, the PTA secretary, Brenda Kenney, 

asked Defendant how much money the organization had deposited into 

its bank account from the event.  See R.Tr. (10/8/15) 29:2-22.  Defendant 

ultimately responded by text message—a photograph of which was 

admitted into evidence—that she had deposited $19,760.95.  See R.Tr. 

(10/8/15) 35:5-8; PR.Env. 1, Ex. 4.  But in auditing a number of PTA 

fundraisers, Ms. Kenney discovered that the bank account records 

reflected a lower amount.  See R.Tr. (10/8/15) 74:21-25. 

Ms. Kenney and the PTA president eventually confronted 

Defendant.  According to Ms. Kenney’s testimony, Defendant initially 
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said that she personally had walked the money into the bank.  See R.Tr. 

(10/8/15) 53:1-5.  She later seemed to blame the discrepancy on “health 

problems and medication,” before telling the two women that “[i]t is 

what it is.”  See R.Tr. (10/8/15) 53:6-20.  Before leaving the meeting, 

Defendant allegedly said, “I’m sorry this happened. Is there any way I 

can make it right?”  See R.Tr. (10/8/15) 54:15-24. 

At trial, Defendant was charged with seven counts of theft arising 

primarily from various PTA fundraisers.  See R.CF 165-74, 182-84.  

Defendant also was charged with seven counts of forgery based on 

various improper checks drawn from the PTA bank account.  See R.CF 

175-81.  Throughout the trial, defense counsel highlighted the PTA’s 

shoddy accounting and the police’s sloppy investigation.  See, e.g, R.Tr. 

(10/9/15) 47:17-69:14.  Counsel also suggested that Defendant was a 

scapegoat.  See id.  Defendant did not testify, nor did any defense 

witnesses testify.  See R.Tr. (10/9/15) 14:7-10. 

Defendant was acquitted of all charges, except for theft from the 

Believe Fundraiser.  See R.CF 165-84.  She was sentenced to eighteen 

months of probation.  See R.Tr. (10/22/15) 21:20-22:12. 
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SUMMARY OF THE ARGUMENT   

The General Assembly did not intend to create a separate crime of 

“aggregated theft.”  Rather, Defendant was charged with theft, and the 

jury was instructed properly on this charge.  The jury was not required 

to acquit Defendant, simply because the jurors determined that 

Defendant only committed one instance of theft. 

As it related to Defendant’s sole conviction, Ms. Kenney’s 

testimony consisted of factual testimony and subtraction of two 

numbers already in evidence.  For this reason, she did not present 

impermissible expert opinion. 

The trial court did not abuse its discretion in limiting the 

testimony of Defendant’s expert.  Had Defendant elected to call her 

expert, she would have been able to rebut Ms. Kenney’s testimony, 

notwithstanding the trial court’s limitations.  And regardless, any error 

was harmless, given the limited relevance of Ms. Kenney’s testimony to 

Defendant’s sole conviction. 

Finally, the evidence was sufficient to convict Defendant of theft.  

Thus, the judgment should be affirmed.  
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ARGUMENT  

I. Defendant was convicted of theft, and the jury 
was instructed properly on its elements. 

A. Preservation and Standard of Review 

The People agree that Defendant preserved her challenge to the 

verdict forms.  See Op.Br. 10-11.  “[E]rrors in verdict forms must be 

considered in the context of jury instructions.”  People v. LePage, ___ 

P.3d ___ (Colo. App. 09CA0676, Feb. 17, 2011).  And appellate courts 

“review legal conclusions implicit in jury instructions de novo....”  

Townsend v. People, 252 P.3d 1108, 1111 (Colo. 2011). 

B. Background 

After a “lengthy discussion” off-the-record, the trial court 

requested objections to nineteen jury instructions—which included a 

theft elemental instruction—and verdict forms.  See R.Tr (10/8/15) 

126:19-127:18; R.CF 196-221.  Defense counsel responded, “I don’t have 

any objections to the jury instructions….  I do have an objection to the 

verdict forms.”  See R.Tr (10/8/15) 127:21-23. 

Defense counsel argued that the verdict form for those charges 

where the value of multiple thefts over six months would be aggregated 
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required an “instruction to the jury that … if they do not answer yes to 

at least two of [the alleged thefts], then they must find the defendant 

not guilty.”  See R.Tr (10/8/15) 127:23-128:7.  He continued, “[I]f the jury 

finds her guilty of this count but only answers yes on one of those, I 

would submit that the People then would not have proven their case….”  

See R.Tr (10/8/15) 128:8-16.  The trial court declined to do so, concluding 

that it was not a “element [of theft] that there be two thefts chosen.”  

See R.Tr (10/8/15) 129:12-130:2. 

As relevant to Count 5, the jury was instructed on the standard 

elements of theft, without any reference to needing two or more 

instances of theft to convict.  See R.CF 207.  The verdict form likewise 

did not require the jury to find two or more instances of theft.  See R.CF 

173-74. 

C. The trial court properly instructed the 
jury on the elements of theft, and the 
jury convicted Defendant of this 
offense. 

“Subject to constitutional limitations, it is the prerogative of the 

legislature to define crimes and prescribe punishments.”  People v. 
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Abiodun, 111 P.3d 462, 464 (Colo. 2005).  Courts must look to the 

legislature’s intent to determine how to define a particular crime.  See 

People v. Kanan, 186 Colo. 255, 259, 526 P.2d 1339, 1341 (1974) (“When 

the legislature defines a crime and sets forth the intent necessary to 

commit the crime, the court cannot alter the elements....”). 

1. Section 18-4-401 creates only one 
offense--theft.  

Defendant argues that “‘aggregated thefts’ charges ... require that 

the jury be convinced beyond a reasonable that the prosecution proved 

multiple thefts within the time frame set forth in the charge.”  See 

Op.Br. 14-15.  Thus, Defendant essentially argues that proving multiple 

thefts is a necessary element of the crime of “aggregated theft.”   

This argument incorrectly presupposes that section 18-4-401, 

C.R.S. (2016) creates a distinct crime of “aggregated theft.”  But as the 

legislative history and statutory language make clear, section 18-4-401 

creates only one crime—theft—and the jury undisputedly was 

instructed on the elements of that crime.  Thus, the court did not err in 
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concluding that the jury’s interrogatory responses did not compel 

Defendant’s acquittal. 

a. The theft statute evolved to 
consolidate conduct into a 
single theft offense. 

i. 1967 Enactment 

“In 1967, the Colorado General Assembly enacted its first version 

of a consolidated theft statute which incorporated the various common-

law crimes against property into a general theft provision.”  People v. 

Warner, 801 P.2d 1187, 1189 (Colo. 1990).  The statute covered crimes 

such as larceny, embezzlement, and obtaining goods or services by false 

pretenses, which were “among the earliest offenses known to the 

common law.”  People v. Quick, 713 P.2d 1282, 1287 (Colo. 1986).  The 

General Assembly did so to “remove the distinctions and technicalities 

that previously existed in the pleading and proof of such crimes.”  

Warner, 801 P.2d at 1189.  Thus, by enacting the theft statute, the 

General Assembly intended to “define one crime of theft which would 

incorporate all crimes involving the taking or obtaining of personal 

property without physical force....”  Maes v. People, 178 Colo. 46, 48, 494 
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P.2d 1290, 1291 (1972) (emphasis added); accord People v. Terranova, 

38 Colo. App. 476, 483, 563 P.2d 363, 368 (1976). 

Subsection 1 of the original theft statute defined the offense.  See 

§40-5-2(1), C.R.S. (1963) (1967 Supp.), repealed and reenacted by 1971 

Colo. Sess. Laws, ch, 121, §1 at 388.  Subsection 2 of the statute 

classified each theft as either a misdemeanor or a felony.  See 

§40-5-2(2), C.R.S. (1963) (1967 Supp.).  Misdemeanor theft required 

either: (1) the value stolen to “not exceed one hundred dollars”; or 

(2) the defendant to commit theft “twice or more within a period of six 

months and from the same person,” but the “aggregate value of the 

things involved [did] not exceed one hundred dollars....”  Id.  

Conversely, felony theft required either: (1) the value stolen “exceed[ed] 

one hundred dollars”; or (2) the defendant committed theft “twice or 

more within a period of six months from the same person and has not 

been placed in jeopardy for the prior offense,” and the “aggregate value 

of the things involved exceeds one hundred dollars....”  Id.   

Subsection 3 specified the relevant pleading standards.  See 

§40-5-2(3), C.R.S. (1963) (1967 Supp.).  And subsection 4 clarified the 
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General Assembly’s intent to “define one crime of theft.”  See §40-5-2(4), 

C.R.S. (1963) (1967 Supp.).   

ii. 1971 Re-codification 

In 1971, the General Assembly repealed, reorganized, and 

reenacted the theft statute as section 40-4-401.  See 1971 Colo. Sess. 

Laws, ch. 121, §1 at 388.  Under this new codification, subsection 1 

presented an essentially identical definition of theft, but with additional 

language applicable to pawnbrokers.  See §40-4-401 cmt., C.R.S. (1963) 

(1971 Supp.), supplanted by 1974 Colo. Sess. Laws, ch. 103, §1 at 425.   

Subsections 2 through 5 classified the offense.  Subsections 2 and 

4 made theft a class 4 felony if the value involved was “one hundred 

dollars or more,” or “[w]here a person commits theft twice or more 

within a period of six months without having been placed in jeopardy 

for the prior offense or offenses, and the aggregate value of the things 

involved is one hundred dollars or more....”  See §40-4-401(2), (4), C.R.S. 

(1963) (1971 Supp.).  Subsection 3 made a theft of “less than one 

hundred dollars” a class 3 misdemeanor.  See §40-4-401(3), C.R.S. 

(1963) (1971 Supp.).  And subsection 5 made theft from the “person of 
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another by means other than the use of force, threat, or intimidation” a 

class 5 felony “without regard to the value of the thing taken.”  See 

§40-4-401(5), C.R.S. (1963) (1971 Supp.).   

iii. 1973 Re-codification 

The General Assembly comprehensively reformed Colorado’s 

criminal statutes by enacting the 1973 Criminal Code.  See 1974 Colo. 

Sess. Laws, ch. 103, §1 at 428.  As part of this, the theft statute again 

was re-numbered—this time as section 18-4-401.  However, the statute 

did not change substantially.  Compare §18-4-401, C.R.S. (1973), with 

§40-4-401, C.R.S. (1963) (1971 Supp.).  

Section 18-4-401 was amended thirteen times between 1973 and 

2009.  Most amendments adjusted the dollar ranges associated with the 

various offense classifications.1  Some amendments created special 

                                      
1 See §18-4-401, C.R.S. (1973) (1975 Supp.) (raising to $200 the class 
two felony threshold, and adding a class one petty offense range); §18-4-
401, C.R.S. (1973) (1977 Supp.) (repealing petty offense classification 
and adding class three misdemeanor and class three felony 
classifications); §18-4-401, C.R.S. (1973) (1984 Supp.) (raising to $300 
the class four felony threshold); §18-4-401, C.R.S. (1973) (1987 Supp.) 
(raising misdemeanor classification in subsections two and four to $300 
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classification ranges for thefts involving certain victims.2  And others 

corrected typographical errors and made other changes not relevant 

here.3 

iv. 2009 Amendment 

In 2009, the General Assembly amended subsection four of the 

theft statute in response to the Colorado Supreme Court case Roberts v. 

                                                                                                                        
and changing lowest range of theft involving the elderly to a class five 
felony); §18-4-401, C.R.S. (1973) (1992 Supp.) (raising class two 
misdemeanor and class four felony thresholds to $100 and $400, 
respectively); §18-4-401, C.R.S. (1997) (raising class four felony 
threshold to $400); §18-4-401, C.R.S. (1998) (raising class four felony 
threshold to $500); §18-4-401, C.R.S. (2007) (modifying various 
misdemeanor and felony dollar ranges). 
 
2 See §18-4-401, C.R.S. (1973) (1981 Supp.) (adding special classification 
ranges for theft involving the elderly); §18-4-401, C.R.S. (1973) (1984 
Supp.) (adding special classification ranges for theft involving the 
disabled); §18-4-401, C.R.S. (1973) (1993 Supp.) (repealing special 
classifications for thefts involving the elderly and disabled); §18-4-401, 
C.R.S. (2006) (adding special classification ranges for mortgage theft). 
 
3 See §18-4-401, C.R.S. (1973) (1975 Supp.) (amending subsection one 
definition); §18-4-401, C.R.S. (1973) (1983 Supp.) (giving municipalities 
concurrent jurisdiction to prohibit theft below a certain amount); 
§18-4-401, C.R.S. (1973) (1984 Supp.) (amending municipal concurrent 
jurisdiction ceiling); §18-4-401, C.R.S. (1973) (1985 Supp.) (correcting 
typographical errors); §18-4-401, C.R.S. (1973) (1987 Supp.) (clarifying 
charging requirements for theft). 
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People, 203 P.3d 513 (Colo. 2009), superseded by §18-4-401(4), C.R.S. 

(2009).  In Roberts, the Supreme Court discussed that section 18-4-

401(4)—which now contains the six-month aggregation language 

discussed above—defined a “unit of prosecution” for thefts.  See 203 

P.3d at 516.  In doing so, the court held both that (1) all thefts 

completed within six months must consist of one unit of prosecution; 

and (2) no theft could continue beyond this six-month demarcation.  See 

id. at 516-18. 

The General Assembly responded in two ways.  First, it declared 

its intent to “allow, but not require, aggregation of multiple violations of 

[the theft statute], committed within a period of six months, into a 

single offense for the purposes of determining the grade of offense.”  See 

2009 Colo. Sess. Laws, ch. 244, §1(a) at 1099 (emphasis added).  And 

the General Assembly reflected this by amending the statute to clarify 

that when “a person commits theft twice or more within a period of six 

months,” these thefts “may be aggregated,” in which case the thefts 

“shall constitute a single offense.”  See §18-4-401(4)(a), C.R.S. (2009) 

(emphasis added).  The General Assembly left unchanged language 
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discussing that such a theft should be classified based on the “aggregate 

value of the things involved.”  See id. 

Second, the General Assembly declared that section 18-4-401 was 

not intended to “override the judicial construction” that allowed thefts 

committed “over periods longer that six months” to be prosecuted as one 

unit when arising from a “single fraudulent scheme.”  See 2009 Colo. 

Sess. Laws, ch. 244, §1(b) at 1099.  The General Assembly accomplished 

this by adding a new subsection 4(b) specifying that “thefts may be 

aggregated and charged in a single count, in which event they shall 

constitute a single offense” when the thefts were “pursuant to one 

scheme or course of conduct.”  See §18-4-401(4)(b), C.R.S. (2009) 

(emphasis added).  This subsection mirrored language in subsection 4(a) 

requiring such a theft to be classified based on the “aggregate value of 

the things involved.”  See id. 

v. 2013 Amendment 

The theft statute most recently was amended in 2013.  According 

to the initial sponsor, the amendment’s  intent was to “streamline” the 

theft statutes, while “preserving the ability of prosecutors to charge 
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these crimes.”  See Hearing on H.B. 13-1130 before the House Judiciary 

Committee (Feb. 21, 2013) at 6:15-6:40.  And the chairperson of the 

drafting task force explained that the task force was charged with 

“simplify[ing]” the “various amendments and changes to their 

sentencing structures that sometimes cause it to be difficult both for 

practitioners to work with and for the public to understand.”  See id. at 

12:28-13:59.  The proposed amendment did so by consolidating statutes 

where the “basic behavior was taking something that belonged to 

someone else, or exerting control over something that belonged to 

someone else.”  See id. at 14:51-15:41.  In short, the amendment’s 

“overall philosophy” was to “collapse these [theft-related statutes] into 

one.”  See id. at 16:33-16:40. 

The 2013 amendment repealed a variety of specialized theft 

statutes, such as “theft of rental property,” “fuel piracy,” and “theft by 

receiving.”  See 2013 Colo. Sess. Laws ch. 373, §§2-3, 5 at 2197-98.  The 

definition of theft in section 18-4-401(1) was clarified to include these 

and similar crimes.  See §18-4-401(1), C.R.S. (2013).  And the 
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amendment also refined the classification of theft offenses.  See 

§18-4-401(2), C.R.S. (2013). 

b. Section 18-4-401(4) does not 
create a separate offense of 
“aggregated theft,” but 
rather enhances how a theft 
is classified. 

The history of Colorado’s theft statute evinces a strong intent to 

“define one crime of theft which would incorporate all crimes involving 

the taking or obtaining of personal property without physical force....”  

Maes, 178 Colo. at 48, 494 P.2d at 1291 (emphasis added).  For example, 

the General Assembly chose to punish mortgage lending theft as a 

specific classification provision of the theft statute, rather than creating 

a separate “mortgage theft” crime.  See 18-4-401(9), C.R.S. (2006) 

(requiring restitution for those convicted of “theft by deception” where 

the “underlying factual basis of the case involves the mortgage lending 

process”); see also Roberts, 203 P.3d at 517 (noting that “theft by 

deception” is “simply one of the alternate ways in which the statutory 

crime of theft can be accomplished”).  Similarly, while the General 

Assembly for a period of time chose to punish theft against the elderly 
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and disabled more severely than standard theft, this was accomplished 

only by increasing the classification of such crimes.  See §18-4-401, 

C.R.S. (1973) (1981 Supp.) (adding special classification ranges for theft 

involving the elderly); §18-4-401, C.R.S. (1973) (1984 Supp.) (adding 

special classification ranges for theft involving the disabled).   

To the extent that other statutes previously covered theft-related 

behavior, the General Assembly consolidated these statutes into one 

offense in 2013—mere months before this case was tried.  Defendant’s 

reading of the theft statute is contrary to this spirit of consolidation. 

Defendant does not address how her reading of section 18-4-401(4) 

comports with this history.  Nor does she address why the General 

Assembly would have included this separate offense within a subsection 

of the general theft statute.  See Abiodun, 111 P.3d at 465 (noting that 

when the legislature creates multiple offenses, it usually does so by 

“proscrib[ing] conduct in different provisions of the penal code and 

identif[ying] each provision with a different title.”).   

Instead, Defendant pins her argument almost exclusively on 

section 18-4-401(4) providing that aggregated thefts “shall constitute a 
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single offense.”  But this language was not added until 2009.  See 2009 

Colo. Sess. Laws, ch. 244, §2 at 1099-1100.  And nothing suggests that 

the General Assembly intended to create a distinct “aggregated theft” 

crime in 2009.   

The 2009 amendment was not passed in a vacuum; it must be 

understood in the context of Roberts.  See Marquez v. People, 2013 CO 

58, ¶ 8 (interpreting statutory amendments by “considering the timing 

of those amendments in relation to other historical developments, 

including judicial interpretations of related aspects of the scheme….”).  

And Roberts did not address the issue in this case.  Rather, as discussed 

above, Roberts interpreted the aggregation provision to be mandatory 

rather than permissive.  See supra Part I.C.1.a.iv.  And as discussed 

above, the 2009 amendment had a very narrow purpose—to restore the 

statute’s pre-Roberts interpretation.   

The legislative history similarly confirms this.  Representative 

McCann—who sponsored the 2009 amendment—explained to the House 

Judiciary Committee, “What this bill is trying to do is basically take us 

back to the situation that I think everyone understood us to be in before 
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[Roberts].”  See Hearing on H.B. 09-1334 before the House Judiciary 

Committee (April 16, 2009) at 2:52-3:05.  Similarly, the Committee’s 

chairperson commented, “In reading the statute and reading the 

Roberts opinion, it looked to me as if this [amendment] really is just 

returning to the status quo….”  See id. at 21:12-21:28.  And 

Representative McCann introduced the amendment to the House as a 

whole as “essentially put[ting] the theft statute back in the position 

that the DAs thought it was in before [Roberts].”  See House Second 

Reading of HB 09-1334 (April 21, 2009) (Rep. McCann statement) at 

0:28-0:48. 

The Senate legislative history evinces the same intent.  Senator 

Newell introduced the amendment by saying that the district attorneys 

sought to “restore the status quo and return the statute to its 

application prior to the Roberts opinion.”  See Hearing on H.B. 09-1334 

before the Senate Judiciary Committee (April 29, 2009) at 0:42-1:15; see 

also id. at 4:26-4:38 (witness testifying that “House Bill 1334 will clarify 

the General Assembly’s intent all along that the statute work the way it 

was understood before the Roberts decision came out”).  And in 
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supporting the amendment before the full Senate, Senator Renfroe told 

his colleagues, “[W]hat this bill does is come back and clarify state law 

for what we felt we meant” in enacting the theft statute, “compared to 

what [Roberts] interpreted that law to mean.”  Senate Second Reading 

of HB 09-1334 (May 4, 2009) (Sen. Refroe statement) at 1:18-1:47.    

When the General Assembly inserted into section 18-4-401(4) 

Defendant’s talismanic “shall constitute a single offense” language, the 

General Assembly clarified that it did so only to “determin[e] the grade 

of offense.”  See 2009 Colo. Sess. Laws, ch. 244, §1(a) at 1099.  The 

General Assembly did not say that it intended to create a separate 

offense.  Cf. Roberts, 203 P.3d at 517 (noting that “[l]ittle, if anything, in 

the language of the consolidated theft statute remotely suggests an 

intent to create a separate and distinct crime of theft by deception....”).  

Nor did it intend to force prosecutors to choose between “theft” and 

“aggregated theft” when charging.  Rather, the General Assembly 

consistently has intended to allow prosecutors maximum discretion in 

the theft context.  See House Second Reading of HB 13-1160 (April 1, 

2013) (Minority Leader statement) at 36:34-37:35 (“[A]s a prosecutor, it 
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was always a very difficult proposition trying to figure out which 

version of theft applied.  And so this bill’s designed to consolidate all of 

our theft statutes down into one theft.”); Hearing on H.B. 09-1334 

before the House Judiciary Committee (April 16, 2009) at 1:03-1:26 

(Rep. McCann noting that one of the “components” of the 2009 

amendment was to “allow[] the DAs to have the flexibility to determine 

the appropriate charge”).   

Defendant suggests that People v. Lewis, 710 P.2d 1110 (Colo. 

App. 1985), supports her reading of the statute.  But Lewis precedes the 

2009 amendment by more than twenty years.  See id. at 1115 (quoting 

controlling version of the theft statute).  More importantly, Lewis 

addressed unanimity—whether failing to instruct the jury that it 

needed to agree on which of eight charged thefts were committed denied 

the defendant of a unanimous verdict.  See id. at 1115-16.  It did not 

hold that only proving one theft would require acquittal, as Defendant 

suggests.   

Lewis’s use of the phrase “two or more thefts” does not mean that 

the division found a separate offense where proof of two or more 
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offenses was an element.  Rather, this language was required by the 

facts of the case.  The prosecution in Lewis argued that the defendants 

were guilty of theft of over $10,000, and the jury convicted on this 

count.  See id.  But the evidence was undisputed that each individual 

theft within the six-month period in question was between $1,800 and 

$2,350.  See id. at 1115.  Thus, when Lewis said that the jury “merely” 

needed to “agree that two or more [thefts] had been proven, aggregating 

$10,000 or more,” this was because the jury could reach $10,000 only if 

it aggregated two or more thefts.  See id. at 1116.  As discussed above, 

nothing suggests that the Lewis division intended to graft a new offense 

onto the theft statute with this language. 

Finally, Defendant relies on the model jury instructions.  But 

“pattern instructions are not law, not authoritative, and not binding on 

[an appellate] court.”  People v. Hoskin, 2016 CO 63, ¶ 20 (quoting 

Krueger v. Ary, 205 P.3d 1150, 1154 (Colo. 2009)).  As discussed above, 

the legislative history makes clear that the General Assembly did not 

intend to create a separate “aggregated thefts” offense.  And the jury 

instruction committee itself acknowledges the “absence of appellate 
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authority” construing section 18-4-401(4)(a).  See CJI-Crim. 2014 ed. 

4-4:14 cmt. 4 (2014).  The model jury instruction does not prevail over 

the General Assembly’s shown intent.  See Hoskin, ¶¶ 19-20 

(“[Defendant] argues that we should construe the statute [in a certain 

way] because the pattern criminal jury instruction accurately 

summarizes the law.  It does not.  We therefore decline to follow the 

pattern jury instruction.”).   

Regardless, Defendant never asked the court to give the model 

jury instruction that she now argues is controlling.  And for good 

reason—the proposed verdict form conflicted with the approach adopted 

in the model jury instruction. 

In sum, Defendant argues that section 18-4-401 creates a crime of 

“aggregated theft”—distinct from theft—because subsection (4)(a) uses 

the phrase “constitute a single offense.”  See Op.Br. 14-19.  But this 

language was not in the theft statute when it first was enacted.  And 

the legislative history surrounding the statute’s 2009 amendment 

evinces no intent to create a new offense.  Thus, section 18-4-401 

creates only one offense—theft—the penalty for which can be enhanced 
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based on whether the defendant committed multiple thefts.  And 

contrary to Defendant’s arguments, the trial court properly interpreted 

how the theft statute applied in this case. 

2. The jury was able to convict 
Defendant of theft without finding 
that the prosecution proved the 
sentence enhancer. 

While a sentence enhancer is “similar to an element of an offense,” 

a sentence enhancer is “not an element of the offense charged.”  

Armintrout v. People, 864 P.2d 576, 580 (Colo. 1993).  This is because a 

defendant “still may be convicted of the underlying offense without any 

proof of the sentence enhancer....”  Id. 

For example, in Armintrout v. People, 864 P.2d at 579-80, the 

Colorado Supreme Court interpreted a provision raising second degree 

burglary from a class four felony to a class three felony if the burglary is 

of a “dwelling.”  The court concluded that the provision was a sentence 

enhancer for second degree burglary, rather than a “distinguishable 

offense.”  Id.  And therefore, “proof that the burglary was of a ‘dwelling’ 
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is not required to sustain a conviction for second degree burglary.”  See 

id. at 580. 

Similarly, the Supreme Court held in People v. Henderson, 810 

P.2d 1058, 1061 (Colo. 1991), that second-degree kidnapping involving 

sexual assault was not a separate offense from second-degree 

kidnapping, but rather was one offense that was enhanced if the victim 

suffered a sexual assault.  The court relied on People v. Powell, 716 P.2d 

1096, 1105 (Colo. 1986), which held that a “conviction of second degree 

kidnapping does not depend on the sexual assault factor” (emphasis in 

original). 

Here, as discussed above, the General Assembly intended section 

18-4-401(4) to permit a prosecutor to increase the classification for theft 

—and therefore enhance the sentence—if multiple thefts were 

committed within six months.  This reading is in accord with the black-

letter proposition that the “value of property taken is ... a sentence 

enhancer rather than an element of the crime of theft.”  People v. 

Jamison, 220 P.3d 992, 995 (Colo. App. 2009). 
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Further, the history of the theft statute supports this reading.  

Years before the theft statute was enacted in 1967, the General 

Assembly directed the Colorado Legislative Council to conduct a “study 

of Colorado criminal statutes and their application, including ... crimes 

against property....”  House J. Res. 25(1)(f) (1963), as published in 1963 

Colo. Sess. Laws at 1141.  In response, the Council proposed a draft 

consolidated theft statute, which contained language about six-month 

aggregation that is similar to that currently in section 18-4-401(4).  Cf. 

Colo. Leg. Council, Report to the 1964 Gen. Assembly, Research Pub. 98 

at p.32 (“[A]ny person who commits theft twice or more within a period 

of six months and from the same person, where the aggregate value of 

the things involved....”).  And the Council made clear that the sections 

containing this language “provide penalties for the offense of theft.”  Id. 

at p.36 (emphasis added). 

Similarly, when this “period of six months” language first was 

enacted, the General Assembly included it in the general classification 

provision of the statute.  See §40-5-2(2), C.R.S. (1963) (1967 Supp.).  

While this language later was placed in its own subsection, see 1977 
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Colo. Sess. Laws ch. 226, §1-2 at 973, nothing suggests that the General 

Assembly did so to alter its function. 

The General Assembly’s subsequent amendments likewise reflect 

that the provision at issue involved classification and sentencing for 

theft, rather than creating a distinct offense of “aggregated theft.”  

When the dollar ranges in subsection four—containing the “six month” 

language at issue—were amended, the General Assembly concurrently 

amended the dollar ranges in subsection two—containing the general 

theft classification system.4  And with its most recent amendment in 

2013, the General Assembly explicitly linked the classification of 

offenses in subsection four to the more general classification system in 

subsection two.  See 2013 Colo. Sess. Laws ch. 373, §1 at 2196-97 

(amending §18-4-401(4)(a) and (4)(b) to clarify that the “penalty” for 

thefts that are aggregated “shall be based on the aggregate value of the 

things involved pursuant to subsection (2) of this section”). 

                                      
4 See, e.g., 1984 Colo. Sess. Laws ch. 131, §§5-6 at 536-37; 1987 Colo. 
Sess. Laws ch. 40, §3 at 352-53; 1992 Colo. Sess. Laws ch. 80, §1 at 433-
34; 2007 Colo. Sess. Laws ch. 384, §2 at 1690-91. 
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Section 18-4-401(4) never was intended to create a new offense of 

“aggregated theft.”  Rather, as in Armintrout, Henderson, and Powell, 

the General Assembly intended the provision to classify theft offenses 

and enhance a defendant’s sentence.  For this reason, the jury could 

convict Defendant of theft, despite not finding additional thefts 

necessary to enhance the sentence.   

The trial court properly instructed the jury on the elements of 

theft.  And although the prosecution sought to aggregate multiple thefts 

to enhance the sentence, the jury convicted her of only one theft.  

Because the trial court gave effect to the jury’s verdict, reversal is 

inappropriate. 

3. The trial court’s ruling did not 
render Count 5 duplicitous, did 
not create a constructive 
amendment, and did not unfairly 
prejudice the defense. 

Alternatively, Defendant suggests that the trial court’s ruling 

rendered Count 5 duplicitous.  However, as Defendant acknowledges, 

the charging document itself was not duplicitous.  She cites no case law 

in support of her claim that the trial court’s ruling somehow made it so.  
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And regardless, as has been discussed at length, Defendant was both 

charged with and convicted of only one offense—theft.  See R.CF 134 

(moving to charge Defendant with “Theft” under “18-4-401(1)(a), (2)(g)”), 

173 (finding Defendant “GUILTY of Count No. 5, Theft”).   

Defendant also argues that the charges against her were 

constructively amended.  See Op.Br. 18-23.  But as Defendant notes, the 

current version of the theft statute gives prosecutors the option to 

aggregate thefts, and the prosecutor amended Count 5 of the 

information to do so here.  See R.CF 139-40.  Defendant was aware of 

the charges against her.  And she had notice that she was required to 

defend her conduct during the Believe Fundraiser.   

Although Defendant now alleges prejudice and asserts that she 

did not realize she needed to disprove all the three thefts alleged in 

Count 5, the trial court’s ruling came before Defendant’s case-in-chief.  

And at that time, defense counsel did not assert the prejudice she now 

claims, nor did defense counsel seek to present evidence in response to 

this ruling, beyond one witness intended to impeach Ms. Kenney.  

Defendant also does not explain what she would have done differently 
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at trial had she known the court would reject her proposed verdict 

forms.  Indeed, the defense’s theory at trial was that she “did not 

commit theft of [PTA] funds and that poor recordkeeping, procedures 

and controls are to blame for any discrepancies in the [PTA] financial 

records….”  See R.CF 204 (emphasis added).  Nothing suggests that this 

theory would have changed, had the prosecutor told Defendant that 

they intended to pursue each theft separately, as well as in the 

aggregate. 

The jury was instructed correctly on the elements of theft, and 

interrogatories required the jury to specify the instances of theft and to 

find the value stolen.  The jury’s verdict does this and finds Defendant 

guilty of theft within the class six felony range.  The trial court correctly 

gave effect to that verdict.  Defendant’s arguments do not change this 

basic fact.  Therefore, the conviction should stand. 
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II. Admitting Ms. Kenney’s testimony is not 
reversible error. 

A. Preservation and Standard of Review 

The People agree that this contention is preserved.  See Op.Br. 24.  

Appellate courts “review a trial court’s evidentiary ruling concerning lay 

testimony for an abuse of discretion to determine whether error has 

occurred.”  People v. Conyac, 2014 COA 8M, ¶ 53.   

Discretion is abused only when its ruling is “manifestly arbitrary, 

unreasonable, unfair, or based on an erroneous view of the law.”  People 

v. Clark, 2015 COA 44, ¶ 200.  And even if an evidentiary ruling is 

improper, an appellate court need not reverse “when the error did not 

substantially influence the verdict or impair the fairness of the trial.”  

Fletcher v. People, 179 P.3d 969, 976 (Colo. 2007). 

B. Background 

The prosecution offered testimony from Ms. Kenney, the PTA 

secretary who performed an initial investigation into the missing funds.  

But before the prosecution did so, the defense requested an offer of 

proof.  See R.Tr. (10/8/15) 5:20-6:7.  The prosecutor said that the witness 

would testify on three broad topics: the initial investigation done for the 
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PTA; that PTA cash deposits increased after Defendant resigned as 

treasurer; and that PTA cash deposits were higher before Defendant 

became treasurer.  See R.Tr. (10/8/15) 6:10-7:21. 

The trial court limited Ms. Kenney’s testimony to her PTA 

investigation.  In particular, she could testify that the PTA “asked her 

to … do a review of the checking account,” and she could testify about 

the records that she used.  See R.Tr. (10/8/15) 7:25-8:16.  She also could 

“add the numbers up in … a summary fashion.”  See R.Tr. (10/8/15) 

8:21-23.  But she could not opine on whether documents “prove[] that 

what [Defendant] said was not right.”  See R.Tr. (10/8/15) 8:17-20.  

Likewise, the witness could not testify about the PTA’s finances before 

or after Defendant served as treasurer.  See R.Tr. (10/8/15) 8:24-11:18.  

Ms. Kenney could testify only to her “lay review of these records,” her 

“work” during the review, and a “summary to help the jury understand 

the records that are admitted.”  See R.Tr. (10/8/15) 11:19-25. 

Ms. Kenney testified about her involvement as PTA secretary and 

fundraiser participant.  See R.Tr. (10/8/15) 16:17-21:19.  She then 

testified that she took minutes at a special PTA meeting convened to 
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address discrepancies with the Believe Fundraiser.  See R.Tr. (10/8/15) 

21:21-22:9.  And after that meeting, the PTA president asked Ms. 

Kenney to review the financial reports to determine what, if any, money 

was missing.  See R.Tr. (10/8/15) 22:10-22. 

Ms. Kenney explained that as a result of her review, the PTA 

discovered that the Believe company had made an accounting error.  

See R.Tr. (10/8/15) 23:23-24:3.  Thereafter, after the trial court 

sustained defense counsel’s objection to the testimony, the jury was told 

that the witness could testify only to “looking through the … bank 

records,” and “highlight[ing] what she saw in the bank records.”  See 

R.Tr. (10/8/15) 25:2-27:12. 

As part of this review, Ms. Kenney testified that she asked 

Defendant to provide her with the amount raised from the Believe 

Fundraiser.  See R.Tr. (10/8/15) 28:21-29:16.  After multiple requests, 

Defendant texted Ms. Kenney that the fundraiser had raised 

$19,760.95.  See R.Tr. (10/8/15) 29:17-35:8.  The prosecution also 

admitted this text message into evidence.  See R.Tr. (10/8/15) 57:15-19.  
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Ms. Kenney later would testify that Defendant never reported any 

abnormalities in the deposits.  See R.Tr. (10/8/15)  50:3-12.  

Ms. Kenney received from Defendant statements from the PTA 

bank account for an unrelated issue.  See R.Tr. (10/8/15) 45:5-46:12.  

She noticed that those records did not reflect cash deposits, which led 

her to contact the PTA president.  See R.Tr. (10/8/15) 46:13-47:16.  Ms. 

Kenney, the president, and Defendant met to discuss this, and 

Defendant claimed that she had taken the money from the fundraiser to 

the bank.  See R.Tr. (10/8/15) 51:14-53:20. 

The prosecution also asked Ms. Kenney about demonstrative 

exhibits that the court had admitted to “organize [the evidence] in a 

way to help the jury understand the evidence.”  See R.Tr. (10/8/15) 59:9-

18.  But before the prosecution was allowed to address the substance of 

these exhibits, the trial court again reminded the jury that the witness 

was not allowed to offer expert opinion or analysis.  See R.Tr. (10/8/15) 

62:16-23. 

The demonstrative exhibits broke down by fundraiser the 

amounts allegedly raised and the amounts deposited into the PTA bank 
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account.  See PR.Env. 1, Exs. 6-10.  As relevant to the sole charge on 

which Defendant was convicted—theft from the Believe Fundraiser—

the demonstrative exhibit subtracted the amount that had been 

deposited in the PTA bank account from the amount that Defendant 

had texted to Ms. Kenney.  See R.Tr. (10/8/15) 73:25-75:3; PR.Env. 1, 

Ex. 10.  And the exhibit indicated that the difference between these 

numbers was $3,287.74.5  See id. 

C. Ms. Kenney’s testimony on the 2013 
Believe Fundraiser was proper because 
it resulted from a process of reasoning 
familiar in everyday life—subtraction. 

Because Rule 701 only limits lay testimony that is “in the form of 

opinions or inferences,” it is inapplicable unless testimony is in the form 

of an opinion or an inference.  See People v. Lane, 2014 COA 48, ¶ 34 

(concluding that Rule 701 was “inapposite” because the “lay witnesses 

were not going to offer any opinion testimony”); People v. Warrick, 284 

                                      
5 There appears to be a discrepancy between the amount used by Ms. 
Kenney on the demonstrative exhibit and the amount shown on the 
bank records.  But as will be discussed later, this discrepancy was 
immaterial.  See infra Part IV.B n.6. 
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P.3d 139, 146 (Colo. App. 2011) (“[T]he police officer’s testimony at issue 

here probably was not an ‘opinion’ in the first instance, rendering the 

analysis under CRE 701 inapplicable.”).  “The initial question is 

therefore whether the contested testimony should be characterized as 

fact or opinion.”  United States v. Cuti, 720 F.3d 453, 458 (2d Cir. 2013).   

An opinion is a “view, judgment, or appraisal formed in the mind 

about a particular matter.”  Webster’s Third New International 

Dictionary 1582 (2002), quoted in Warrick, 284 P.3d at 146.  On the 

other hand, a fact is “[a]n actual or alleged event or circumstance, as 

distinguished from its legal effect, consequence, or interpretation.”  

Black’s Law Dictionary 610 (7th ed. 1999). 

Lay testimony “in the form of opinions or inferences”  must be 

“rationally based on the perception of the witness” and “helpful to … the 

determination of a fact in issue….”  CRE. 701.  Lay opinion testimony 

also must not rely on “scientific, technical, or other specialized 

knowledge,” which is the province of expert testimony.  Id. 

 “[T]he critical inquiry in differentiating between lay and expert 

testimony, is whether a witness’s testimony is based on specialized 
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knowledge.”  People v. Glover, 2015 COA 16, ¶ 51 (brackets in original) 

(quotations and citation omitted).  And knowledge of simple arithmetic 

is not “specialized” under the rule.  See Specialized Grading Enters. v. 

Goodland Constr., Inc., 181 P.3d 352, 357 (Colo. App. 2007) (concluding 

that “multiplying [a] volume by the contract price” was not expert 

testimony because it was a “relatively simple mathematical problem 

that involved a process of reasoning familiar in everyday life” 

(quotations omitted)). 

Here, Ms. Kenney’s testimony relating to the Believe Fundraiser 

was not expert opinion.  As discussed above, the majority of her 

testimony recounted her recollections of the PTA’s discovery of the 

alleged theft.  Because these memories are not the witness’s “view[s], 

judgment[s], or appraisal[s],” Webster’s Third New International 

Dictionary 1582 (2002), this is not opinion testimony.  See United States 

v. Caballero, 277 F.3d 1235, 1247 (10th Cir. 2002) (“The testimony of all 

four [witnesses] expressed neither a lay nor an expert opinion, as 

distinguished from a statement of fact as to what they had witnessed 

during their respective careers.”). 
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Ms. Kenney’s subtraction of two numbers on her flowchart to 

determine the amount allegedly missing from the Believe Fundraiser 

also is not expert testimony.  Rather, this basic mathematical 

calculation is “well within the ability of anyone with a grade-school 

education….”  See Bryant v. Farmers Ins. Exch., 432 F.3d 1114, 1124 

(10th Cir. 2005).  And because the relevant testimony did not rely on 

specialized knowledge, the testimony was proper.  See CRE 701; see also 

United States v. Hamaker, 455 F.3d 1316, 1331-32 (11th Cir. 2006) 

(concluding that “add[ing] and subtract[ing] numbers from a long 

catalogue of … records” was “permissible lay testimony”). 

Defendant argues that Ms. Kenney did more than “mere 

arithmetic” because she selectively relied on documents when 

determining “how much money the Believe Fundraiser and others 

should have made.”  See Op.Br. 28-29 (quotations omitted).  But Ms. 

Kenney did not calculate or otherwise estimate how much money 

“should have [been] made” by the Believe Fundraiser.  Rather, 

Defendant said in her text message to the witness that she had 

“deposited” $19,760.95 “for the fundraiser.”  See PR.Env. 1, Ex. 4.  
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Therefore, as opposed to some of the offenses of which Defendant was 

acquitted, Defendant herself provided the amount allegedly made by 

the Believe Fundraiser.  And all that Ms. Kenney did was testify to the 

difference between what Defendant said the fundraiser made and how 

much of that amount Defendant deposited, which was apparent from 

the exhibits.   

As Defendant herself argues, “[t]he substance of Ms. Kenney’s 

testimony regarding her ‘audit’ of the Believe fundraiser was that 

$16,473.21 was deposited into the PTSA bank account the month of the 

Believe fundraiser,” which she compared to Defendant’s text to 

“determine[] that there was a $3,287.74 shortfall.”  See Op.Br. 39-40.  

This basic subtraction of values is not expert testimony.  Therefore, the 

trial court did not err. 

D. Alternatively, the testimony was 
harmless. 

“When evidence is merely cumulative, any error in its admission is 

harmless.”  People v. McFee, 2016 COA 97, ¶ 90.  Similarly, improper 
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testimony is harmless if it states merely the “most logical inference 

from the evidence.”  People v. Martinez, 2015 COA 37, ¶ 27.  

Here, Ms. Kenney’s testimony is cumulative of the trial evidence.  

Two of the three values she testified to—the amount Defendant 

allegedly deposited and the amount actually deposited—came directly 

from previously admitted exhibits.  Thus, she merely repeated these 

values.  And while the difference was not previously in evidence, this is 

a logical conclusion that the average juror likely would have made 

without assistance.   

Defendant argues error by pointing to testimony from Ms. Kenney 

relating to issues other than the Believe Fundraiser.  Even assuming 

arguendo that this testimony was improper, it was harmless because it 

related solely to charges on which Defendant was acquitted.  See Kreiser 

v. People, 199 Colo. 20, 24, 604 P.2d 27, 30 (1979) (finding evidentiary 

error harmless because the defendant was acquitted of the relevant 

charges). 
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The witness’s opinion testimony consisted of nothing more than 

articulating a obvious logical inference from values already in evidence.  

Therefore, Ms. Kenney discussing this conclusion at trial is harmless. 

III. The trial court did not err in precluding 
testimony from Defendant’s witness. 

A. Preservation and Standard of Review 

Defendant’s argument is preserved.  See Op.Br. 30.  “A trial court 

has broad discretion to determine the admissibility of expert 

testimony.”   People v. Glasser, 293 P.3d 68, 77-78 (Colo. App. 2011).  

Appellate courts “review a trial court’s decision for an abuse of 

discretion and will overturn it only if it is ‘manifestly erroneous.’”  Id. 

(quoting Golob v. People, 180 P.3d 1006, 1011 (Colo. 2008)). 

The People disagree that the admission of witness testimony is 

subject to constitutional harmless error review.  Rather, errors in 

admitting witness testimony are reviewed for harmless error.  See 

People v. Gaffney, 769 P.2d 1081, 1088 (Colo. 1989) (“Having 

determined that the admission of Dr. Evans’ statement was error, we 

must now consider whether the error was harmless….”). 
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B. Background 

Defense counsel sought to offer testimony from a defense 

investigator to “impeach[] the testimony” of Ms. Kenney.  See R.Tr. 

(10/9/15) 4:21-25.  According to defense counsel, the witness would 

opine that “Ms. Kenney could not form the requisite opinion that she 

did or come up with that analysis because there were never enough 

documents provided to do that.”  See R.Tr. (10/9/15) 5:19-25. 

The trial court first determined that defense counsel had not given 

prior notice.  See R.Tr. (10/9/15) 6:11-7:11.  But the court later refined 

its ruling.  After further discussion with counsel, the court permitted 

the witness to testify to her review of the evidence and her inability to 

determine the amount of money lost based on the evidence that Ms. 

Kenney reviewed.  See R.Tr. (10/9/15) 9:1-16.  However, defense counsel 

told the court that he would not call the witness because this ruling 

would not allow the defense witness to contradict the “the opinion that 

Ms. Kenney provided which is that there’s documents out there.”  See 

R.Tr. (10/9/15) 9:25-10:7.  And the “real reason [the defense] wanted to 

call [its witness] was to specifically address the comments by Ms. 
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Kenney.”  See id.  Defense counsel also added, “I think there’s enough to 

argue to the jury about this anyway.”  See id. 

The trial court reiterated that under the Rules of Criminal 

Procedure, the witness “had to be endorsed,” although the court 

acknowledged that defense counsel had “endorsed her as a witness 

and … put in a curriculum vitae or resume.”  See R.Tr. (10/9/15) 10:19-

22.  Defense counsel then clarified that he had endorsed his expert as a 

“fraud examiner or someone who would do forensic accounting.”  But he 

“never received enough records for [the witness] to ever perform an 

analysis.”  See R.Tr. (10/9/15) 10:22-25.   

At this point, the prosecutor told the court that defense counsel 

had said that the expert would opine that the “Adams County Sheriff’s 

Office did not conduct a sufficient investigation that would justify the 

filing of charges against anyone, least of whom [Defendant].”  See R.Tr. 

(10/9/15) 11:9-16.  The court responded, “I don’t want you to respond on 

the guilt or innocence of the defendant.”  See R.Tr. (10/9/15) 11:22-12:5.  

The witness could say that “there wasn’t enough information for me to 

form a report, insufficient evidence to form a report….”  See id. But she 
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could not say whether there was “insufficient evidence that would 

justify the filing of the charges”  because that would “talk[] about guilt 

or innocence.”  See id.  

Finally, the court wanted to make “clear” that Defendant had the 

“opportunity” to call her witness to testify as the court outlined.  See 

R.Tr. (10/9/15) 12:16-18.  Defense counsel declined to do so, and the 

defense rested.  See R.Tr. (10/9/15) 12:19-23. 

C. The trial court did not abuse its 
discretion, nor was any error 
reversible. 

Appellate courts review a trial court’s exercise of discretion “in 

light of the circumstances of each case, looking particularly to those 

reasons the defendant presented to the trial judge.”  See Tucker v. State, 

429 So. 2d 1165, 1169 (Ala. Crim. App. 1983).  And based on the 

colloquy with the court, no abuse of discretion occurred. 

The defense told the prosecution that its expert would challenge 

the propriety of bringing charges against Defendant.  To the extent that 

this testimony was relevant, it is tantamount to offering an expert 

opinion that Defendant is not guilty.  Because this is an improper basis 
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for expert testimony, the trial court did not abuse its discretion by 

excluding the testimony on this basis.  See McKee v. People, 69 Colo. 

580, 582, 195 P. 649, 650 (1921) (“The opinion of no person as to 

defendant’s guilt was competent evidence.”); see also State v. McLean, 

16 A.3d 332, 346 (N.J. 2011) (“[E]xpert opinions may not be used to 

express a view on the ultimate question of guilt or innocence.”). 

Defense counsel sought to offer opinion that “Ms. Kenney could 

not form the requisite opinion … because there were never enough 

documents provided to do that.”  See R.Tr. (10/9/15) 5:7-15.  And the 

court would have allowed the expert to testify that she could not 

determine how much money the PTA fundraisers lost, based on the 

records admitted.  See R.Tr. (10/9/15) 9:1-13.  Such testimony 

adequately would have contradicted Ms. Kenney’s claim that she was 

able to determine the amount of money missing based on these same 

records.  However, defense counsel chose not to elicit such testimony.   

It is unclear how the trial court’s limitation would have prevented 

defense counsel from adequately undermining Ms. Kenney’s testimony.  

And Defendant does not address this on appeal.  Thus, any inability to 



 

46 

counter Ms. Kenney’s testimony was caused by defense counsel’s own 

choice not to call the expert witness, rather than any limitation by the 

trial court. 

Instead, Defendant argues on appeal solely that the trial court 

misapprehended Defendant’s disclosure obligations.  While the trial 

court discussed its ruling in terms of Crim. P. 16, the trial court also 

based its ruling on defense counsel’s previous representations to the 

prosecution.  And regardless, an appellate court may affirm on any 

ground supported by the record, “regardless of whether that ground was 

relied upon or even contemplated by the trial court.”  People v. Eppens, 

979 P.2d 14, 22 (Colo. 1999). 

Alternatively, any limitation was both harmless and harmless 

beyond a reasonable doubt.  Defense counsel sought to offer expert 

testimony “[s]pecifically to rebut claims that were made by Brenda 

Kenney.”  See R.Tr. (10/9/15) 5:19-25.  In particular, the expert would 

opine that “there were never enough documents provided” to Ms. 

Kenney to complete her audit.  See id.  But as discussed above, the only 

portion of the audit relevant to the charge on which Defendant was 
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convicted consisted solely of subtracting two amounts that were in 

evidence.  Thus, any testimony that other portions of her audit were 

unsupportable are irrelevant here. 

Defense counsel correctly told the trial court that the expert’s 

testimony was not critical because “there’s enough to argue to the jury 

about this anyway.”  See R.Tr. (10/9/15) 9:25-10:7.  And defense counsel 

effectively attacked Ms. Kenney’s testimony in closing argument.  See 

R.Tr. (10/9/15) 49:10-69:14.  Thus, limiting the testimony of Defendant’s 

expert was neither an abuse of discretion nor reversible error. 

IV. The evidence supported Defendant’s conviction. 

A. Preservation and Standard of Review 

The People agree that this contention is preserved.  See Op.Br. 35.  

Review is de novo.  People v. Dutton, 2014 COA 51, ¶ 23. 

Appellate courts reviewing the sufficiency of evidence determine 

whether the evidence is “sufficient to support a conclusion by a 

reasonable person that the defendant is guilty of the crimes charged 

beyond a reasonable doubt.”  People v. Rincon, 140 P.3d 976, 983 (Colo. 

App. 2005).  The evidence is “viewed as a whole and in the light most 
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favorable to the prosecution.”  Id.  Reviewing courts “do not assess the 

credibility of witnesses or resolve inconsistencies or contradictions in 

testimony.”  Id. 

B. Sufficient evidence supported the 
elements of theft regarding the 2013 
Believe Fundraiser. 

As relevant here, theft requires proof that a defendant “knowingly 

obtains, retains, or exercises control over anything of value of another 

without authorization” and “[i]ntends to deprive the other person 

permanently of the use or benefit of the thing of value.”  §18-4-401(1)(a), 

C.R.S (2016).  The offense is classified as a class six felony if its value 

falls between $2,000 and $5,000.  §18-4-401(2)(f), C.R.S. (2016). 

“Evidence of a defendant’s intent can rarely be proven other than 

by circumstantial or indirect evidence….”  People v. Mandez, 997 P.2d 

1254, 1264 (Colo. App. 1999).  For this reason, a jury may “properly 

infer the intent to commit theft from the defendant’s conduct and the 

circumstances of the offense.”  Id. 

Here, Defendant argues that no evidence supported that Believe 

Fundraiser funds were misappropriated, nor did evidence establish how 
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much money was stolen.  But the evidence supports that Defendant 

texted that she had “deposited” $19,760.95 “for the [2013 Believe] 

fundraiser.”  See PR.Env. 1, Ex. 4.  The evidence also shows that only 

$16,815.12 actually was deposited into the account that month.6  See 

PR.Env.3, Ex.2, Tab “Oct. 2013.”  From this, the jury could conclude 

that Defendant “retain[ed]” the difference between the two amounts.   

Further, because Defendant’s text permits the inference that 

Defendant intentionally misrepresented how much was deposited into 

the account, the evidence was sufficient to conclude that this retention 

was “knowing.”  This is supported by Ms. Kenney’s testimony that when 

confronted, Defendant said that she was “sorry this happened” and 

wanted to “make it right.”  See R.Tr. (10/8/15) 54:15-24. 

                                      
6 Defendant seeks to cast doubt on the verdict by suggesting that Ms. 
Kenney’s testimony was based on an incorrect deposit amount.  See 
Op.Br. 40 n.6.  But to the extent that the exhibit and the testimony 
differed, it is the “jury’s function to weigh that evidence and resolve 
conflicts, testimonial inconsistencies, and disputes.”  People v. Clark, 
214 P.3d 531, 538 (Colo. App. 2009).  Whichever amount the jury 
credited, the difference still fell within the value range of which 
Defendant was convicted. 
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Finally, the evidence supports that Defendant acted “[i]ntend[ing] 

to deprive the other person permanently of the use or benefit of the 

thing of value.”  As discussed, the evidence supports the inference that 

Defendant attempted to deceive the PTA into believing that money in 

Defendant’s possession actually was in the bank.  A witness also 

testified that Defendant attempted to explain the missing funds by 

raising her “health problems and medication….”  See R.Tr. (10/8/15) 

53:13-19.  From this, the jury reasonably could have concluded that 

Defendant intended to use the money to pay for medical expenses, 

which would have “deprive[d] the [PTA] permanently” of the “use or 

benefit” of the money. 

To the extent that Defendant disputes the sufficiency of the 

evidence supporting the value of the theft, this claim also fails.  See 

Op.Br. 36-41.  As a technical matter, “to establish the crime of theft 

under section 18-4-401(1)(a), the prosecution need only prove that the 

defendant knowingly obtained or exercised control over anything of 

value of another without authorization and with the intent to deprive 

the victim permanently of its use or benefit.”  People v. Samson, 2012 
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COA 167, ¶ 49.  Regardless, the value of the theft falling between 

$2,000 and $5,000 has evidentiary support.  As discussed above, the 

evidence supported that Defendant claimed to deposit $19,760.95 for 

the Believe Fundraiser, but actually only deposited $16,815.12.  See 

PR.Env. 1, Ex. 4; PR.Env.3, Ex.2, Tab “Oct. 2013.”  The difference 

between these two values—$2,945.83—falls within the range for which 

Defendant was convicted. 

Defendant proposes alternative theories and explanations for the 

evidence.  See Op.Br. 36-41.  But appellate courts “do not sit as a 

thirteenth juror….”  Clark v. People, 232 P.3d 1287, 1293 (Colo. 2010).  

Because the evidence “is sufficient to support a conclusion by a 

reasonable mind” that Defendant committed theft, the conviction should 

be affirmed.  See People v. Roggow, 2013 CO 70, ¶ 13. 

CONCLUSION 

The People respectfully request that the judgment be affirmed. 
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