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ARGUMENT 

I. The evidence presented at trial was insufficient 
to sustain the convictions for stalking and 
violation of a protection order.  

A. Discussion. 

First, the attorney general argues that the evidence presented at trial was 

sufficient to sustain Mr. Lessard’s conviction because there is no “good faith” 

exception to the stalking or violation of protection order (VPO) statutes (Answer 

Brief, p. 9) and Mr. Lessard’s knowing mail contact with Lafemina was sufficient 

evidence to sustain his convictions.  (Answer Brief, p. 14).  These arguments are 

incorrect because (1) the First Amendment right to petition is a constitutional right 

that Lessard did not need an “exception” to assert and (2) Lessard’s convictions 

were not strict liability offenses. 

(1) The First Amendment right to petition is a 
fundamental constitutional right that Lessard 
did not need an “exception” to assert.  

The attorney general argues that because there is no “good faith” exception 

to the statutes Lessard was charged with violating, he had no right to access the 

courts.  In support, the answer brief cites Karr v. Williams, 50 P.3d 910 (Colo. 

2002) and People v. Richardson, 181 P.3d 340 (Colo. App. 1997), for the 

proposition that “a defendant’s right to access the court does not encompass the 
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right to violate a court order.”  (Answer Brief, p. 20.)  That is not the holding in 

Williams nor in Richardson, nor in any case, because holding that a state statute or 

court order completely abrogated a person’s right to access the courts would be 

unconstitutional and violative of basic principles of federalism.   

Lessard did not need an “exception” to the state statutes or protection order 

(PPO) to exercise his right to petition, which “necessarily includes the right of 

access to the courts,” because this right has been recognized as a fundamental right 

within the protection of the First Amendment to the United States Constitution and 

Article II, Sections 6 and 24 of the Colorado Constitution.  U.S. Const. amends. I, 

XIV; Colo. Const. Art. II, §§ 6, 24; see United Transportation Union v. State Bar 

of Michigan, 401 U.S. 576 (1971); see also Protect Our Mountain Env’t, Inc. v. 

Dist. Court, 677 P.2d 1361, 1365 (Colo. 1984).  It is true that while the right to 

petition is fundamental, it is not absolute: “the First Amendment does not grant a 

license to use the courts for improper purposes.”  Richardson, 181 P.3d at 345.  

However, the First Amendment right to petition cannot be infringed upon so long 

as the person’s pursuit is in good faith and not baseless, frivolous, or vexatious.  Id. 

at 340.  “Litigation is (1) baseless, if it is devoid of factual support or lacking in 

any cognizable basis in law; (2) frivolous, if unsupported by rational argument 

based in the evidence or law; and (3) vexatious, if brought or maintained in bad 
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faith to annoy or harass another.” Id. at 340.  

The attorney general does not argue that Lessard’s motion was baseless or 

frivolous.  The answer brief asserts only that Lessard must have intended to harass 

Lafemina because the appendix to his court filing was included with the court 

filing itself that was served upon Lafemina (Answer Brief, p. 12), and because he 

filed a second motion after the first was denied (Answer Brief, p. 13). 

A person who seeks to access the court by filing an action in good faith must 

serve the other party in the action with notice of process.  Bush v. Winker, 892 P.2d 

328 (Colo. App. 1994) (“The mandatory requirements for valid service of process 

are fundamental because of the due process requirements of notice.”).  Lessard’s 

motion was not vexatious because the appendix to his court filing was included 

when the motion was served upon Lafemina.  Conversely, the fact that Lessard 

complied with the due process requirements of notice is evidence that he did not 

intend to harass Lafemina.   

Lessard’s case is distinguishable from cases where the court has found that 

the defendant filed lawsuits in bad faith with the intent to harass the alleged victim 

in part because of the fact that he did serve the other party in his action, Lafemina.  

(Opening Brief, pp. 9-10); see Richardson, 181 P.3d at 344 (lack of notice, which 

“put [the victim] at a significant legal disadvantage” and “deprive[d] her of her 
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property without due process of law” that formed the basis for the court’s 

conclusion that the defendant “engaged in a pattern of vexatious litigation”). 

By serving Lafemina with the court filing for his case in which she was the 

other party, Lessard was complying with the due process requirements of notice.  

That court filing necessarily included the appendix, which was not “beyond the 

court filing,” but was a part of the court filing.  “A movant must support a claim of 

meritorious defense by averments of fact, not simply legal conclusions...factual 

allegations, if otherwise sufficient, are not objectionable because of the means by 

which they become a part of the moving papers. The allegations may be 

satisfactorily presented in the written motion itself, in an appended proposed 

answer, or in attached affidavits.”  Craig v. Ryder, 651 P.2d 397 (Colo. 1982), 

quoting In Re Stone, 588 F.2d 1316, 1319-20 (10th Cir. 1978).   The legal 

documents that Lessard served on Lafemina were simply that: legal documents, 

containing no personal derogatory messages attacking Lafemina (R. Tr. 9/29/15, p. 

56:11-17) nor any “additional” documents (R. Tr. 9/29/15, p. 71:14-19).  The 

cohesive nature of the court filing is apparent from the attorney general’s argument 

in the answer brief: the quote offered as an example of Lessard’s “musings” is 

misidentified as a part of the appendix when it was in fact a quote from the motion.  

(Answer Brief, pp. 12-13); compare (R. Tr. 9/29/15, pp. 191:16-18; 192:4-10). 
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The appendix to Lessard’s motion was an integral part of the court filing that 

he was required to serve on Lafemina and was not vexatious, and neither was the 

second motion filed and served by Lessard.  Again, Lessard’s case is 

distinguishable from cases where the court has found that the defendant filed 

lawsuits in bad faith with the intent to harass the alleged victim.  See Richardson, 

181 P.3d at 344 (defendant filed thirteen consecutive lawsuits); see also Williams, 

50 P.3d at 912 (respondent filed numerous lawsuits that the court deemed 

“virtually incomprehensible,” naming “over seventy defendants” and claiming 

“virtually every witness…is not really a witness but someone occupying the body 

and assuming the identity of the real…witnesses”).  

 Lessard was acting within his right to access the courts when he filed his 

second motion, and the second filing was not vexatious.  Filing two motions is not 

the sort of “egregious conduct” that the court looks to curtail, and even when the 

court has deemed it necessary to restrict a person’s access, the court is unwilling to 

completely abrogate the right to petition.  See Williams, 50 P.3d at 914 (despite 

egregious conduct, absolute bar to accessing the court would be patently 

unconstitutional). 

Lessard sought to vacate his PPO in good faith, exercising his fundamental, 

constitutional right to petition, which includes the right to access the courts.  His 
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conduct was protected by the First Amendment to the United States Constitution 

and Article II, Sections 6 and 24 of the Colorado Constitution, and cannot be 

abrogated by state statute or court order.  

 (2) Lessard’s “knowing mail contact” was not 
sufficient evidence of contact to sustain his 
convictions because his convictions were not 
strict liability offenses. 

The attorney general argues that “[Lessard’s] subjective intent in contacting 

[Lafemina]” is “irrelevant because it is the contact with [Lafemina] itself that was 

unlawful,” or, essentially, that all that was required for Lessard to be convicted was 

what the attorney general refers to as “mere knowing conduct.”  If conduct is all 

that is required for the commission of an offense, it is a strict liability offense.  § 

18-1-502, C.R.S. 2016.  The attorney general cites the VPO and stalking statutes 

Lessard was charged with violating in support of this assertion.  However, those 

statutes are not strict liability offenses. 

To establish guilt for any crime that is not a strict liability offense, the 

prosecution must prove both actus reus and mens rea.  The actus reus is the 

prohibited action or conduct element of a crime, as opposed to the mens rea, which 

is the culpable mental state of the accused.  Here, the actus reus of the crimes 

Lessard was charged with committing is “contact” while the mens rea of the crimes 

Lessard was charged with committing is “knowingly.”  See § 18-6-803.5, C.R.S 
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2014; § 18-3-602(1)(c), C.R.S. 2014.  What the attorney general refers to as 

Lessard’s “knowing mail contact” conflates the basic criminal law concepts of 

actus reus and mens rea in an attempt to piece together sufficient evidence for 

Lessard’s convictions.  There was not sufficient evidence to sustain Lessard’s 

convictions because his service of process upon Lafemina cannot be considered 

“contact” under the meaning of the statutes.  

As discussed in the opening brief, the language of the statutes demonstrates 

that the legislature’s intent was to proscribe the same sort of conduct in the stalking 

statute and the VPO statute.  (Opening Brief, pp. 11-12); see People v. Cross, 12 

P.3d 71 (Colo. 2006); see also People v. Serra, 2015 COA 130.  The sort of 

contact both statutes seek to prevent is the sort of contact that would endanger a 

victim, or risk victims’ security or safety, and does not include “incidental contact 

that occurs unintentionally and is unavoidable.”  Serra, ¶ 34.  Incidental, 

unintentional, and unavoidable refers to the nature of the contact or the manner in 

which the actus reus, the contact, occurred; not to the mens rea or the defendant’s 

state of mind.  Whether or not Lessard contacted Lafemina knowingly, therefore, is 

a separate inquiry and is only relevant if the contact was not incidental, 

unintentional, and unavoidable. 
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The attorney general suggests that Lessard’s reliance on People v. Serra is 

misplaced, but Lessard’s actions are clearly distinguishable from the defendant’s 

actions in Serra.  The defendant in Serra “randomly encountered the protected 

party at a department store.”  (Answer Brief, p. 24.)  However, the court did not 

find that the “random encounter” alone was sufficient evidence that the defendant 

contacted the victim.  It was the fact that upon randomly encountering the victim, 

the defendant then “placed himself three to four feet away from her, stared at her 

for ten to fifteen seconds, and smirked at her” that the court found was “sufficient, 

although barely.”  See Serra, ¶ 35.  Lessard served Lafemina with process via 

certified mail, from miles away in another state, because he was told that he was 

required to do so. 

Again, in filing his motion to vacate the PPO, Lessard was exercising his 

constitutionally protected right to access the courts.  See Argument I.A.1.  Lessard 

did not know initially that he would need to serve Lafemina with process, but was 

informed that he was required to serve Lafemina, the other party in his action in 

order to comply with the due process requirements of notice.  Service on Lafemina 

was therefore incidental (to Lessard filing the motion), unintentional (as he did not 

file the motion with the intent to serve process upon Lafemina), and unavoidable 
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(because due process requires notice), and cannot be considered “contact” under 

the VPO and stalking statutes. See Serra, ¶ 34. 

Without being able to establish contact–the actus reus or prohibited act of 

the crimes Lessard was charged with–there could be no evidence of a crime.  When 

viewed in the light most favorable to the prosecution, the evidence does not 

support the convictions for stalking and VPO beyond a reasonable doubt.  This 

court should vacate Lessard’s convictions.   

II. Mistake-of-law was a valid defense that Lessard was 
improperly denied his right to present. 

A. Standard of review. 

In the answer brief, the attorney general disagrees with Lessard’s statement 

of the standard of review–that because the trial court’s erroneous evidentiary 

rulings, decision to exclude defense witnesses, and inappropriate jury instruction 

deprived Lessard of a meaningful opportunity to present a defense, a constitutional 

harmless error analysis is applied.  (Answer Brief, pp. 18-19; Opening Brief, pp. 

13-14, citing People v. Osorio-Bahena, 312 P.3d 247, 252 (Colo. App. 2013) and 

People v. Melendez, 102 P.3d 315, 322 (Colo. 2004)).  The attorney general argues 

that Lessard did not preserve constitutional error because he did not object 

contemporaneously on constitutional grounds.  (Answer Brief, p. 18.)   

The attorney general agrees that Lessard preserved his objection to the 
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prosecution’s mistake-of-law instruction.  (Answer Brief, p. 18.)  As for the 

erroneous evidentiary rulings and the exclusion of defense witnesses, an explicit 

objection from the defense is not necessary when the defense was clearly 

attempting to introduce the evidence but the prosecutor objected and the court 

disallowed its admission.  See Golob v. People, 180 P.3d 1006, 1013 (Colo. 2008).  

Lessard’s attempts to admit the evidence of his defense through his testimony and 

witnesses are sufficient to preserve these issues.  (Opening Brief, pp. 14-15.)  

Erroneous evidentiary rulings amount to constitutional error if they deprived a 

defendant of a meaningful opportunity to present a defense.  Osario-Bahena, 312 

P.3d at 247.  A constitutional harmless error analysis is also applied if the court’s 

error in excluding defense witnesses deprives the defendant of a meaningful 

defense.  Melendez, 102 P.3d at 322.   Reversal is required unless the court is 

“confident beyond a reasonable doubt that the error did not contribute to the guilty 

verdict.”  People v. Conyac, 361 P.3d 1005 (Colo. App. 2014).  

B. Discussion. 

The attorney general argues that the complete denial of Lessard’s defense 

was proper because the language of a form-printed PPO nullified his constitutional 

right to access the courts in the absence of an “exception” provided by state 

statutes.  (Answer Brief, p. 20.)  As discussed above, Lessard did not need an 
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“exception” to exercise his constitutional right to access the courts, and there was 

no evidence of a crime because his constitutionally protected actions could not be 

considered “contact.”  See Argument I.A.1-2.   

Furthermore, the attorney general’s assertion that the court “properly 

limited” Lessard’s testimony because “[Lessard’s] subjective intent in contacting 

[Lafemina] was irrelevant” is incorrect.  (Answer Brief, p. 20).  If Lessard’s 

actions in serving Lafemina could be considered contact under the meaning of the 

statutes, his subjective intent would be relevant because, as discussed above, the 

statutes Lessard was charged with violating are not strict liability offenses.  See 

Argument I.A.2.  

In 2001, the Colorado supreme court approved the district court’s ruling that 

the culpable mental state or mens rea required under the VPO statute, section 18-6-

803.5, is “knowingly.”  See People v. Coleby, 34 P.3d 422 (Colo. 2001).  The 

language of the stalking statute, section 18-3-602(1)(c), C.R.S. 2014, expressly 

requires the mental state of “knowingly” to be applied to the elements of the 

offense defined therein.  Whether or not a defendant “knowingly” committed an 

offense is determined by applying a subjective state of mind standard.  People v. 

Bornman, 953 P.2d 952 (Colo. App. 1997).  Lessard’s subjective intent in 
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contacting Lafemina is therefore not only relevant, but determinative as to whether 

or not Lessard’s actions were unlawful. 

All offenses that require a mental state of “knowingly” or “willfully” to be 

applied are general intent crimes.  § 18-1-501 C.R.S. 2016.  Mistake-of-law is a 

valid defense to general intent crimes, and a defendant’s state of mind is integral to 

presenting a mistake-of-law defense because the statutory language requires an 

inquiry as to the defendant’s “belief.”  § 18-1-504(2), C.R.S. 2016; see also People 

v. Lesslie, 24 P.3d 22, 25 (Colo. App. 2000) (“A mistake-of-law defense relates to 

the mistaken belief that conduct does not, as a matter of law, constitute a criminal 

offense.”)  Lessard’s defense, had he been allowed to present it, was mistake-of-

law.  Specifically, his defense was that he sought and received advice from court 

officials empowered to give such advice, including attorneys and court clerks.  The 

evidence of those interactions was admissible, and the court’s rulings to restrict 

Lessard’s testimony were in error.  (Opening Brief, pp. 18-22.) 

The exclusion of Lessard’s witnesses was also in error.  The attorney general 

agrees that the court failed to give any reasons for exclusion of the witnesses aside 

from untimely disclosure, and cites People v. Pronovost, 756 P.2d 387, 389 (Colo. 

App. 1987), but fails to address any of the factors adopted in Pronovost.  

Consideration of the factors reveals that under the circumstances, the need to 
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enforce the discovery rules did not justify depriving Lessard of his constitutional 

right to call witnesses and present a defense.  (Opening Brief, pp. 24-25.) 

Finally, the attorney general contends that although Lessard was “able to 

convey his theory” at trial, the improper mistake-of-law jury instruction was 

harmless because “[Lessard never identified which statute he alleged to be in 

compliance with.”  (Answer Brief, p. 22.)  Lessard was not able to convey his 

theory of defense during trial, as the court restricted his testimony and excluded his 

witnesses.  Even if he were, it is unclear what specific statute Lessard needed to 

identify and be in compliance with in order for the jury to receive an instruction 

with a complete and correct statement of the law.  “A trial court has a duty to 

instruct the jury correctly on the law applicable to the case,” not a defendant.  

People v. Riley, 380 P.3d 157 (Colo. App. 2015).   

Furthermore, if in giving a jury instruction, the trial court restricts the jury’s 

consideration to only the most stringent conditions under which a defense claim 

could be established, the court commits prejudicial error.  See People v. Vasquez, 

148 P.3d 326, 328 (Colo. App. 2006).  The instruction given by the court in this 

case did more than restrict the jury’s consideration to only the most stringent 

conditions for a mistake-of-law defense: it allowed no consideration of a mistake-
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of-law defense at all, and the court erred in allowing the instruction.  (Opening 

Brief, pp. 26-27.) 

The United States Constitution guarantees a criminal defendant a meaningful 

opportunity to present a complete defense.  Holmes v. South Carolina, 547 U.S. 

319, 324 (2006); Krutsinger v. People, 219 P.3d 1054, 1061 (Colo. 2009).  A 

criminal defendant is entitled to all reasonable opportunities to present evidence 

that might tend to create doubt as to his guilt.  People v. Elmarr, 351 P.3d 431 

(Colo. 2015).  Lessard was denied his constitutional right to present his mistake-of-

law defense by the court prohibiting him from testifying about or introducing 

evidence of advice he received from authorities before he sent his motions to 

Lafemina, prohibiting him from calling defense witnesses, and allowing the 

prosecution’s inappropriate mistake-of-law jury instruction.  

III. Lessard was denied his right to due process and a fair 
trial by the trial court when it admitted prejudicial, 
years-old emails.  

A. Discussion. 

The attorney general argues that the years-old emails heavily relied on by 

the prosecution, which formed the basis for Lessard’s prior criminal charge, were 

admissible both as res gestae evidence and under C.R.E. 404(b).  The emails (1) 

were not admitted as res gestae evidence and should not have been used as such, 
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and (2) were improperly admitted under C.R.E. 404(b). 

(1)  The emails were not admitted as res gestae 
evidence and should not have been used as such.  

 The attorney general asserts that the emails were admissible because they 

were “relevant without resort to res gestae principles because [they] tended to 

prove that [Lessard] intentionally and repeatedly contacted [Lafemina] in a manner 

that distressed her to the point of filing the PPO in this case.”  (Answer Brief, p. 

27).  The attorney general misstates the law regarding the admissibility of relevant 

evidence: even if evidence is relevant, it is not always admissible, and the 

probative value must be weighed against the danger of unfair prejudice, confusion 

of the issues, misleading the jury, considerations of undue delay, waste of time, or 

needless presentation of cumulative evidence.  C.R.E. 403.  “In determining 

whether the probative value of proffered evidence is substantially outweighed by 

other considerations, the trial court should consider the logical force of the 

evidence and the proponent’s need for the evidence.”  Martin v. People, 738 P.2d 

789 (Colo. 1987). 

Here, the emails were more prejudicial than probative.  The attorney general 

fails to acknowledge that even the most recent email of the fifty-page compilation 

admitted was sent on July 9, 2010, nearly four years before the charges were filed 

in the present case on June 18, 2014.  (Court File, pp. 38-40.)  In that time, Lessard 
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successfully completed a deferred judgment, and the charges that resulted from his 

email contact with Lafemina were dismissed.  (Opening Brief, p. 2.)  The fact that 

there existed a PPO was not contested: Lessard was charged with VPO, and the 

underlying basis for that charge was his motion to vacate the PPO.  Lessard’s 

conduct four years prior to the present case, and his conviction for that conduct 

which had been dismissed by the court two years prior to the present case, had no 

probative value in relation to the dissimilar events at issue.  See Argument I.A.1-2; 

(Opening Brief, pp. 1-2; 31-33.).  Even if it were necessary to go into the specific 

nature of Lessard’s prior conduct to “provide essential context,” surely the 

prosecution could have done so without the needless, cumulative, fifty-page 

compilation of email printouts.  

The emails were not res gestae, and the court did not admit the emails as res 

gestae.  (Opening Brief, p. 34.)  The emails were improperly used by the 

prosecution as res gestae: the prosecution referred to the emails repeatedly, reading 

long excerpts and emphasizing their significance during closing arguments. 

(Opening Brief, p. 36.)  The use of the emails was so pervasive that the jury 

submitted five questions to two different witnesses about the emails, showing that 

the cumulative presentation clearly misled the jurors and confused the issues.  

(Opening Brief, p. 36.)  The emails were other-act evidence, improperly admitted, 
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and impermissibly used to show Lessard’s propensity to act in accordance with the 

implied prior bad act. 

 (2)  The emails were improperly admitted under 
C.R.E. 404(b). 

Other-act evidence is only admissible under C.R.E. 404(b), and only for 

purposes other than to show that on a particular occasion a person acted in 

conformity.  C.R.E. 404(b).  Other-act evidence must (1) relate to a fact “that is of 

consequence to the determination of the action,” (2) be logically relevant, (3) have 

logical relevance independent of the intermediate inference that the defendant has a 

bad character, and (4) be more probative than prejudicial.  People v. Spoto, 795 

P.2d 1314, 1318 (Colo. 1990).   

The court found in a pretrial order that the emails were admissible under 

C.R.E. 404(b) and Spoto because “the previous emails…relate to the material fact 

that Defendant knowingly and intentionally contacted the victim, and that his 

attempts were not the result of mistake or accident.”  (Opening Brief, p. 32.)  

However, the fact that Lessard contacted Lafemina by serving her with legal 

documents was not a “fact of consequence,” because it was not in dispute.  The 

court did not address any other necessary factors for the admissibility of evidence 

under 404(b), and regardless, the evidence fails every other prong of the Spoto test: 

the emails were unrelated, dissimilar, and prejudicial.  (Opening Brief, pp. 33-34.) 
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In defense of the court’s pretrial ruling on the admissibility of the emails, the 

attorney general cites to Old Chief v. United States, 519 U.S. 172 (1997), for the 

proposition that a defendant “may not stipulate or admit his way out of the full 

evidentiary force of the case.”  However, “the Old Chief rule is not absolute.”  

People v. Williams, 2016 COA 48.  The Old Chief rule does not control if the 

probative value of the offered evidence is substantially outweighed by the danger 

of unfair prejudice.  Williams, ¶ 40, quoting People v. Morales, 2012 COA 2.  As 

discussed above and in the opening brief, the unfair prejudice of the emails 

substantially outweighed their probative value.  

The attorney general argues that the legal documents were “similar” to the 

emails because they “contained [Lessard’s personal thoughts on [Lafemina] similar 

to those communicated in the emails.” (Answer Brief, p. 32-33.)   “Even though 

Rule 404(b) has no requirement of similarity, its probative value may include 

factors such as the other acts’ ‘distinctiveness’ and ‘their relationship to the 

charged offense in terms of time and similarity.”  Perez v. People, 2015 CO 45, 

quoting People v. Rath, 44 P.3d 1033, 1038 (Colo. 2002).   

The following table shows the lack of similarity between the prior act and 

the charged act: 
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	 PRIOR	ACT	 CHARGED	ACT	 SIMILAR?	 DISTINCTIVE?	
FORM	 Email	 Certified	Mail	 No	 No	
CONTENT	 Writing		 Writing	 Yes	 No	
SUBSTANCE	 Personal		 Legal	 No	 No	
VOLUME	 ~	20	 2	 No	 No	
YEAR	 2008-2010	 2013	 -	 -	
	 	 	 	 	

As discussed above, there was “substantial dissimilarity” between the emails 

Lessard sent in 2009 and the legal documents that Lessard served upon Lafemina, 

and therefore “was little more than propensity evidence.”  See Perez, ¶ 27; see also 

Argument I.A.1-2; (Opening Brief, pp. 1-2; 31-33).   

Finally, the attorney general argues that any prejudice was cured by a 

limiting instruction.  The limiting instruction given by the court was not sufficient 

to cure the inference that Lessard, in conformity with the prior act repeatedly 

referenced by the prosecution, was stalking Lafemina: “No less authority than the 

[United States] Supreme Court…has said, ‘[t]he naïve assumption that prejudicial 

effects can be overcome by instructions to the jury…all practicing lawyers know to 

be unmitigated fiction.’”  United States v. Medina-Copete, 757 F.3d 1092, 1108 

n.5 (10th Cir. 2014) (quoting Burgett v. Texas, 389 U.S. 109, 115 n.7 (1967)).   

IV. Chief Deputy Murray’s testimony usurped the 
function of the court and the jury.  

 The attorney general, minimizing Murray’s testimony, argues that Murray 

“recited the relevant legal standard” and “tracked the language of one of the 
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elements of the crime,” which was not “such an obvious usurpation of the jury’s 

role as to rise to the level of plain error.”  (Answer Brief, p. 38).  Notably, the 

attorney general does not disagree that Murray did usurp the jury’s role, merely 

that it was not “obvious” or “substantial.”  (Answer Brief, p. 38-39.)  The answer 

brief does not address Lessard’s argument that Murray’s testimony also usurped 

the role of the court. 

“It is within the province of the trial court, and not the expert witness, to tell 

the jury what the law is.”  People v. Prendergast, 87 P.3d 175 (Colo. App. 2003).  

When a witness “repeatedly use[s] statutory and regulatory language indicating 

guilt, without sufficient explanation of the language used,” the witness’s testimony 

has been found inadmissible.  See Prendergast, 87 P.3d at 183, citing United States 

v. Scop, 846 F.2d 135 (2d Cir. 1988).  Moreover, when an expert’s testimony 

expresses an opinion of the applicable law or legal standards thereby usurping the 

function of the court, it is a determinative factor as to whether or not the testimony 

also usurped the function of the jury.  People v. McMinn, 2013 COA 94, quoting 

People v. Rector, 248 P.3d 1196, 1203 (Colo. 2011).   

Here, Murray did not simply recite the relevant legal standard: he opined, in 

depth and inaccurately, on the elements of the stalking statute and answered juror 

questions about the legal applications of the stalking statute.  (Opening Brief, pp. 
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40-41.)  The error was obvious, as experts may not opine on the applicable law or 

legal standards, and experts may not apply legal standards and tell the jury what 

conclusion to reach.  See Quintana v. City of Westminster, 8 P.3d 527, 530 (Colo. 

App. 2000); see also People v. Lesslie, 939 P.2d 443 (Colo. App. 1996).  

V.  The errors were not harmless.  

 The attorney general asserts that Lessard’s “admitted knowing contact” with 

Lafemina via service of process, taken alone, was not only sufficient evidence to 

sustain his convictions for VPO and felony stalking, but was “overwhelming 

evidence” of his guilt.  The attorney general argues that this admission, taken 

alone, constituted such overwhelming evidence that any error at trial was harmless, 

in particular the admission of improper evidence and testimony.  The attorney 

general asserts that the complete denial of Lessard’s defense, however, was proper 

because the standard language of a form-printed PPO nullified his constitutional 

right to petition the courts, and consequently also his right to present a defense. 

 The errors were not harmless.  The error in admitting the emails was not 

harmless because the prosecution relied on the emails throughout trial to establish 

guilt, and it was likely the jury relied on the emails as propensity evidence.  The 

right to a fair trial includes protections that a defendant cannot be convicted on the 

basis of past crimes or prior uncharged acts.  Stull v. People, 344 P.2d 455, 462-
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463 (Colo. 1959).  Prosecutorial inferences of prior criminality cannot ordinarily 

be considered harmless.  People v. Adams, 708 P.2d 813, 815 (Colo. App. 1985).  

 The error in allowing Murray’s improper testimony also was not harmless. 

Murray’s testimony undermined the fundamental fairness of the trial. It violated 

Lessard’s due process rights by bolstering Murray’s incorrect applications of the 

stalking statute and by usurping the functions of the court and the jury, which was 

further compounded by the court allowing Murray to further define the charges and 

apply the law in answer to juror questions.  See Argument IV; (Opening Brief, pp. 

38-41.)  

 Furthermore, Lessard asserted before the trial began that his testimony and 

evidence of interactions with authorities was “the crux” of his defense, but was 

unable to present evidence to the jury that would have supported his mistake-of-

law defense.  (Opening Brief, p. 28.)  The court then included an improper 

mistake-of-law jury instruction which effectively told the jury that his legitimate 

defense was not a defense at all. (Opening Brief, p. 29.)  Given the fact that 

Lessard was denied an opportunity to present a meaningful defense, the influence 

of the cumulative and prejudicial emails and incorrect testimony as to the law and 

legal standards should be apparent: the erroneous rulings substantially influenced 

the fairness of the trial, and consequently, the verdict.  See Riley, 380 P.3d at 157 
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(“If the influence of the error on the trial is apparent, or if one is left in grave doubt 

as to its effects on the verdict or the fairness of the trial proceedings, the conviction 

cannot stand.”)  This court should reverse the convictions and remand for a new 

trial. 

CONCLUSION 

Lessard therefore respectfully requests the court to reverse the convictions in 

this case, and grant such further relief as the court deems necessary. 

      Respectfully submitted, 
      THE NOBLE LAW FIRM, LLC 
 
      s/  Taylor Ivy 
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