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INTRODUCTION 

  Marcus Lessard, Defendant, was convicted of felony stalking and 

two counts of violation of a protection order.  He was sentenced to four 

years in prison.  He alleges that: (1) there was insufficient evidence to 

sustain his convictions; (2) the court improperly limited his mistake of 

law defense; (3) the court improperly admitted CRE 404(b) evidence 

and; (4) the court improperly admitted testimony that usurped the role 

of the jury. 

STATEMENT OF THE CASE AND FACTS 

  Defendant and the victim were high-school friends who went to 

prom together in 1993.  (R. Tr. pp. 256-57).1  Thereafter, they attended 

different colleges and their contact was limited to occasionally 

exchanging letters for several years.  (Id. at 258-59).  In 2000, 

Defendant wrote the victim an “ultimatum” letter “asking if he had a 

chance with [her]” and stating that if she said yes, he would move to 

Colorado, but if she said no, he would leave her alone.  (Id.).  

                                                 
1 The record consists of a single PDF file containing all of the 
transcripts. The record will be referred to by PDF page number.  
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 Despite the victim responding “no, you have no future with me,” 

Defendant continued to send her numerous emails over the course of 

the next decade.  (Id. at 259-61, 275-77).  The victim never responded to 

the emails.  (Id. at 261-62).   

The victim contacted the authorities in 2010 because Defendant’s 

emails increased in frequency and the tone “was becoming much more 

disconcerting and scary.”  (Id. at 264-66; R. Exhibits, pp. 18-69).  One of 

the emails stated that if the victim did not write back, Defendant would 

contact her friends and family.  (Id. at 269).  The victim felt threatened 

by the emails.  (Id. at 264-66, 279, 283-84).  

In September 2010, Defendant pled guilty to felony stalking on a 

deferred judgement.  (Id. at 475-80).  He successfully completed his 

deferred judgement and the case was dismissed.  (Id. at 479-80). 

On October 5, 2010, the victim was granted a permanent civil 

protection order (PPO) against Defendant.  (Id. at 281-84, 287-89; R. 

Exhibits, pp. 13-16).  Defendant acknowledged that he knew the PPO 

was operative.  (Id. at 479 -81, 519-524).  The order stated that 

Defendant was to have no contact with the victim, including through a 
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third party, that the terms of the order could only be changed by the 

court, and that Defendant could only apply for modification or dismissal 

of the order after four years.  (R. Exhibits, pp. 13-16). 

In April 2013, the victim was contacted by a process server hired 

by Defendant to serve her with a motion to vacate the PPO.  (Id. at 289-

91, 340-43, 481-90, 494).  The victim immediately felt fearful.  (Id. at 

291).  She was ultimately not served by the process server, but she 

received a motion to vacate the PPO from Defendant via certified mail 

shortly thereafter.  (Id. at 292-96; R. Exhibits, pp. 69-73).  The victim 

immediately contacted authorities who assisted her in opening the 

package.  (Id. at 292-96, 413-15).  Defendant’s motion to vacate the PPO 

was denied.  (Id. at 298, 493).  

In December 2013, the victim received more certified mail from 

Defendant containing a similar motion to vacate the PPO.  (Id. at 299-

301, 424-28; R. Exhibits, pp. 74-78).  The victim again immediately 

contacted authorities who assisted her in opening the package.  (Id.).  

Both packages were “not solely legal documents,” but contained 

additional papers and derogatory writings that attacked the victim.  (Id. 



 

4 
 

at 313-15, 319, 326, 418-20, 427-28).2  Defendant admitted to knowingly 

sending both packages.  (Id. at 492-95, 552-53).  He also admitted to 

reading the relevant protection statutes prior to filing his motions and 

contacting the victim.  (Id. at 543-52, 561-63). 

Defendant was charged with felony stalking and two counts of 

violating a civil protection order.  (R. CF, pp. 38-39, 366-67).  His theory 

of defense at trial was that he was advised by attorneys and authorities 

prior to seeking to vacate the PPO.  (Id. at 250-54, 481-88, 494-96, 543-

45, 551, 561, 696-98).  A jury found Defendant guilty as charged and he 

was sentenced to four years in prison.  (R. Supr. pp. 45-47; R. CF, p. 

466). 

In December 2014, Defendant filed a federal lawsuit alleging a 

conspiracy against him naming the victim, several members of the 

Boulder DA’s Office, and numerous other members of Boulder law 

enforcement.  (R. Tr. pp. 531-37, 541, 619-20). 

                                                 
2 The contents of the packages were not admitted.  (R. Tr. pp. 315-18). 
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SUMMARY OF THE ARGUMENT 

There is no “good faith” exception to either the stalking or 

protection order statute.  Thus, evidence that Defendant knowingly 

contacted the victim twice via certified mail despite knowing that there 

was an operative PPO against him was sufficient evidence to sustain 

his convictions. 

A person is not relieved of criminal liability because he engages in 

conduct under a mistaken belief that it does not, as a matter of law, 

constitute an offense, unless the conduct is permitted by a statute, 

administrative regulation, or an official written interpretation of the 

statute.  Here, the trial court properly limited Defendant’s testimony 

and properly instructed the jury regarding mistake of law because 

neither the relevant PPO, nor the relevant statutes provided an 

exception for contacting the victim.  There was no evidence to establish 

a mistake of law, particularly where Defendant testified that he read 

most of the protection order statutes. 

Res gestae evidence encompasses evidence of other offenses or acts 

that is not extrinsic to the offense charged, but rather, is part of the 
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criminal episode or transaction with which the defendant is charged 

and provides the fact-finder with a full and complete understanding of 

the events surrounding the crime and the context in which the charged 

crime occurred.  Evidence is admissible under CRE 404(b) if it is used 

for other purposes, such as proof of plan, knowledge, identity, or 

absence of mistake or accident.   

Here, the court properly admitted evidence of prior emails that 

Defendant sent to the victim because the emails were relevant to 

establish the reasonableness of the victim’s emotional distress upon 

being contacted by Defendant, to establish that Defendant’s contact 

with the victim was ongoing for numerous years and was thus 

“repeated,” and to explain why a PPO was issued against Defendant in 

the first place.  The evidence was properly admitted to prove that 

Defendant acted knowingly under CRE 404(b) because the fact that 

Defendant had been continually contacting the victim over a period of 

years made it more likely that his contact with her in this case was not 

accidental but was an intentional attempt to remain in communication 

with her despite an operative PPO. 
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An expert may offer testimony that embraces an ultimate issue to 

be decided by the trier of fact, but may not usurp the fact-finding 

function of the jury by opining that the defendant committed the crime.  

Here, although the expert recited the correct mens rea under the 

statute, he did not usurp the jury by opining that Defendant’s actions 

met that mens rea in this case or that Defendant committed the 

charged crimes.  

ARGUMENT 

I. Defendant’s testimony that he twice knowingly 
contacted the victim despite knowing that he 
was under a permanent protection order was 
sufficient to sustain his convictions for stalking 
and violation of a protection order. 

A. Standard of Review 

The People agree that Defendant preserved this issue and with his 

statement regarding the standard of review.  (OB, p. 6).  This Court 

reviews the sufficiency of the evidence de novo.  See Clark v. People, 232 

P.3d 1287, 1291 (Colo. 2010); Dempsey v. People, 117 P.3d 800, 807 

(Colo. 2005). 
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B. Law and Analysis  

When reviewing for sufficiency, the court must view the evidence 

in the light most favorable to the prosecution to determine if the 

conviction was supported beyond a reasonable doubt.  People v. 

Gonzales, 666 P.2d 123, 127 (Colo. 1983).  The prosecution must be 

given the benefit of every reasonable inference that might be fairly 

drawn.  People v. Brassfield, 652 P.2d 588, 592 (Colo. 1982).  

It is the fact finder’s function to determine what weight should be 

given to all parts of the evidence and to resolve conflicts, 

inconsistencies, and disputes in the evidence.  People v. Kogan, 756 P.2d 

945, 950 (Colo. 1988).  Thus, an appellate court is not permitted to sit as 

thirteenth juror and set aside a verdict because it might have drawn a 

different conclusion from the same evidence.  Id.  Where reasonable 

minds differ, the evidence is sufficient to sustain a conviction.  People v. 

Fuller, 791 P.2d 702, 706 (Colo. 1990).  In determining the sufficiency of 

the evidence, the law makes no distinction between direct and 

circumstantial evidence.  People v. Bennett, 515 P.2d 466, 469 (Colo. 

1973); People v. Taylor, 159 P.3d 730, 734 (Colo. App. 2006). 
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1. There is no “good faith” exception 
to the stalking or protection order 
statute. Thus, Defendant’s 
knowing contact with the victim 
was sufficient to sustain his 
convictions.   

As relevant here, a person violates a civil protection order if, after 

being personally served with a protection order that identified the 

defendant as a restrained person, he knowingly contacted, harassed, 

injured, intimidated, molested, threatened, or touched the protected 

person and the defendant’s conduct was prohibited by the protection 

order.  § 18-6-803.5(1)(a), C.R.S. (2016).  

As relevant here, a person commits stalking if directly, or 

indirectly, the person knowingly repeatedly follows, approaches, 

contacts, places under surveillance, or makes any form of 

communication with another person in a manner that would cause a 

reasonable person to suffer serious emotional distress and does cause 

that person to suffer serious emotional distress.  § 18-3-602(1)(c), C.R.S. 

(2016). 

The constitutional right to petition the government for a redress of 
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grievances includes the right of access to the courts. People v. 

Richardson, 181 P.3d 340, 345 (Colo. App. 1997).  This right is not, 

however, absolute.  Karr v. Williams, 50 P.3d 910, 913 (Colo. 2002).  It 

must be balanced against the equally important constitutional principle 

that “right and justice should be administered without sale, denial, or 

delay.”  Id.  “The First Amendment does not grant a license to use the 

courts for improper purposes.”  Richardson, 181 P.3d at 345.   

In this regard, the First Amendment does not immunize a person’s 

pursuit of baseless, frivolous, or vexatious litigation. See id.; see also 

Protect Our Mountain Env't, Inc. v. Dist. Court, 677 P.2d 1361, 1365 

(Colo. 1984) (baseless or frivolous litigation).  Litigation is (1) baseless, 

if it is devoid of reasonable factual support or lacking in any cognizable 

basis in law; (2) frivolous, if unsupported by rational argument based in 

the evidence or law, and; (3) vexatious, if brought or maintained in bad 

faith to annoy or harass another.  Richardson, 181 P.3d at 345. 

Defendant argues that there was insufficient evidence that he 

violated the PPO because his motion to vacate the PPO was filed in 

good faith and he had a constitutional right to access the court for 

https://www.lexis.com/research/buttonTFLink?_m=1270cf7d4ede1fae4e47f068df7e3d54&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20P.3d%20340%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=61&_butInline=1&_butinfo=U.S.%20CONST.%20AMEND.%201&_fmtstr=FULL&docnum=15&_startdoc=11&wchp=dGLbVzt-zSkAW&_md5=d1e551eefe2042c7b5af87eec9df5ee1
https://www.lexis.com/research/buttonTFLink?_m=1270cf7d4ede1fae4e47f068df7e3d54&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20P.3d%20340%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=63&_butInline=1&_butinfo=U.S.%20CONST.%20AMEND.%201&_fmtstr=FULL&docnum=15&_startdoc=11&wchp=dGLbVzt-zSkAW&_md5=e4034c393f9abeefd466972316e2d00f
https://www.lexis.com/research/buttonTFLink?_m=825cab8e409a71369500391b827377c2&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20P.3d%20340%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=60&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b677%20P.2d%201361%2c%201365%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=5f3f9d00f0bc4dcc7cc2c80e9e0febf7
https://www.lexis.com/research/buttonTFLink?_m=825cab8e409a71369500391b827377c2&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20P.3d%20340%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=60&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b677%20P.2d%201361%2c%201365%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=5f3f9d00f0bc4dcc7cc2c80e9e0febf7
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redress and thus contact the victim.  (OB, pp. 8-10).  However, neither 

the relevant PPO, nor the relevant statutes provide an exception for 

contacting the victim, even if done in “good faith.”  Indeed, the PPO 

clearly ordered Defendant “to have no contact of any kind” with the 

victim, repeatedly stated that only the court could modify the order, and 

expressly stated that “If you violate this order thinking that the 

protected person or anyone else has given you permission, you are 

wrong, and can be arrested and prosecuted.”  (R. Exhibits, pp. 13-16).  

The order specially prohibited contact with the victim by mail.  (Id. at 

15).   

Neither the protection order statute nor the stalking statute 

contain an exception for contacting the victim in good faith and both 

prohibit mere knowing contact with the victim.  See § 18-6-803.5(1)(a), 

C.R.S. § 18-3-602(1)(c), C.R.S.  Defendant’s subjective intent in 

contacting the victim and the factual and legal basis of Defendant’s 

written contact are both irrelevant because it is the contact with the 

victim itself that was unlawful.  Id.   

Thus, Defendant’s admitted knowing contact with the victim was 
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sufficient evidence to sustain his convictions, despite his contentions 

that it was done in “good faith.”  See People v. Serra, 2015 COA 130, ¶35 

(victim’s testimony that defendant stared at her and smirked at her, 

and that she had previously seen him use the same facial expression as 

a form of communication was sufficient); People v. Vigil, 2013 COA 102, 

¶ 39 (sufficient evidence where defendant called the victim and 

admitted to living with her); People v. Bernard, 2013 COA 79, ¶ 20 

(sufficient evidence where defendant spent the day with the victim).   

A defendant’s right to access the court does not encompass the 

right to violate a court order.  See Williams, 50 P.3d at 913; Richardson, 

181 P.3d at 345.  Although Defendant argues that he was only seeking 

to serve valid court papers and he did not intend to harass the victim, 

the packages also contained inflammatory material beyond the court 

filing that the victim found threatening.  (R. Tr. pp. 313-15, 319, 326, 

418-20, 427-28).  Each package contained numerous pages of appendices 

to the court filing that consisted of snippets of old communications, 

disparaging comments about the victim, and Defendant’s musings, such 

as: 
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A person of average intelligence would have to 
agree that this was one of those rare instances 
where no matter how [the victim] answered, it 
wouldn’t have looked good for her as 
an argument could easily be made and in line 
with the old saying, quote, Silence means 
consent, that keeping the door open to 
communication is a really good way of 
encouraging it. 

(Id. at 427-29, 547-52, 554-55, 558).  

The fact that Defendant filed an almost identical motion to vacate 

the PPO even after the first one had been denied is further proof that he 

was using the court filings to continually harass the victim.  See 

Richardson, 181 P.3d at 345 (defendant’s activity in intentionally filing 

lawsuits without notice to the victim, with the intention to use them to 

harass her and cause her serious emotional distress was not 

constitutionally protected). 

In addition, both the operative PPO and the statute cited therein 

stated that Defendant did not have a legal right to file for vacation of 

the PPO for four years.  The PPO expressly stated that the order could 

not be modified or dismissed for four years.  (R. Exhibits, p. 16).  Section 

13-14-102, C.R.S. (2012), also provided that “if a permanent protection 
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order has been issued or if a motion for modification or dismissal of a 

permanent protection order has been filed by the restrained party, 

whether or not it was granted, no motion to modify or dismiss may be 

filed by the restrained party within four years after issuance of the 

permanent order.”   

Defendant admitted that he “probably read most of” the protection 

order statutes and was aware that there was a change in the law 

regarding the time period for modification and dismissal effective July, 

2013 (R. Tr. pp. 543-552, 561-63).3  Thus, Defendant was aware that he 

did not have a right to file a motion to vacate the PPO until October 

2014, and thus had no right to contact the victim in 2013.  

2. Defendant’s knowing mail contact 
with the victim was sufficient 
evidence of contact to sustain his 
convictions. 

The term “contact” is not defined by the protection order or 

stalking statutes.  See § 18-6-803.5(1)(a) (2012) (violation of a protection 

order); §18-3-602, C.R.S. (2016) (stalking statute).  In Serra, the court 
                                                 
3 The statute was changed to allow for modification or dismissal after 
two years.  §13-14-108(1)(b), C.R.S. (2013).  
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noted that contact is commonly defined as “establishing of 

communication with someone or to get in communication with,” and 

that to constitute a violation, “the defendant’s conduct must involve 

physical touching or some element of direct or indirect communication, 

or attempted communication, with the victim. Consequently, incidental 

contact that occurs unintentionally and is unavoidable is not sufficient, 

by itself, to establish a violation.”  Serra, 2015 COA 130, ¶¶ 33-34. 

Defendant relies on People v. Cross, 127 P.3d 71 (Colo. 2006) to 

argue that the same definition contemplated by the court in Serra 

should apply to the stalking statute.  (OB, pp. 11-12).  However, Cross 

interpreted the emotional distress prong of the stalking statute, not the 

definition of “contact,” in holding that the “knowingly” mens rea did not 

apply to the statutory phrase “in a manner that would cause a 

reasonable person to suffer serious emotional distress and does cause 

that person to suffer serious emotional distress.”  Id.  Thus, Defendant 

provides no authority for his assertion that the protection order statute 

and the stalking statute contemplate the same definition of contact. 

Regardless, even if “incidental, unintentional, and unavoidable” 
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contact was insufficient under both statutes, Defendant’s testimony 

that he acted knowingly belies that his actions could have been 

“incidental, unintentional, and unavoidable.”  A person acts knowingly 

“with respect to conduct or to a circumstance when he is aware that his 

conduct is of such nature or that such circumstance exists” and “when 

he is aware that his conduct is practically certain to cause the result.”  

See §18-1-501(6), C.R.S. (2016).  Defendant’s admitted awareness belies 

ignorance.  

Defendant’s reliance on Serra in arguing that serving the victim 

with court papers was “incidental, unintentional, and unavoidable” 

contact is misplaced because in that case the defendant randomly 

encountered the protected party at a department store and the court 

still found sufficient evidence of contact.  (OB, pp. 7-8); Serra, 2015 COA 

130, ¶ 33 Here, Defendant testified that he knowingly contacted the 

victim via certified mail twice.  (R. Tr.  pp. 490-95).  Thus, there was 

nothing unintentional about Defendant’s actions.  See id. 

II. The court properly limited Defendant’s mistake 
of law defense because there was no evidence 
that his conduct was permitted by statute, 
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administrative regulation, or an official written 
interpretation of the statute. 

A. Relevant Facts 

Defendant did not endorse the affirmative defense of mistake of 

law.  (R. CF, p. 361; R. Tr. pp. 87, 91-92, 659-63).  Defendant testified 

that he consulted lawyers and the court clerk regarding filing the 

motion to vacate the PPO and serving the victim, but the court 

precluded testimony regarding what he was advised.  (R. Tr. pp. 482-83, 

487-88).   

The court excluded two court clerks because of a late endorsement 

by Defendant.  (Id. at 76-79).  The court instructed the jury over 

Defendant’s objection that: “A person is not relieved of criminal conduct 

because he engages in that conduct under a mistaken belief that it does 

not, as a matter of law, constitute an offense.” (R. Tr. pp. 87, 91-92, 659-

63; R. Supr, p. 33).   

B. Standard of Review 

The People agree that Defendant preserved his objection to the 

court’s mistake of law instruction and generally agree with his 

statement regarding the standard of review.  (OB, p. 13).  A trial court’s 
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decision to admit evidence is reviewed for abuse of discretion and will 

be disturbed on appeal only if it was manifestly arbitrary, 

unreasonable, or unfair.  People v. Snyder, 874 P.2d 1076, 1080 (Colo. 

1994).  

However, the People disagree that Defendant preserved 

constitutional error because he never objected on constitutional 

grounds.  See People v. Rodriguez, 209 P.3d 1151, 1156 (Colo. App. 

2008) (where a defendant does make a specific objection under the 

constitution, the court limits its review accordingly).  “[C]onstitutional 

harmless error analysis is reserved for those cases in which the 

defendant preserved his claim for review by raising a contemporaneous 

objection.”  People v. Miller, 113 P.3d 743, 749 (Colo. 2005).   

By contrast, if the defendant failed to alert the trial court to the 

asserted error, then the appellate court applies the plain error standard 

and reverses only if the error was both obvious and substantial.  Id. at 

750; Crim. P. 52(b).  To warrant reversal, an unpreserved constitutional 

error must have “so undermined the fundamental fairness of the [trial] 
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as to cast serious doubt on the reliability of the judgment.”  People v. 

Sepulveda, 65 P.3d 1002, 1006 (Colo. 2003). 

An erroneous evidentiary ruling may rise to the level of 

constitutional error if it deprived the defendant of any meaningful 

opportunity to present a complete defense.  People v. Lancaster, 2015 

COA 93, ¶ 42.  A defendant’s right to present a defense is violated only 

where the defendant was denied virtually his only means of effectively 

testing significant prosecution evidence.  Id,; see also Krutsinger v. 

People, 219 P.3d 1054, 1062 (Colo. 2009). 

C. Law and Analysis  

A person is not relieved of criminal liability for conduct because he 

engages in that conduct under a mistaken belief that it does not, as a 

matter of law, constitute an offense, unless the conduct is permitted by 

a statute or ordinance binding in this state; an administrative 

regulation, order, or grant of permission; or an official written 

interpretation of the statute or law relating to the offense.  See § 18-1-

504(2), C.R.S. (2016); see also People v. Bossert, 722 P.2d 998, 1008 

(Colo. 1986).  Absent such circumstances, ignorance of the law is not a 
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defense to criminal charges. People v. Holmes, 959 P.2d 406, 414 (Colo. 

1998).  

Here, the trial court properly limited Defendant’s testimony and 

properly instructed the jury regarding mistake of law because there was 

no evidence to support a mistake of law in this case.  As noted, neither 

the relevant PPO, nor the relevant statutes provided an exception for 

contacting the victim.  See § 18-6-803.5(1)(a), C.R.S. § 18-3-602(1)(c), 

C.R.S.  Defendant’s subjective intent in contacting the victim was 

irrelevant because it was the contact with the victim itself that was 

unlawful.  Thus, there was no evidence to establish a mistake of law, 

particularly where Defendant testified that he “probably read most of” 

the protection order statutes, to the extent that he was aware that there 

was a change in the law effective July, 2013.  (R. Tr. pp. 543-552, 561-

63).  

To the extent that Defendant argues that the court improperly 

excluded two of his witnesses, the record reveals that the witnesses 

were only excluded because he failed to timely endorse them.  (R. Tr. pp. 
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76-79).  See People v. Pronovost, 756 P.2d 387, 389 (Colo. App. 1987) 

(discussing the exclusion of defense witnesses). 

Regardless, even if Defendant had been able to establish what he 

had been advised of, it still would not have established that contacting 

the victim under an operative PPO was permitted by statute, 

administrative regulation, or an official written interpretation.  See § 

18-6-803.5(1)(a), C.R.S. § 18-3-602(1)(c), C.R.S.  Irrespective of what 

anyone advised Defendant, the PPO clearly stated that “If you violate 

this order thinking that the protected person or anyone else has given 

you permission, you are wrong, and can be arrested and prosecuted.”  

(R. Exhibits, pp. 13-16). 

In addition, Defendant was able to argue at trial that he sought 

and relied upon legal counsel when he contacted the victim. (R. Tr. pp.  

250-54, 696-98).  Defendant was thus able to convey his theory that he 

contacted the victim only for legal purposes, not to harass her.  See 

People v. Brown,  2014 COA 155M-2, ¶ 16 (no error in court’s ruling 

because, in part, defendant was able to argue his theory in closing). 
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Defendant’s conduct was not protected by statute and the trial 

court did not err.  See Bossert, 722 P.2d at 1008 (mistake of law no 

defense where defendant’s conduct was not protected under the relevant 

statute); People v. Bruno, 2014 COA 158, ¶ 15 (mistake of law no 

defense where defendant did not satisfy the adverse possession statute’s 

requirements); People v. Gutierrez-Vite, 2014 COA 159, ¶ 19 (same). 

Lastly, the court did not err by instructing the jury that: “A person 

is not relieved of criminal conduct because he engages in that conduct 

under a mistaken belief that it does not, as a matter of law, constitute 

an offense.”  (R. Tr. pp. 87, 91-92, 659-63; R. Supr., p. 33).  The fact that 

the instruction did not include the complete statutory language is 

harmless where Defendant never identified which statute he alleged to 

be in compliance with.  See Bossert, 722 P.2d at 1008 (no error in 

refusing mistake of law instructions where the statutes upon which the 

defendant relied did not permit his conduct); People v. Gutierrez-Vite, 

2014 COA 159, ¶ 25 (because defendant was not entitled to assert a 

mistake of law defense based on the adverse possession statute, we 

perceive no error in the court instructing the jury that adverse 
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possession was not a defense to the charged offenses); People v. Shearer, 

650 P.2d 1293, 1296 (Colo. App. 1982) (no error where the instructions 

as a whole demonstrated that the jury was adequately informed of the 

law and the defendant was not prejudiced). 

III. The court properly admitted emails that 
Defendant previously sent to the victim because 
they were relevant to establish the 
reasonableness of the victim’s emotional distress, 
that Defendant’s contact was “repeated,” and to 
explain why a permanent protection order was 
issued. 

A. Relevant Facts 

The court admitted a series of emails that Defendant sent to the 

victim in 2009 and 2010 over his objection to demonstrate “that the 

defendant acted knowingly and intentionally and that his attempts to 

contact [the victim] were not the result of mistake or accident.”  (R. CF, 

pp. 90-100, 149-52 162-64; R. Tr. pp. 217-18).  The court gave a limiting 

instruction prior to admission of the emails and at the close of evidence.  

(R. Tr. p. 264; R. CF, p. 29).  The court instructed the jury that the 

emails “were being presented only for the purpose of demonstrating the 

defendant acted knowingly and intentionally, and that his attempts to 
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contact [the victim] were not the result of mistake or accident.”  (R. Tr. 

p. 264).  

B. Standard of Review 

The People agree that Defendant preserved this issue for review 

and with his statement regarding the standard of review.  (OB, pp. 29-

30).  Trial courts have substantial discretion to decide whether to admit 

evidence of prior bad acts.  Snyder, 874 P.2d at 1080. A trial court’s 

decision to admit evidence is reviewed for abuse of discretion and will 

be disturbed on appeal only if it was manifestly arbitrary, 

unreasonable, or unfair.  Id.   

When the defense properly objects to the admission of evidence, 

harmless error review applies, and reversal is required if the error 

affects the defendant’s substantial rights.  People v. Garcia, 28 P.3d 

340, 344 (Colo. 2001).  Under harmless error review, the reviewing 

court asks “whether the error substantially influenced the verdict or 

affected the fairness of the trial proceedings.”  People v. Gaffney, 769 

P.2d 1081, 1088 (Colo. 1989). 
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https://www.lexis.com/research/buttonTFLink?_m=c26b39c4a59b063e93d19f62c0ec6069&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20CO%2045%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=42&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b769%20P.2d%201081%2c%201088%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=ee338e0c23effc5239ffcd7e872be2fc
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C. Law and Analysis  

The Colorado Rules of Evidence strongly favor the admission of 

relevant evidence.  People v. Brown, 2014 COA 155M-2, ¶ 22.  Res 

gestae is a theory of relevance which recognizes that certain evidence is 

relevant because of its unique relationship to the charged crime.  People 

v. Greenlee, 200 P.3d 363, 368 (Colo. 2009). 

The res gestae theory of relevance is based on the idea that 

“[c]riminal occurrences do not always take place on a sterile stage,” and 

that where the events leading up to the crimes charged are part of the 

scenario that explains the setting in which the crimes occurred, “no 

error is committed by permitting the jury to view the criminal episode 

in the context in which it happened.”  People v. Lobato, 530 P.2d 493, 

496 (Colo. 1975); see People v. Quintana, 882 P.2d 1366, 1373 (Colo. 

1994) (Res gestae evidence encompasses “[e]vidence of other offenses or 

acts that is not extrinsic to the offense charged, but rather, is part of the 

criminal episode or transaction with which the defendant is charged … 

to provide the fact-finder with a full and complete understanding of the 

events surrounding the crime and the context in which the charged 

https://www.lexis.com/research/buttonTFLink?_m=bfe1ce8fe9ad718db1fd092a0467420f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2068%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=34&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20COA%20155M-2%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=456d952b4225ae5040be3691a553a76f
https://www.lexis.com/research/buttonTFLink?_m=bfe1ce8fe9ad718db1fd092a0467420f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2068%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=36&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b200%20P.3d%20363%2c%20368%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=cfea1e47a8bdd8e0e2946525d784560b
https://www.lexis.com/research/buttonTFLink?_m=bfe1ce8fe9ad718db1fd092a0467420f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2068%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=36&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b200%20P.3d%20363%2c%20368%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=cfea1e47a8bdd8e0e2946525d784560b
https://www.lexis.com/research/buttonTFLink?_m=bfe1ce8fe9ad718db1fd092a0467420f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2068%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=37&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b187%20Colo.%20285%2c%20289%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=d0c85f295474480544fc82305234f4c5
https://www.lexis.com/research/buttonTFLink?_m=bfe1ce8fe9ad718db1fd092a0467420f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2068%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=37&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b187%20Colo.%20285%2c%20289%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=d0c85f295474480544fc82305234f4c5
https://www.lexis.com/research/buttonTFLink?_m=bfe1ce8fe9ad718db1fd092a0467420f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2068%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=38&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b882%20P.2d%201366%2c%201373%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=5a6c46db13f7350c1cd447201f3f228a
https://www.lexis.com/research/buttonTFLink?_m=bfe1ce8fe9ad718db1fd092a0467420f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2068%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=38&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b882%20P.2d%201366%2c%201373%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=6&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=5a6c46db13f7350c1cd447201f3f228a
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crime occurred.”).  Such evidence is generally “linked in time and 

circumstances with the charged crime, or forms an integral and natural 

part of an account of the crime, or is necessary to complete the story of 

the crime for the jury.”   Quintana, 882 P.2d at 1373. 

The Colorado Rules of Evidence expressly limit the admissibility 

of evidence of other crimes, wrongs, or acts to prove a person’s character 

to show that the person acted according to that character on a 

particular occasion.  CRE 404(b); People v. Rath, 44 P.3d 1033, 1038 

(Colo. 2002).  However, such evidence is admissible when it is used for 

other purposes, such as “proof of motive, opportunity, intent, 

preparation, plan, knowledge, identity, or absence of mistake or 

accident.”  CRE 404(b).   

The Colorado Supreme Court has articulated a four-part test to 

determine the admissibility of evidence of other crimes, wrongs, or acts 

under CRE 404(b).  People v. Spoto, 795 P.2d 1314, 1318 (Colo. 1990).  

To be admissible under the Spoto test, the evidence must: (1) relate to a 

material fact; (2) be logically relevant; (3) have a logical relevance that 

“is independent of the intermediate inference, prohibited by CRE 

https://www.lexis.com/research/buttonTFLink?_m=c26b39c4a59b063e93d19f62c0ec6069&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20CO%2045%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=45&_butInline=1&_butinfo=C.R.E.%20404&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=78be3aeb7b9744bb03967c3610a01c6e
https://www.lexis.com/research/buttonTFLink?_m=c26b39c4a59b063e93d19f62c0ec6069&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20CO%2045%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=49&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b44%20P.3d%201033%2c%201038%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=a6b49065777cd491d664552d4d79117a
https://www.lexis.com/research/buttonTFLink?_m=c26b39c4a59b063e93d19f62c0ec6069&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20CO%2045%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=49&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b44%20P.3d%201033%2c%201038%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=a6b49065777cd491d664552d4d79117a
https://www.lexis.com/research/buttonTFLink?_m=c26b39c4a59b063e93d19f62c0ec6069&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20CO%2045%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=45&_butInline=1&_butinfo=C.R.E.%20404&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=78be3aeb7b9744bb03967c3610a01c6e
https://www.lexis.com/research/buttonTFLink?_m=c26b39c4a59b063e93d19f62c0ec6069&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20CO%2045%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=55&_butInline=1&_butinfo=C.R.E.%20404&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=ad3190d7a84a0164a83fe336c923cee2
https://www.lexis.com/research/buttonTFLink?_m=c26b39c4a59b063e93d19f62c0ec6069&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20CO%2045%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=56&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b795%20P.2d%201314%2c%201318%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=ccd00ca063173719c6249cbf08e6fe8e
https://www.lexis.com/research/buttonTFLink?_m=c26b39c4a59b063e93d19f62c0ec6069&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20CO%2045%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=57&_butInline=1&_butinfo=C.R.E.%20404&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=d27a7ccc77339f90792d434e7260d427
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404(b), that the defendant has a bad character” and committed the 

crime charged because he acted in conformity with that bad character; 

and (4) have a probative value that is not substantially outweighed by 

the danger of unfair prejudice.  People v. Cousins, 181 P.3d 365, 370 

(Colo. App. 2007).  In answering the fourth question, the court must 

view the evidence as having the maximum probative value and the 

minimum prejudicial impact that a reasonable juror would give it.  

Rath, 44 P.3d at 1043. 

1. The emails were properly 
admitted because they were 
relevant and res gestae to the 
offenses charged.  

Evidence is relevant where it has “any tendency to make the 

existence of any fact that is of consequence to the determination of the 

action more probable or less probable than it would be without the 

evidence.”  CRE 401.  Here, the evidence was relevant without resort to 

res gestae principles because it tended to prove that Defendant 

intentionally and repeatedly contacted the victim in a manner that 

distressed her to the point of filing the PPO in this case.  See Greenlee, 

https://www.lexis.com/research/buttonTFLink?_m=c26b39c4a59b063e93d19f62c0ec6069&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20CO%2045%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=57&_butInline=1&_butinfo=C.R.E.%20404&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=d27a7ccc77339f90792d434e7260d427
https://www.lexis.com/research/buttonTFLink?_m=7fb27dc76b2d850194e72152ee089fb7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20COA%20130M%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=59&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20P.3d%20365%2c%20370%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=9860d164cba3e7cee2c71c40fe916ad4
https://www.lexis.com/research/buttonTFLink?_m=7fb27dc76b2d850194e72152ee089fb7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20COA%20130M%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=59&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b181%20P.3d%20365%2c%20370%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=9860d164cba3e7cee2c71c40fe916ad4
https://www.lexis.com/research/buttonTFLink?_m=7fb27dc76b2d850194e72152ee089fb7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20COA%20130M%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=60&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b44%20P.3d%201033%2c%201043%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=2ee278b7c077c229504ee69455a6882b
https://www.lexis.com/research/buttonTFLink?_m=f90ecd738a92f3dbaac0a54340742e87&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b200%20P.3d%20363%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=49&_butInline=1&_butinfo=C.R.E.%20401&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=e94f7434678cf8d7722777bec419c59c
https://www.lexis.com/research/buttonTFLink?_m=b519dc3ef313576ce367e1bbc0df5400&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2099%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=77&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b200%20P.3d%20363%2c%20368%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=d0cd18bb29f7d8c61abf1206f615dea4
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200 P.3d at 368 (where evidence is admissible under general rules of 

relevancy, there is no need to consider an alternative theory of 

relevance, such as res gestae). 

However, the evidence was also admissible as res gestae.  

Although the trial court did not rule on the evidence on res gestae 

grounds, this Court may affirm a trial court’s ruling  on any grounds as 

long as they are supported by the record.  People v. Chase, 2013 COA 

27, ¶ 17.  In order to prove the stalking charge, the prosecution was 

required to prove that Defendant knowingly and repeatedly contacted, 

or communicated with the victim in a manner that caused her to suffer 

serious emotional distress.  See § 18-3-602(1)(c), C.R.S.   

Thus, his repeated email contact with the victim was relevant to 

provide essential context to the relationship between Defendant and the 

victim by demonstrating Defendant’s fixation on the victim and the 

duration of his repeated, knowing, and threatening contact.  See People 

v. Thomeczek, 284 P.3d 110, 114 (Colo. App. 2011) (evidence of prior 

altercation between defendant and victim was admissible as res gestae 

because it was necessary to a full understanding of why the victim and 

https://www.lexis.com/research/buttonTFLink?_m=b519dc3ef313576ce367e1bbc0df5400&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2099%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=77&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b200%20P.3d%20363%2c%20368%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=d0cd18bb29f7d8c61abf1206f615dea4
https://www.lexis.com/research/buttonTFLink?_m=b519dc3ef313576ce367e1bbc0df5400&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2099%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=76&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20COA%2027%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=e04c9bc82ba1848edd58bb285dc6f5ae
https://www.lexis.com/research/buttonTFLink?_m=b519dc3ef313576ce367e1bbc0df5400&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20COA%2099%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=76&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20COA%2027%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=e04c9bc82ba1848edd58bb285dc6f5ae
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defendant behaved as they did in the charged incident, and was 

probative of defendant’s intent with regard to the burglary and 

harassment charges); People v. Merklin, 80 P.3d 921, 925 (Colo. App. 

2003) (defendant’s history of repeatedly telephoning the victim was 

admissible as res gestae evidence in trial for violation of restraining 

order).   

Furthermore, the emails were relevant to establish the 

reasonableness of the victim’s emotional distress upon being contacted 

by Defendant in 2013.  See § 18-3-602(1)(c), C.R.S. (contact must be 

done in a manner that would cause a reasonable person to suffer serious 

emotional distress and does cause that person such distress).  They 

were also relevant to establish that Defendant’s contact with the victim 

had been ongoing for numerous years and was thus “repeated” under 

the stalking statute.  See § 18-3-602(1)(c), C.R.S.   

In addition, the evidence was relevant to explain why Defendant 

previously pled guilty to stalking the victim, and why a PPO was issued 

against Defendant in the first place.  People v. Allen, 944 P.2d 541, 546 

(Colo. App. 1996) (evidence of events leading to issuance of 

https://www.lexis.com/research/buttonTFLink?_m=5a6e07b3dad3ee7ad6002d4ad477a64c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b284%20P.3d%20110%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=52&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20P.3d%20921%2c%20925%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=e7d21a29aaad01c2cd7d35b7ea9a9026
https://www.lexis.com/research/buttonTFLink?_m=5a6e07b3dad3ee7ad6002d4ad477a64c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b284%20P.3d%20110%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=52&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20P.3d%20921%2c%20925%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=e7d21a29aaad01c2cd7d35b7ea9a9026
https://www.lexis.com/research/buttonTFLink?_m=5a6e07b3dad3ee7ad6002d4ad477a64c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b284%20P.3d%20110%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=54&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b944%20P.2d%20541%2c%20546%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=ed8f83e00e90b4ec9152e294ce119790
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restraining order against the defendant was admissible as res gestae 

evidence in prosecution for the defendant’s later entry into the victim’s 

home and threats against the victim); see also People v. Galang, 2016 

COA 68, ¶ 18 (prior requests to see victim naked were res gestae 

because they showed defendant’s “interest in the victim sexually or 

emotionally,” described the relationship between defendant and the 

victim, and showed why defendant would allegedly contact the victim 

here in an unidentified manner). 

There is no temporal limitation on the admission of res gestae 

evidence.  See People v. Miranda, 2014 COA 102, ¶ 55 (admitting acts of 

grooming that occurred over a year prior to the offense as res gestae); 

People v. Fears, 962 P.2d 272, 280 (Colo. App. 1997) (evidence of 

robbery committed nine months before murders admissible as res 

gestae evidence to give context to murders).  Likewise, our case law 

does not require that res gestae evidence be similar to the charged 

offenses to be admissible; rather, the evidence only must be 

“inextricably intertwined” to “complete the description of the criminal 

episode for the jury.”  Galang, 2016 COA 68, ¶ 19. 
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Here, the emails were necessary to give context to the relationship 

between the victim and Defendant, to establish the duration of 

Defendant’s unwanted contact with the victim, why contact from him 

was so emotionally distressing, and why she filed the PPO that is the 

subject of these charges.  Thus, the evidence was properly admitted.  

2. The emails were properly 
admitted pursuant to CRE 404(b) 
because they demonstrated that 
Defendant acted knowingly. 

The court properly admitted the evidence pursuant to CRE 404(b) 

to prove that Defendant knowingly contacted the victim without 

accident or mistake.  The fact that Defendant testified to knowingly 

contacting the victim does not render the evidence inadmissible because 

the prosecution was entitled to prove that Defendant acted knowingly 

as it was an element of both offenses. Old Chief v. United States, 519 

U.S. 172, 186-87 (1997); Martin v. People, 738 P.2d 789, 794 (Colo. 1987) 

(the prosecution is generally entitled to prove the elements of its case 

against a defendant by evidence of its own choice, and a defendant “may 
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not stipulate or admit his way out of the full evidentiary force of the 

case as the [prosecution] chooses to present it.”).  

The evidence was properly admitted to prove that Defendant acted 

knowingly because the fact that Defendant had been continually 

contacting the victim over a period of years made it more likely that his 

contact with her in this case was knowing and not accidental.  See 

People v. Serra, 2015 COA 130, ¶ 79 (evidence that defendant had 

previously given the victim the same “smirk” admissible under CRE 

404(b) to prove that his conduct constituted communication or an 

attempt to communicate).  The fact that Defendant demonstrated a 

desire to remain in contact with the victim despite receiving no 

response from her made it more likely that his contact with her was not 

accidental, but was an intentional attempt to remain in communication 

with her despite an operative PPO.  

Although Defendant asserts that there is “no link” between the 

emails and the charged acts, as noted, the emails formed the basis for 

the victim’s PPO, which is the subject of these charges.  In addition, 

although similarity is not required, Spoto, 795 P.2d at 1320, the emails 
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were similar to the packages sent to the victim in 2013 because the 

packages contained Defendant’s personal thoughts on the victim similar 

to those communicated in the emails. 

Defendant argues that the evidence failed the fourth prong 

because the prosecution used it to prove that he “had been stalking the 

victim over the last decade.”  (OB, p. 33).  However, “unfair prejudice” 

“does not mean prejudice that results from the legitimate probative 

force of the evidence.”  People v. Gibbens, 905 P.2d 604, 607 (Colo. 1995).   

Indeed, courts have observed that “[a]ll effective evidence is 

prejudicial in the sense of being damaging or detrimental to the party 

against whom it is offered.”  People v. Dist. Court, 785 P.2d 141, 147 

(Colo. 1990).  Instead, “unfair prejudice” means “an undue tendency on 

the part of admissible evidence to suggest a decision made on an 

improper basis.”  People v. District Court of El Paso County, 869 P.2d 

1281, 1286 (Colo. 1994).  Here, any prejudicial effect of the evidence was 

outweighed by the relevancy of emails that were necessary to provide 

context to the victim’s relationship with Defendant and to demonstrate 

Defendant’s repeated and knowing contact with the victim.  In addition, 
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the court gave the jury a limiting instruction in conjunction with 

admission of the evidence and juries are presumed to follow the court’s 

instruction.  See, e.g., People v. Moody, 676 P.2d 691, 697 (Colo. 1984). 

3. Error, if any, was harmless given 
the overwhelming evidence of 
Defendant’s guilt.  

Even when a trial court may have abused its discretion in 

admitting certain evidence, reversal is not required if the error was 

harmless.  People v. Summitt, 132 P.3d 320, 327 (Colo. 2006). “If a 

reviewing court can say with fair assurance that, in light of the entire 

record of the trial, the error did not substantially influence the verdict 

or impair the fairness of the trial, the error may properly be deemed 

harmless.”  People v. Stewart, 55 P.3d 107, 124 (Colo. 2002) (citation 

omitted); see also People v. Delgado-Elizarras, 131 P.3d 1110, 1112-13 

(Colo. App. 2005) (any error in admitting prior acts evidence was 

harmless where evidence supporting the defendant’s conviction was 

overwhelming). 

Here, Defendant admitted to knowingly contacting the victim 

through a process server and twice through certified mail and these 
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admissions were overwhelming evidence of his guilt.  See also People v. 

Relaford, 2016 COA 99, ¶ 68 (considering the entire record and that the 

jury properly heard and viewed evidence of some of the sex toys and 

pornography, we can say with fair assurance that evidence of the other 

sex toys and pornography did not substantially influence the verdict or 

affect the fairness of the trial); People v. Workman, 885 P.2d 298, 301 

(Colo. App. 1994) (evidence that defendant previously vandalized the 

victim’s property, even if improperly admitted, was harmless in light of 

the overwhelming evidence of defendant’s guilt) (citing People v. Drake, 

841 P.2d 364 (Colo. App. 1992)). 

Thus, any error was harmless.  
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IV. The Chief Deputy’s testimony did not usurp the 
jury because he expressly stated that he knew 
nothing about the case at hand and did not 
assert that Defendant committed the crimes 
charged.  

A. Relevant Facts 

Chief Deputy Murray testified as a blind expert in stalking.  (R. 

Tr. pp. 375-76).  He testified that although an individual has the right 

to access the courts, such access can be improperly used to further stalk 

a victim.  (Id. at 391-98).  He testified on redirect without objection that 

under the stalking statute, a defendant must act knowingly, but need 

not know that his actions will cause severe emotion distress to the 

victim.  (Id. at 400-01). 

B. Standard of Review 

The People agree that Defendant did not preserve this issue and 

with his statement regarding the standard of review.  (OB, pp. 11-12).  

“We review a trial court’s decision to admit or exclude opinion testimony 

for an abuse of discretion.”  People v. Beilke, 232 P.3d 146, 152 (Colo. 

App. 2009).  A trial court abuses its discretion if its decision is 

manifestly arbitrary, unreasonable, or unfair. Id.    
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Where, as here, a defendant fails to object, plain error review 

applies.  People v. Ujaama, 302 P.3d 296, 304 (Colo. App. 2012).  “Plain 

error must not only be obvious; it must also be seriously prejudicial: the 

error’s effect must be so grave that it undermines the fundamental 

fairness of the trial itself so as to cast serious doubt on the reliability of 

the conviction.”  Id. at 305. 

C. Law and Analysis  

An expert may offer testimony that embraces an ultimate issue to 

be decided by the trier of fact. CRE 704.  An expert may not, however, 

usurp the fact-finding function of the jury.  People v. Rector, 248 P.3d 

1196, 1203 (Colo. 2011).   

To determine whether a witness usurped the jury’s role, the courts 

consider several factors, including whether the witness clarified the 

testimony on cross-examination, opined on the applicable law or legal 

standards, opined on defendant’s guilt, and whether the court properly 

instructed the jury on the applicable law and on its ability to accept or 

reject the opinion.  Id.  An additional factor is whether an expert opined 

that the defendant committed the crime or that there was a particular 
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likelihood that the defendant committed the crime. People v. McMinn, 

2013 COA 94, ¶¶ 52-53. 

Defendant argues that Murray usurped the jury by “defining the 

statutory elements of stalking and improperly apply[ing] those 

elements to reach legal conclusions.”  (OB, p. 40).  However, although 

Murray recited the relevant legal standard, he did not reach any legal 

conclusions regarding the case at hand.  The fact that Murray’s 

testimony tracked the language of one of the elements of the crime at 

issue did not alone render his opinion such an obvious usurpation of the 

jury’s role as to rise to the level of plain error.  See McMinn, 2013 COA 

94, ¶¶ 52-53.  

He did not opine that the evidence established Defendant’s guilt 

beyond a reasonable doubt or that there was a particular likelihood that 

Defendant committed the crime.  See People v. Medrano-Bustamante, 

2013 COA 139, ¶ 29 (admission of laboratory supervisor’s opinion that, 

based on defendant’s blood alcohol concentration test results, defendant 

was under the influence of alcohol, substantially impaired by that drug, 

and unable to operate a motor vehicle safely did not usurp the jury); 
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McMinn, 2013 COA 94, ¶¶ 52-53 (officer’s opinion that truck was a 

deadly weapon did not usurp the jury where there was nothing to 

suggest that the jury believed it was bound to accept the officer’s 

characterization).  

Indeed, he expressly informed the jury that he had not reviewed 

anything in this case, had not spoken to either party, and therefore 

could not say whether Defendant was using the court system to stalk 

and harass the victim in this case.  (R. Tr. p. 398).  See Rector, 248 P.3d 

at 1203 (no error where doctor did not testify as to the primary issue: 

He did not testify that defendant inflicted the injuries nor did he testify 

that defendant committed the abuse); People v. Weeks, 2015 COA 77, 

¶91 (same); Destro, 215 P.3d at 1152 (no error in opinion testimony that 

program designed by defendant was an investment contract); People v. 

Prendergast, 87 P.3d 175, 183 (Colo. App. 2003) (no error in admitting 

opinion testimony regarding definition of a material statement). 

Furthermore, error, if any, was not plain because it was neither 

obvious nor substantial given the overwhelming evidence of Defendant’s 

guilt and that the jurors were appropriately instructed that it was their 
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role to determine what testimony to believe and to determine guilt or 

innocence.  (R. CF, pp. 60-63).  See Rector, 248 P.3d at 1203 (the jury 

was properly instructed on the law and its ability to accept or reject the 

expert witness testimony); McMinn, 2013 COA 94, ¶ 55 (no error 

because there was nothing in the record suggesting that the jury 

believed it was bound to accept the officer’s characterization and the 

jury was properly instructed); Destro, 215 P.3d at 1152  (no error where 

the expert offered no opinion regarding the defendant’s guilt and the 

jury was properly instructed); People v. Pahl, 169 P.3d 169, 182 (Colo. 

App. 2007) (same). 

In addition, Defendant admitted he acted knowingly, therefore the 

expert’s statements concerned an element that was not in contention. 

See Rector, 248 P.3d at 1203; People v. Rivera, 56 P.3d 1155, 1164 (Colo. 

App. 2002) (whatever an expert or lay witness opines with respect to an 

ultimate issue, the jury retains its authority to determine the facts from 

the evidence and accept or reject the opinion).  Lastly, evidence of 

Defendant’s guilt was overwhelming.  See People v. Summitt, 132 P.3d 

https://www.lexis.com/research/buttonTFLink?_m=437a89bb77bdb25cbd82fdf223a4d0ec&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20COA%2077%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=181&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b248%20P.3d%201196%2c%201203%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=15dbd4a2a9f0faaa33def582f57b8b98
https://www.lexis.com/research/buttonTFLink?_m=437a89bb77bdb25cbd82fdf223a4d0ec&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20COA%2077%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=181&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b248%20P.3d%201196%2c%201203%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAz&_md5=15dbd4a2a9f0faaa33def582f57b8b98
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320, 327 (Colo. 2006) (error is harmless if properly admitted evidence 

overwhelmingly shows guilt). 

Thus, there was no error, let alone plain error. 

CONCLUSION 

Based on the foregoing reasons and authorities, the People 

respectfully request that this Court affirm Defendant’s convictions.  

CYNTHIA H. COFFMAN 
Attorney General 

 
            /s/ Nicole D. Wiggins 
NICOLE D. WIGGINS, 42702* 
Assistant Attorney General 
Colorado Department of Law 
Criminal Appeals Section 
Attorneys for Plaintiff-Appellee 

*Counsel of Record 
  



 

42 
 

CERTIFICATE OF SERVICE 
 

This is to certify that I have duly served the within ANSWER 

BRIEF upon TAYLOR IVY and all parties herein via Integrated 

Colorado Courts E-filing System (ICCES) on December 30, 2016. 

__/s/ Nicole D. Wiggins _ 

 

 
 
 


	INTRODUCTION
	Marcus Lessard, Defendant, was convicted of felony stalking and two counts of violation of a protection order.  He was sentenced to four years in prison.  He alleges that: (1) there was insufficient evidence to sustain his convictions; (2) the court...
	STATEMENT OF THE CASE AND FACTS
	Defendant and the victim were high-school friends who went to prom together in 1993.  (R. Tr. pp. 256-57).P0F P  Thereafter, they attended different colleges and their contact was limited to occasionally exchanging letters for several years.  (Id. a...
	Despite the victim responding “no, you have no future with me,” Defendant continued to send her numerous emails over the course of the next decade.  (Id. at 259-61, 275-77).  The victim never responded to the emails.  (Id. at 261-62).
	The victim contacted the authorities in 2010 because Defendant’s emails increased in frequency and the tone “was becoming much more disconcerting and scary.”  (Id. at 264-66; R. Exhibits, pp. 18-69).  One of the emails stated that if the victim did no...
	In September 2010, Defendant pled guilty to felony stalking on a deferred judgement.  (Id. at 475-80).  He successfully completed his deferred judgement and the case was dismissed.  (Id. at 479-80).
	On October 5, 2010, the victim was granted a permanent civil protection order (PPO) against Defendant.  (Id. at 281-84, 287-89; R. Exhibits, pp. 13-16).  Defendant acknowledged that he knew the PPO was operative.  (Id. at 479 -81, 519-524).  The order...
	In April 2013, the victim was contacted by a process server hired by Defendant to serve her with a motion to vacate the PPO.  (Id. at 289-91, 340-43, 481-90, 494).  The victim immediately felt fearful.  (Id. at 291).  She was ultimately not served by ...
	In December 2013, the victim received more certified mail from Defendant containing a similar motion to vacate the PPO.  (Id. at 299-301, 424-28; R. Exhibits, pp. 74-78).  The victim again immediately contacted authorities who assisted her in opening ...
	Defendant was charged with felony stalking and two counts of violating a civil protection order.  (R. CF, pp. 38-39, 366-67).  His theory of defense at trial was that he was advised by attorneys and authorities prior to seeking to vacate the PPO.  (Id...
	In December 2014, Defendant filed a federal lawsuit alleging a conspiracy against him naming the victim, several members of the Boulder DA’s Office, and numerous other members of Boulder law enforcement.  (R. Tr. pp. 531-37, 541, 619-20).
	SUMMARY OF THE ARGUMENT
	There is no “good faith” exception to either the stalking or protection order statute.  Thus, evidence that Defendant knowingly contacted the victim twice via certified mail despite knowing that there was an operative PPO against him was sufficient ev...
	Res gestae evidence encompasses evidence of other offenses or acts that is not extrinsic to the offense charged, but rather, is part of the criminal episode or transaction with which the defendant is charged and provides the fact-finder with a full an...
	Here, the court properly admitted evidence of prior emails that Defendant sent to the victim because the emails were relevant to establish the reasonableness of the victim’s emotional distress upon being contacted by Defendant, to establish that Defen...
	I. Defendant’s testimony that he twice knowingly contacted the victim despite knowing that he was under a permanent protection order was sufficient to sustain his convictions for stalking and violation of a protection order.
	A. Standard of Review
	B. Law and Analysis
	1. There is no “good faith” exception to the stalking or protection order statute. Thus, Defendant’s knowing contact with the victim was sufficient to sustain his convictions.
	2. Defendant’s knowing mail contact with the victim was sufficient evidence of contact to sustain his convictions.


	II. The court properly limited Defendant’s mistake of law defense because there was no evidence that his conduct was permitted by statute, administrative regulation, or an official written interpretation of the statute.
	A. Relevant Facts
	B. Standard of Review
	C. Law and Analysis

	III. The court properly admitted emails that Defendant previously sent to the victim because they were relevant to establish the reasonableness of the victim’s emotional distress, that Defendant’s contact was “repeated,” and to explain why a permanent...
	A. Relevant Facts
	B. Standard of Review
	C. Law and Analysis
	1. The emails were properly admitted because they were relevant and res gestae to the offenses charged.
	2. The emails were properly admitted pursuant to CRE 404(b) because they demonstrated that Defendant acted knowingly.
	3. Error, if any, was harmless given the overwhelming evidence of Defendant’s guilt.


	IV. The Chief Deputy’s testimony did not usurp the jury because he expressly stated that he knew nothing about the case at hand and did not assert that Defendant committed the crimes charged.
	A. Relevant Facts
	B. Standard of Review
	C. Law and Analysis


	CONCLUSION

