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STATEMENT OF THE ISSUES 

I. Whether the evidence presented at trial is insufficient to sustain 

Lessard’s convictions for stalking and violation of a protection order (VPO). 

II. Whether Lessard was denied his right to present a defense by the trial 

court prohibiting him from advancing a mistake-of-law defense and from 

introducing evidence in support of that defense. 

III. Whether the trial court erred by allowing the prosecution to admit 

emails written by Lessard over four years prior to the charged acts. 

IV.  Whether Lessard was denied his right to due process and a fair trial by 

the trial court allowing a police officer to testify as to his guilt. 

STATEMENT OF THE CASE AND FACTS 

In 2008, Marcus Lessard was struggling.  He struggled to keep a regular job 

and struggled with illness.  (R. Tr. 9/29/15, pp. 85:7-13, 95:14-21.)  He struggled 

with his feelings for Elizabeth Lafemina–he wanted to move on.  (R. Tr. 9/29/15, 

p. 102:16-22.)  With all that was happening to him, after all the time he and 

Lafemina had known one another, he wanted closure, or some acknowledgement 

of what their decades-long friendship had meant.  (R. Tr. 9/29/15, p. 107:20-23.)  

He sent Lafemina some emails.  (R. Tr. 9/29/15, p. 107:10.) 

Then in 2010, to Lessard’s surprise, he was arrested.  (R. Tr. 9/29/15, p. 
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113:12.)  He was charged with felony stalking.  (R. Tr. 9/29/15, p. 113:2-5.)  He 

pleaded guilty and was given a deferred sentence.  (R. Tr. 9/29/15, p. 115:17-18.)  

He was put under the restrictions of a permanent protection order (PPO) and spent 

the two years completing the requirements for his deferred sentence.  (R. Tr. 

9/29/15, pp. 116:13-117:4.)  Although he successfully completed the terms of his 

deferred judgement and the case was dismissed, he was upset about the way that 

his case was handled.  (R. Tr. 9/29/15, pp. 116:2-117:4, 117:9.)  He sought to 

exercise his constitutional right to access the courts for redress of the errors he 

perceived in the proceeding, and to vacate the PPO.  (R. Tr. 9/29/15, pp. 117:12-

118:12.) 

Lessard was still struggling and could not afford a lawyer.  (R. Tr. 9/29/15, 

p. 119:19-23.)  He tried to file his actions pro se with the court, but he quickly ran 

into an issue: he was told he needed to serve the other party in his case with a copy 

of his filings.  (R. Tr. 9/29/15, pp. 123:23-124:3.) 

When he served the other party in his case, Lessard was again charged with 

felony stalking, along with two counts of VPO.  (R. Tr. 9/28/15, pp. 34:14-35:20.) 

At trial, his theory of defense was mistake of law because he relied upon the 

advice of authorities when he served Lafemina with copies of his filings.  (R. Tr. 

9/28/15, p. 19:16-20.)  The court did not allow him to testify about the advice he 
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received and excluded defense witnesses who would have testified about that 

advice.  (R. Tr. 9/28/15, pp. 19:17, 11:14-19.) 

The court did, however, allow an improper mistake-of-law jury instruction 

from the prosecution.  (R. Tr. 9/29/15, p. 29:1-10.)  Despite defense counsel’s 

pretrial objection, the court also allowed the prosecution to admit extensive prior-

act evidence.  (R. Tr. 9/29/15, pp. 204:10, 29:9-10.) 

The jury found Lessard guilty of all charges and the court sentenced him to 

four years in prison.  (R. Tr. 9/30/15, p. 3:1-13, Tr. 12/21/15, p. 58:12-22.) 

Lessard appeals the convictions. 

SUMMARY OF THE ARGUMENT 

The evidence presented at trial is insufficient to sustain the convictions for 

stalking and VPO because Lessard was exercising his constitutional right to access 

the courts when he filed his motion to vacate the PPO, and evidence showing that 

he served Lafemina with a copy of the motion did not establish the element of 

“contact” that is required to prove these offenses.  These convictions should be 

vacated. 

In the alternative, the convictions should be reversed because the court erred 

in denying Lessard his constitutional right to present his mistake-of-law defense, 

which would have negated the required “knowing” element of both stalking and 
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VPO.  Specifically, the court erred when it prevented him from testifying about or 

presenting evidence of the advice he received from authorities, because neither 

Lessard’s testimony about that advice nor extrinsic evidence of that advice would 

have been hearsay. 

The court also erred when it excluded defense witnesses because of untimely 

disclosure without considering Lessard’s constitutional right to present a defense.  

Instead of excluding the witnesses, the court should have called a recess to give the 

prosecution time to interview the witnesses, as it did with another defense witness.   

Moreover, the court erred in giving the prosecution’s mistake-of-law 

instruction to the jury because it was an incorrect and misleading statement of the 

law, and also prevented Lessard from presenting his mistake-of-law defense. 

These errors denied Lessard his constitutional right to present a defense and 

were not harmless beyond a reasonable doubt because the jury would have 

received a significantly different impression of Lessard’s conduct had he been 

allowed to explain his reason for mailing the motions to Lafemina. 

The court also erred in admitting a compilation of emails written by Lessard 

that were sent to Lafemina over four years prior to the incident in this case.  The 

court incorrectly found the evidence admissible under CRE 404(b).  The evidence 

did not satisfy the Spoto test, and the court allowed the prosecution to exceed the 
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scope of the pretrial order strictly limiting its admission to show lack of mistake 

and to present the emails as res gestae evidence.  The emails were not res gestae 

evidence because they were not an integral and natural part of the account of the 

crime nor were they necessary to complete the story of the crime for the jury.  The 

prosecution’s lengthy readings from and repeated references to the emails went 

outside the stated purpose of establishing whether or not Lessard acted knowingly.  

The court’s error in admitting this evidence was not harmless because the jury was 

able to use it to reach the prohibited propensity finding. 

Finally, Lessard was denied his constitutional right to due process and a fair 

trial by the court allowing a police officer to present legal conclusions and define 

the law of stalking.  The error was obvious because it is well-established that a 

police officer may not testify as to a defendant’s guilt.  The police officer was also 

permitted to testify about the applicable law of the case in answer to juror 

questions.  His unqualified expert opinions on whether Lessard’s conduct was 

lawful and impermissible attempts to define the law was plain error. 

The convictions should be reversed and a new trial should be granted. 
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ARGUMENT 

I. The evidence presented at trial is insufficient to 
sustain the convictions for stalking and violation of a 
protection order. 

A. Standard of review. 

This court reviews de novo whether evidence is sufficient to support a 

conviction.  People v. Hard, 342 P.3d 572 (Colo. App. 2014).  “Appellate review 

of the sufficiency of evidence is grounded in the Due Process Clause of the 

Fourteenth Amendment, which protects a defendant in a criminal case against 

conviction except upon proof beyond a reasonable doubt of every fact necessary to 

constitute the crime with which he is charged.”  People v. McCoy, 2015 COA 

76M, ¶ 7.  This court must determine whether the evidence, viewed as a whole and 

in the light most favorable to the prosecution, is both substantial and sufficient to 

support a conclusion by a reasonable person that the defendant is guilty of the 

crimes charged beyond a reasonable doubt.  People v. Miralda, 981 P.2d 676, 678 

(Colo. App. 1999).  More than a modicum of evidence is necessary to support a 

conviction beyond a reasonable doubt, and a criminal verdict may not be based on 

guessing, speculation, or conjecture.  People v. Gonzales, 666 P.2d 123, 128 (Colo. 

1983).  To decide this issue, the court needs to interpret the stalking statute and the 

VPO statute.  Statutory interpretation raises a question of law that is also reviewed 
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de novo.  Cain v. People, 327 P.3d 249, 252 (Colo. 2014). 

This issue is preserved for appellate review.  After the prosecution’s case-in-

chief, defense counsel moved for judgment of acquittal.  (R. Tr. 9/29/15, p. 78:21-

23.)  The court denied the motion.  (R. Tr. 9/29/15, pp. 78:24-79:9.) 

B. Discussion. 

The First Amendment to the United States Constitution guarantees “the right 

of the people…to petition the Government for a redress of grievances.”  U.S. 

Const. amend. I.  “The right to petition the government for redress of grievances 

necessarily includes the right of access to the courts.”  See Protect Our Mountain 

Env’t, Inc. v. Dist. Court, 677 P.2d 1361, 1365 (Colo. 1984).  Under the Fourteenth 

Amendment, the First Amendment right to petition cannot be infringed upon by 

state government so long as the person’s pursuit is in good faith and is not 

baseless, frivolous, or vexatious.  U.S. Const. amends. I, XIV; People v. 

Richardson, 181 P.3d 340, 345 (Colo. App. 2007). 

A person who seeks to access the court by filing an action in good faith must 

serve the other party in the action with notice of process.  Bush v. Winker, 892 P.2d 

328 (Colo. 1994) (“The mandatory requirements for valid service of process are 

fundamental because of the due process requirements of notice.”).  This cannot be 

considered “contact” under the VPO statute because such contact is incidental, 
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unintentional, and unavoidable, and it was not the General Assembly’s intent to 

proscribe such conduct.  See People v. Serra, 2015 COA 130.  Similarly, service of 

process upon another party in a legal action cannot be considered “contact” under 

the stalking statute.  See People v. Cross, 127 P.3d 71 (Colo. 2006). 

Here, Lessard’s actions in serving Lafemina with a copy of his motion to 

vacate the PPO were protected and cannot be sufficient evidence to sustain his 

convictions because (1) his motion to vacate the PPO was in good faith and (2) the 

service of process upon Lafemina was required and cannot be considered “contact” 

under the statutes he was charged with violating. 

(1) Lessard’s motion to vacate the PPO was 
filed in good faith. 

The First Amendment right to petition cannot be infringed upon so long as 

the person’s pursuit is in good faith and not baseless, frivolous, or vexatious.  U.S. 

Const. amends. I, XIV; Richardson, 181 P.3d at 340.  “Litigation is (1) baseless, if 

it is devoid of reasonable factual support or lacking in any cognizable basis in law; 

(2) frivolous, if unsupported by rational argument based in the evidence or law; 

and (3) vexatious, if brought or maintained in bad faith to annoy or harass 

another.”  Id. at 340. 

Lessard’s motion to vacate was not lacking factual support or basis in law.  

He filed his motion pro se in good faith, after seeking legal counsel, believing the 
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facts and the law would prove that the PPO was unjust.  (R. Tr. 9/29/15, pp. 117:5-

12, 119:4-120:13.)  The record would have shown that it was supported by rational 

argument based in the evidence or law, but Lessard was not allowed to introduce 

the filings, (R. Tr. 9/28/15, pp. 247:10-248:1), nor was he allowed to testify about 

the legal advice he received concerning those filings.  See Argument II.B.1-3. 

The prosecution’s argument implied that Lessard’s litigation was in bad faith 

because Lessard wanted to exert control over Lafemina and force her to 

communicate with him.  (R. Tr. 9/30/15, pp. 23:18-24:3.)  

In People v. Richardson, this court grappled with a similar prosecution 

argument—“that the defendant filed lawsuits in bad faith with the intent to harass 

the victim into forcing her to communicate with him.”  Richardson, 181 P.3d at 

344.  However, in Richardson, the defendant filed not just one action, but thirteen 

lawsuits.  Id.  He “intentionally filed all but one of the thirteen lawsuits without 

notice to the victim to put her at a significant legal disadvantage, deprive her of 

property without due process of law, and cause her serious emotional distress once 

she learned of the filings.”  Id.  This court found that the defendant’s activity was 

not constitutionally protected because he filed the lawsuits “abusively in a manner 

designed to deprive another of effective access to the courts in his or her own 

defense…with the intention to use them to harass her and cause her serious 
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emotional distress.”  Id. 

Lessard was not “engaged in a pattern of vexatious litigation” like the 

defendant in Richardson.  As stated above, he filed his motion pro se in good faith.  

Unlike the defendant in Richardson, he did not file his motion with any intent to 

harass Lafemina, or to cause her emotional distress.  (R. Tr. 9/29/15, p. 126:21-25.)  

He did not even know that he would need to serve her with process in order to 

vacate the PPO.  (R. Tr. 9/29/15, p. 124:14-19.)  Unlike the defendant in 

Richardson, Lessard did not purposely file his motion without notice—he 

attempted to give notice as soon as he was told he needed to serve the other party 

in his action.  (R. Tr. 9/29/15, pp. 123:13-124:3.)  This was the very conduct for 

which he was convicted. 

 (2) Lessard’s service of process upon 
Lafemina cannot be considered “contact” 
under the meaning of the statutes he was 
charged with violating. 

A court’s fundamental responsibility in construing a statute “is to ascertain 

and give effect to the purpose and intent of the General Assembly in enacting it.” 

People v. Steen, 318 P/3d 487, 490 (Colo. 2014) (quoting People v. Zhuk, 239 P.3d 

437, 438 (Colo. 2010)).  To determine legislative intent, the court looks to the 

statutory language itself and gives words and phrases their ordinary and commonly 

accepted meaning.  People v. Laeke, 271 P.3d 1111, 1114 (Colo. 2012).  
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The VPO statute, section 18-6-803.5, C.R.S. 2014, provides:  

A person commits the crime of violation of a protection 
order if…the person contacts, harasses, injures, 
intimidates, molests, threatens, or touches the protected 
person…or violates any other provision of the protection 
order to protect the protected person from imminent 
danger to life or health, and such conduct is prohibited by 
the protection order.  

After analyzing the statute’s language and the General Assembly’s intent, the court 

in People v. Serra found that “incidental contact that occurs unintentionally and is 

unavoidable is not sufficient, by itself, to establish a violation [of the ‘no contact’ 

condition of a bond or protection order]”.  Serra, ¶ 34. 

The stalking statute, section 18-3-602(1)(c), C.R.S. 2014, provides:  

A person commits stalking if directly, or indirectly…the 
person knowingly repeatedly follows, approaches, 
contacts, places under surveillance, or makes any form of 
communication with another person…in a manner that 
would cause a reasonable person to suffer serious 
emotional distress. 

Our supreme court discussed conduct encompassed by the stalking statute in 

People v. Cross, concluding that the statute proscribes “conduct which involves a 

severe intrusion upon the victim’s personal privacy and autonomy, with an 

immediate and long-lasting impact on quality of life as well as risks to security and 

safety of the victim.”  See Cross, 127 P.3d at 71.  The language demonstrates that 

the legislature’s intent was to proscribe the same sort of conduct in the stalking 
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statute and the VPO statute. The sort of contact, then, that both statutes seek to 

prevent is contact that would endanger a victim, or risk victims’ security or safety.  

Thus, “contact” in the stalking statute should also be construed “to effectuate the 

General Assembly’s intent to protect the safety of victim or witnesses to alleged 

crimes,” and should not include “incidental contact that occurs unintentionally and 

is unavoidable.”  See Serra, ¶ 34. 

In filing his motion to vacate the PPO, Lessard was exercising his 

constitutionally protected right to access the courts and was required to serve the 

other party in his action.  (R. Tr. 9/29/15, p. 126:4-9.)  Service on Lafemina was 

therefore incidental, unintentional, and unavoidable, and cannot be considered 

“contact” under the VPO statute.  See Serra, ¶ 34.  Given the parallels between the 

element of “contact” in the VPO statute and the stalking statute, since service of 

process cannot be considered “contact” under the VPO statute, it follows that it 

cannot be considered “contact” under the stalking statute. 

When viewed in the light most favorable to the prosecution, the evidence 

does not support the conclusion that Lessard engaged in a pattern of baseless, 

frivolous, or vexatious litigation.  The evidence shows that Lessard was exercising 

his constitutionally protected right to access the courts, and his actions in serving 

Lafemina cannot be considered contact under the meaning of the statutes he was 
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charged with violating.  Therefore, the evidence does not, and cannot, support his 

convictions for stalking and VPO beyond a reasonable doubt.  This court should 

vacate Lessard’s convictions. 

II. Lessard was denied his right to present a defense by 
the trial court prohibiting him from testifying about 
or presenting evidence of the advice he received from 
authorities.  

A. Standard of review. 

A trial court’s evidentiary rulings are reviewed for an abuse of discretion.  

People v. Chavez, 190 P.3d 760, 765 (Colo. App. 2007).  A ruling based on an 

erroneous view of the law is an abuse of discretion.  Id.  Erroneous evidentiary 

rulings amount to constitutional error if they deprived the defendant of a 

meaningful opportunity to present a complete defense.  People v. Osorio-Bahena, 

312 P.3d 247, 252 (Colo. App. 2013). 

A trial court’s decision to exclude defense witnesses is also reviewed for an 

abuse of discretion.  People v. Melendez, 80 P.3d 883, 885 (Colo. App. 2003) aff’d, 

102 P.3d 315 (Colo. 2004).  A constitutional harmless error analysis is applied to 

the court’s error in excluding defense witnesses if it deprives the defendant of a 

meaningful defense.  Melendez, 102 P.3d at 322.   

If, in giving a jury instruction, the trial court restricts the jury’s consideration 

to only the most stringent conditions under which a defense claim could be 



 14 

established, the court commits prejudicial error.  See People v. Vasquez, 148 P.3d 

326, 328 (Colo. App. 2006). 

A constitutional harmless error analysis is applied to errors of constitutional 

dimension preserved by objection.  People v. Carter, 2015 COA 36, ¶ 47.  Under a 

constitutional harmless error analysis, reversal is required unless the reviewing 

court is able to declare a belief that the errors were harmless beyond a reasonable 

doubt.  Carter, 2015 COA at ¶ 47 (quotations omitted).  If there is a reasonable 

probability that the defendant could have been prejudiced by the error, the error 

cannot be harmless.  Melendez, 102 P.3d at 322. 

These errors were preserved for appellate review.  During Lessard’s direct 

examination, he testified about who he contacted for advice prior to serving 

process on Lafemina, including several lawyers, the clerk of court, a court analyst, 

and a process server.  (R. Tr. 9/29/15, p. 119:9-14.)  As Lessard attempted to 

explain what advice those individuals provided, the court cut short his testimony 

upon the prosecution’s objection “as to what they told him.”  (R. Tr. 9/29/15, p. 

119:15-16.)  Throughout the trial, Lessard attempted to introduce evidence of his 

interactions with authorities, and the court prohibited the introduction of this 

evidence, at one point threatening to terminate Lessard’s testimony for his attempts 

to present his defense.  (R. Tr. 9/29/15, p. 125:21-22.) 
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Lessard wanted to call defense witnesses Peggy Wagner and the Boulder 

County Clerk.  Wagner was a court services analyst employed by the Colorado 

Judicial Department Office of the State Court Administrator to provide “helpdesk” 

information for pro se litigants, who was under defense subpoena and would have 

appeared in person or telephonically.  (R. Tr. 9/28/15, p. 8:7-11.)  The clerk was 

already present for the trial.  (R. Tr. 9/28/15, p. 8:12-14.)  The court did not allow 

Wagner or the clerk to testify, ruling that there was not good cause for their late 

endorsement.  (R. Tr. 9/28/15, p. 11:14-19.) 

Lessard objected to the prosecution’s mistake-of-law instruction, but was 

overruled.  (R. Tr. 9/29/15, p. 29:1-12).  

B. Discussion. 

The United States Constitution guarantees a criminal defendant a meaningful 

opportunity to present a complete defense.  Holmes v. South Carolina, 547 U.S. 

319, 324 (2006); Krutsinger v. People, 219 P.3d 1054, 1061 (Colo. 2009).  A 

criminal defendant is entitled to all reasonable opportunities to present evidence 

that might tend to create doubt as to his guilt.  People v. Elmarr, 2015 CO 53.  

“Error in limiting a defendant’s ability to challenge the credibility of the evidence 

against him, either by restricting the cross-examination of prosecution witnesses or 

by restricting the presentation of defense evidence, implicates the basic right to 
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have the prosecutor’s case encounter and survive the crucible of meaningful 

adversarial testing.”  Krutsinger, 219 P.3d at 1061 (quotation omitted). 

Here, Lessard was denied his constitutional right to present a defense by the 

court (1) prohibiting him from testifying about or introducing evidence of advice 

he received from authorities before he sent his motions to Lafemina, (2) 

prohibiting him from calling defense witnesses, and (3) allowing the prosecution’s 

inappropriate mistake-of-law jury instruction. 

(1) The trial court erred in prohibiting 
Lessard from testifying about or 
introducing evidence of the advice he 
received from authorities. 

Prior to trial, the prosecution filed a motion in limine requesting that “a 

motion by the Defendant to vacate the permanent protection order along with 

‘supporting’ documents such as the transcript of the permanent protection order 

hearing, affidavits from the Defendant and his family members, a newspaper 

article about Judge Reed (the presiding judge in the protection order case), email 

correspondences with his attorney, Steve Louth; and print outs from the internet 

regarding Lessard obtaining legal advice” all be deemed inadmissible as self-

serving hearsay.  (R. CF, p. 370.)  The prosecution mentioned concern about “the 

side show taking over the circus,” and that Lessard would interject with “this idea 

of lawyers said this is what I should do.”  (R. Tr. 9/28/15, pp. 19:8-9, 18:14-15.)  
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The evidence Lessard wished to present—in particular, the evidence showing 

Lessard’s reliance on authorities—was not a side show, but “the crux of his 

defense.”  (R. Tr. 9/28/15, p. 19:17.)  The court ruled at that time that the evidence 

would be relevant and admissible “because it goes to [Lessard’s] state of mind.”  

(R. Tr. 9/28/15, p. 19:21-25.) 

Throughout the trial, however, the court effectively excluded all evidence 

that formed the crux of Lessard’s defense by (a) restricting his testimony based on 

hearsay objections, (b) restricting his testimony based on relevance objections, and 

(c) reversing its pretrial ruling and restricting his testimony about his state of mind. 

(a) The trial court erred by restricting 
Lessard’s testimony based on 
hearsay objections. 

During Lessard’s direct examination, he testified about who he contacted for 

advice prior to service on Lafemina, including several lawyers, the clerk of court, a 

court analyst, and a process server.  (R. Tr. 9/29/15, p. 119:9-14.)  As Lessard 

attempted to explain what advice those individuals provided, the court cut short his 

testimony upon the prosecution’s objection “as to what they told him.”  (R. Tr. 

9/29/15, p. 119:15-16.)  Lessard tried to explain the advice he received concerning 

his criminal case, and was again cut off upon the prosecution’s objection “as to 

what the lawyer said.”  (R. Tr. 9/29/15, p. 120:19-21.)  A similar objection “as to 
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advice” precluded his testimony explaining the information lawyers gave him 

about his motion to vacate the PPO.  (R. Tr. 9/29/15, p. 123:21-22.) 

The court then began to strike any mention of advice Lessard sought or 

received on the basis of hearsay.  (R. Tr. 9/29/15, p. 124:9-10.)  The jury was 

instructed to disregard Lessard’s testimony that he did not want to serve Lafemina 

because of the PPO but was told that he would have to by the court.  (R. Tr. 

9/29/15, p. 124:6-13.)  The jury was instructed to disregard Lessard’s testimony 

that, when he asked attorneys whether or not he would be violating the PPO by 

serving Lafemina, the attorneys told him he would not.  (R. Tr. 9/29/15, p. 125:4-

15.)  The court threatened, at one point, to terminate Lessard’s testimony entirely 

for his attempts to present his defense.  (R. Tr. 9/29/15, p. 125:21-22.) 

Hearsay is an out-of-court statement “offered in evidence to prove the truth 

of the matter asserted.”  CRE 801(c).  A statement or assertion offered to prove 

something other than the truth of the matter asserted is not hearsay.  “Performative 

utterances, committing the parties to a course of action to which legal 

consequences attach, qualify as nonhearsay verbal acts.”  People v. Scearce, 87 

P.3d 228, 233 (Colo. App. 2003). 

To assert a mistake-of-law defense, a defendant does not need to introduce 

evidence of legal advice he received for the truth or accuracy of the content, but 
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only for the proof that the advice was given and he relied upon it.  “A mistake-of-

law defense relates to the mistaken belief that conduct does not, as a matter of law, 

constitute a criminal offense.”  People v. Lesslie, 24 P.3d 22, 25 (Colo. App. 

2000).  Mistake of law is only an acceptable defense when the conduct in question 

is permitted by: “(a) statute or ordinance; (b) an administrative regulation, order, or 

grant of permission by a body or official authorized and empowered to make such 

an order or grant the permission; or (c) an official written interpretation of the 

statute or law relating to the offense made or issued by a public servant, agency, or 

body legally charged or empowered with the responsibility of administering, 

enforcing, or interpreting a statute, ordinance, regulation, order, or law.”  § 18-1-

504(2), C.R.S. 2016. 

The court erred in these rulings because Lessard’s testimony about what 

these people told him was not hearsay.  To assert his mistake-of-law defense, 

Lessard did not seek to introduce evidence of legal advice he received for the truth 

or accuracy of the content.  He did not need to prove that the advice he received 

was true and accurate.  Lessard’s defense theory was not that the advice he was 

given by authorities was true or accurate, but simply that he was given this advice 

by authorities and relied upon it.  (R. Tr. 9/28/15, p. 19:16-20.) 

Statements offered not for the truth of the matter, but only for proof that the 
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statement was made and relied upon by the listener, are not hearsay.  “A verbal act 

is an utterance of an operative fact that gives rise to legal consequences.  Verbal 

acts…are not hearsay, because the statement is admitted merely to show that it was 

actually made, not to prove the truth of what was asserted in it.”  See Scearce, 87 

P.3d at 233.  Thus, Lessard’s testimony about the advice given was not hearsay. 

(b) The trial court erred by restricting 
Lessard’s testimony based on 
relevance objections. 

When Lessard was unable to testify as to what he was told, he attempted to 

inform the jury of his belief based on what he was told.  (R. Tr. 9/29/15, p. 126:16-

17.)  The prosecution objected to the relevance of Lessard’s belief based on the 

legal advice he received, and the objection was sustained.  (R. Tr. 9/29/15, p. 

126:18-20.)  When Lessard was unable to testify as to what he believed, he tried to 

explain his understanding of the legal advice he received.  (R. Tr. 9/29/15, p. 

130:10.)  The prosecution argued that even his testimony as to his own 

understanding of the communications called for hearsay, and the court sustained 

the objection.  (R. Tr. 9/29/15, p. 130:11-13.) 

Evidence is relevant if it has any tendency to make a fact of consequence 

more or less probable than it would be without the evidence.  CRE 401, 402.  

“Unless otherwise provided by constitution, statute, or rule, all relevant evidence is 



 21 

admissible.”  People v. Rath, 44 P.3d 1033, 1038 (Colo. 2002) (citing CRE 402). 

The trial court erred in these rulings because Lessard’s testimony about his 

belief or understanding of the legal advice he received constituted an essential 

element of his mistake-of-law defense, as did the fact that he formed that belief and 

understanding based on advice he received from authorities who were empowered 

to provide such advice.  See § 18-1-504(2).  The viability of his defense was of 

consequence in determining the action.  His testimony regarding his belief or 

understanding of his interactions with authorities was relevant. 

(c) The trial court erred by reversing 
its pretrial ruling and restricting 
Lessard’s testimony regarding his 
state of mind. 

Before trial, after discussion concerning the prosecution’s motion to limit 

Lessard’s testimony about his interactions with authorities, the court ruled: “that 

type of evidence would be relevant because it goes to Lessard’s state of mind and 

whether or not he was acting with a culpable mental state at the time the acts were 

committed.”  (R. Tr. 9/28/15, p. 19:21-25.)  In a complete reversal of that ruling, 

the court decided during Lessard’s testimony that even his state of mind was not 

relevant to his charges.  (R. Tr. 9/29/15, pp. 238:18-239:7.)  He was prohibited 

from testifying about his state of mind because, the court said, “This is not a 

specific intent crime, none of the three charges are.”  (R. Tr. 9/29/15, p. 239:1-3.) 
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Mistake of law is a valid defense to general intent crimes such as the crimes 

that Lessard was charged with, and a defendant’s state of mind is integral to 

presenting a mistake-of-law defense because the statutory language requires an 

inquiry as to the defendant’s “belief.”  § 18-1-504(2). 

Therefore, Lessard’s testimony—that he did not act with a culpable mental 

state at the time he committed the acts because, after receiving advice and 

permission from authorities empowered to give such advice and permission he 

believed his conduct did not constitute an offense—was relevant.  See Id. 

(2) The trial court erred in prohibiting 
Lessard from calling witnesses. 

A criminal defendant’s constitutional right to present a defense includes the 

right to call other witnesses on his behalf.  People v. Kreiter, 782 P.2d 803, 805 

(Colo. App. 1988).  The exclusion of relevant and competent witness testimony 

implicates a defendant’s right to present a defense and ultimately the right to a fair 

trial.  People v. Hampton, 696 P.2d 765, 778 (Colo. 1985) (citing Chambers v. 

Mississippi, 410 U.S. 284, 302 (1967)).  Disqualifying witness testimony is a 

severe sanction to be imposed only after careful consideration.  Melendez, 102 P.3d 

at 319 (citing Holder v. United States, 150 U.S. 91, 92 (1893)). 

The trial court prohibited Lessard from calling two witnesses.  One witness 

was Wagner, the court services analyst under defense subpoena who would have 
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appeared in person or telephonically.  (R. Tr. 9/28/15, p. 8:7-11.)  The other 

witness was the clerk, who was already present for the trial.  (R. Tr. 9/28/15, p. 

8:12-14.)  The prosecution opposed both witnesses as well as Anthony Viorst, an 

attorney from whom Lessard had sought advice.  (R. Tr. 9/28/15, pp. 9:6-10:2.)  In 

support, the prosecution contended that it did not have time to write a motion to 

strike the late endorsed witnesses but it believed there was an issue as to whether 

any of the witnesses’ testimony would be admissible.  (R. Tr. 9/28/15, pp. 9:6-

10:2.)  Defense counsel explained that Viorst was disclosed to the prosecution 

during discovery.  (R. Tr. 9/28/15, p. 4:9-18.)  Defense counsel also explained that 

Lessard had only just been able to track down Wagner and identify her as the 

individual he spoke to via email.  (R. Tr. 9/28/15, p. 10:12-17.) 

The court did not allow Wagner or the clerk to testify, ruling that there was 

not good cause for their late endorsement.  (R. Tr. 9/28/15, p. 11:14-19.)  The court 

added Viorst’s name to be read as a prospective witness to the jury, to be allowed 

only if his name had been provided to the prosecution in advance of trial.  (R. Tr. 

9/28/15, pp. 15:21-16:6.)  When documentation supporting defense counsel’s 

assertion that Viorst had been disclosed to the prosecution was later found, the 

court directed that Viorst be made available to the prosecution for an interview 

about his anticipated testimony.  (R. Tr. 9/28/15, p. 30:11-18.)  After ensuring the 
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prosecution still did not wish to strike Viorst’s testimony, the court ruled that he 

would be allowed to testify.  (R. Tr. 9/28/15, p. 291:8-19.) 

The court failed to give any reasons for its exclusion of Wagner and the 

clerk aside from untimely disclosure, and this court will therefore be unable to 

determine whether the trial court properly exercised its discretion.  Hampton, 696 

P.2d at 778-79 (vacating conviction and remanding case for proper consideration).  

This court has adopted a balancing test to determine whether a trial court abused its 

discretion and violated a defendant’s right to present a defense by excluding 

witnesses.  See People v. Pronovost, 756 P.2d 387, 389 (Colo. App. 1987).  The 

factors considered include: (1) whether the discovery violation was willful or in 

bad faith, (2) the materiality of the evidence excluded, (3) the extent to which the 

prosecution will be surprised or prejudiced, (4) the effectiveness of less severe 

sanctions, and (5) whether the defendant himself knew of or cooperated in the 

discovery violation.  Id. 

First, there is no indication in the record that Lessard’s failure to timely 

endorse his witnesses was willful or in bad faith.  Second, the testimony of Wagner 

and the clerk was material because they are authorities he spoke with about serving 

Lafemina.  Third, the prosecution should not have been surprised or prejudiced by 

these witnesses: Lessard reserved the right to call additional witnesses as needed in 
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his initial disclosure of witnesses.  (R. CF, pp. 363-364.)  Fourth, instead of 

excluding these witnesses, the court should have called a recess and given the 

prosecution an opportunity to interview them.  They were as available as Viorst, 

whom the prosecution interviewed over lunch on the first day of trial.  (R. Tr. 

9/28/15, p. 291:7.)  Wagner was under subpoena, and could have been made 

available by phone or in person, and the clerk was present at the courthouse.  (R. 

Tr. 9/28/15, p. 8:7-14.) 

Under these circumstances, the need to enforce the discovery rules did not 

justify depriving Lessard of his constitutional right to present a defense.  The trial 

court erred in excluding the witnesses. 

(3)  The trial court erred when it gave an 
inappropriate mistake-of-law jury 
instruction. 

During the jury instruction conference, the prosecution tendered an 

instruction reading:  

A person is not relieved of criminal liability for conduct 
because he engages in that conduct under a mistaken 
belief that it does not, as a matter of law, constitute an 
offense.  

(R. Tr. 9/29/15, p. 25:4-8.)  The prosecution informed the court that it derived the 

instruction’s language specifically from section 18-1-504(2), the statute that 

establishes a mistake-of-law defense.  (R. Tr. 9/29/15, p. 26:13-16.)  However, the 



 26 

instruction included only the language precluding a mistake-of-law defense and 

left out the rest of the statute:  

…unless the conduct is permitted by one or more of the 
following: (a) a statute or ordinance binding in this state; 
(b) an administrative regulation, order, or grant of 
permission by a body or official authorized and 
empowered to make such order or grant the permission 
under the laws of the state of Colorado; (c) an official 
written interpretation of the statute or law relating to the 
offense, made or issued by a public servant, agency, or 
body legally charged or empowered with the 
responsibility of administering, enforcing, or interpreting 
a statute, ordinance, regulation, law, order, or law.  

§ 18-1-504(2)(a)-(c). The prosecution argued that the instruction was appropriate 

because of its concern that Lessard would “flood the jury” with “this conspiracy 

claim that is really outlandish,” referring to Lessard’s attempts to testify about the 

advice he received from authorities– specifically, his understanding of various 

rules and statutes based on that advice.  (R. Tr. 9/29/15, pp. 27:1-28:3.)  The court 

ruled that the instruction would be tendered over the objection of the defense.  (R. 

Tr. 9/29/15, pp. 28:8-29:10.) 

A jury instruction may not be given if it embodies an incorrect or misleading 

statement of the law.  See People v. Bossert, 722 P.2d 998, 1009 (Colo. 1986).  “To 

reasonably effectuate the legislative intent, a statute must be read and considered as 

a whole…If separate clauses within a statute may be reconciled by one 
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construction but would conflict under a different interpretation, the construction 

which results in harmony rather than inconsistency should be adopted.”  People v. 

Dist. Court, Second Judicial Dist., 713 P.2d 918, 921 (Colo. 1986).  If, in giving a 

jury instruction, the trial court restricts the jury’s consideration to only the most 

stringent conditions under which a defense claim could be established, the court 

commits prejudicial error.  See Vasquez, 148 P.3d at 326, 328. 

The mistake-of-law jury instruction embodied a misleading statement of the 

law.  The mistake-of-law statute, like any statute, must be read and considered as a 

whole.  The statute includes all conditions under which a mistake-of-law defense 

can be established.  See § 18-1-504(2)(a)-(c).  Separating the language precluding a 

mistake-of-law defense from the additional clauses which provide for the defense 

breaks the statute up into inconsistent interpretations for which no sensible 

construction exists.  The instruction given by the court did more than restrict the 

jury’s consideration to only the most stringent conditions for a mistake-of-law 

defense: the instruction allowed no consideration of a mistake-of-law defense at 

all.  The court erred in allowing the instruction.  See Vasquez, 148 P.3d at 326. 

(4)  The trial court’s errors were not harmless 
beyond a reasonable doubt. 

Under the constitutional harmless error standard, reversal is required unless 

this court is confident beyond a reasonable doubt that the trial court’s error did not 
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contribute to the guilty verdict: “[t]his test is not whether a guilty verdict would 

surely have been rendered in a trial without the error, but rather whether the guilty 

verdict in this trial was surely unattributable to the error.”  Osorio-Bahena, 312 

P.3d at 252.  When evidence that is “central to the defense and therefore pivotal to 

the jury’s resolution of the defendant’s case” is improperly excluded, leaving no 

evidence for the jury to consider for the theory of defense, this court cannot 

conclude that the guilty verdict was surely unattributable to the error.  Id.  If the 

court had not prohibited Lessard from presenting evidence in support of his 

defense, the jury would have received a significantly different impression of his 

attempts to serve Lafemina.  The court’s erroneous rulings deprived Lessard of any 

opportunity to present a meaningful defense.  

Lessard asserted before the trial began that his testimony and evidence of 

interactions with authorities was “the crux” of his theory of defense.  (R. Tr. 

9/28/15, p. 19:17.)  Nevertheless, as stated above, he was unable to testify about 

the content of those interactions, about his understanding of the content of those 

interactions, or even about his state of mind.  The record demonstrates that Lessard 

was not allowed to present any evidence to the jury that would support his mistake-

of-law defense during his testimony. 

The trial court also excluded defense witnesses who would have testified 
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about their interactions with Lessard.  The record demonstrates that the witnesses 

excluded by the trial court would have corroborated Lessard’s testimony about 

those interactions and supported his defense.  (R. Tr. 9/28/15, pp. 6:24-7:12.) 

Finally, even though the court effectively excluded any evidence the jury 

could use to consider a mistake-of-law defense, it still included a mistake-of-law 

jury instruction.  (R. Tr. 9/29/15, p. 29:9-10.)  That instruction misstated the law.  

See Argument II.B.3. 

As the jury was left with no evidence to consider a mistake-of-law defense, 

this court cannot subsequently find that the trial court’s rulings were harmless 

beyond a reasonable doubt because mistake of law was Lessard’s entire and only 

defense.  Moreover, the court’s inclusion of an improper mistake-of-law jury 

instruction was not harmless beyond a reasonable doubt because it effectively told 

the jury his legitimate defense was not a defense at all.  This court should reverse 

Lessard’s convictions and remand for a new trial. 

III. The trial court erred when it admitted emails written 
by Lessard to the victim over four years prior to the 
charged acts. 

A. Standard of review. 

A trial court’s evidentiary rulings are reviewed for an abuse of discretion if 

preserved.  Chavez, 190 P.3d at 765.  A trial court abuses its discretion when it 
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bases its ruling on an erroneous view of the law.  Chavez, 190 P.3d at 765.  After 

determining if the court abused its discretion, an appellate court reviews the error 

to determine if it was harmless (only if the defendant objects does he get abuse of 

discretion – harmless error follows an abuse of discretion review).  Yusem v. 

People, 210 P.3d 458, 469 (Colo. 2009).  Under this standard, reversal is required 

unless the error does not affect the substantial rights of the accused.  Id. at 469; 

CRE 103(a); Crim. P. 52(a).  Put differently, a defendant is entitled to reversal if 

there is “a reasonable probability that the error contributed to the defendant’s 

conviction.”  Yusem, 210 P.3d at 469-470 (quotation omitted). 

This issue was preserved for appellate review.  During the discussion of 

pretrial issues Lessard’s counsel objected to admission of the emails, arguing that 

the emails were irrelevant and “outside the scope” of the pretrial order and the 

prosecution’s case in chief.  (R. Tr. 9/28/15, pp. 151:22-152:5.)  The court noted 

the objection, but allowed admission of the emails.  (R. Tr. 9/28/15, p. 152:6-8.) 

B. Discussion. 

Prior to trial, the prosecution filed two documents concerning emails written 

by Lessard to Lafemina: Notice of Intent to Introduce Res Gestae Evidence and 

Motion to Introduce Other Acts Evidence Pursuant to CRE 404(B).  (R. CF, pp. 78, 

90.)  The motion to introduce other acts was addressed in a pretrial order ruling 
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that the emails would be admissible on a strictly limited basis, subject also to a 

limiting instruction.  (R. CF, pp. 162-164.) 

The court erred because the emails were not admissible under CRE 404(b) 

or as res gestae evidence.  The error was not harmless because, even with the 

limiting instruction, it allowed the jury to misuse the emails as propensity 

evidence.  The prejudicial nature of the emails was compounded by Lafemina 

reading long excerpts during her testimony and by the prosecution referring to 

them during opening statements and closing arguments. 

(1) The emails were not admissible under 
CRE 404(b). 

Lessard’s defense was that he served Lafemina with process, and intended to 

serve her with process, on advice that such contact was not prohibited.  (R. Tr. 

9/28/15, p. 19:16-20.)  He did not seek any response from Lafemina, and did not 

even know that he was required to serve her when he first attempted filing his 

motion.  (R. Tr. 9/29/15, p. 118:10-20.)  He only wished to move forward with his 

case.  (R. Tr. 9/29/15, p. 123:6-8.)  The emails admitted under CRE 404(b) were 

more than four years old, and Lessard had moved on in the time since he sent them 

because he knew the relationship was over.  (R. Tr. 9/29/15, p. 122:14-18.)   

Our supreme court has articulated a four-part test for determining the 

admissibility of prior-acts evidence: (1) whether the proffered evidence relates to a 
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fact “that is of consequence to the determination of the action;” (2) whether the 

evidence is logically relevant; (3) whether the logical relevance is independent of 

the intermediate inference that the defendant has a bad character; and (4) whether 

the probative value of the evidence is substantially outweighed by the danger of 

unfair prejudice.  People v. Spoto, 795 P.2d 1314, 1318 (Colo. 1990).  

In its pretrial order, the court found that the emails were admissible because 

“the previous emails…relate to the material fact that Defendant knowingly and 

intentionally contacted the victim, and that his attempts were not the result of 

mistake or accident.”  (R. CF, pp. 162-164.)  The court did not address any other 

prong of the Spoto test, including whether or not the fact that Lessard “knowingly” 

served process on Lafemina was in dispute.  Lessard never asserted that he did not 

know he was contacting Lafemina, his defense was that he did so because he relied 

on advice that such contact was not prohibited.  (R. Tr. 9/28/15, p. 19:16-20.)  

Therefore, it was not a fact of consequence and the prosecutor’s precise evidential 

hypothesis for its use fails the first Spoto prong.  See People v. Williams, 2016 

COA 48, ¶¶ 38-40. 

Similarly, the emails cannot be used to show an intent to contact Lafemina.  

Lessard did not assert that he did not intend to contact Lafemina, only that he did 

so because he relied on advice that such conduct was not prohibited.  (R. Tr. 
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9/28/15, p. 19:16-20.) 

The court also found that the emails were proof that Lessard’s conduct was 

not the result of mistake or accident, and the presence of a “common theme” of 

“Defendant’s sadness that Lafemina will not write him back” in the emails 

somehow connected them to the charged offenses.  (R. CF, pp. 162-164.)  

However, there is no link between the two acts.  Lessard did not seek any response 

from Lafemina, he did not even know that he was required to serve her when he 

first attempted filing his motion.  (R. Tr. 9/29/15, p. 118:10-20.)  He only wished 

to move forward with his case.  (R. Tr. 9/29/15, p. 123:6-8.)  The emails are 

unrelated and dissimilar to the court files Lessard sent to Lafemina, and cannot 

prove a lack of mistake or accident or any specific intent on the offense dates.  The 

emails are evidence only of another crime used to show propensity to act in 

accordance with a bad character—failing the third Spoto prong.  Williams at ¶¶ 47-

48. 

The emails also fail the fourth Spoto prong.  The prosecution used this prior-

act evidence to show that “Lessard has been stalking [Lafemina] over the last two 

decades.”  (R. Tr. 9/30/15, p. 16:18.)  The emails unfairly prejudiced Lessard by 

making it appear he had a propensity to stalk Lafemina, even though Lessard had 

not attempted to contact Lafemina for years and did not attempt to engage her 
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personally at all when he served her with process.  (R. Tr. 9/29/15, pp. 118:10-20, 

122:14-18.))  This evidence showed only Lessard’s propensity to act in accordance 

with an implied prior bad act.  It was error to admit the emails. 

(2) The emails were not admissible as res 
gestae evidence. 

The court did not directly address the prosecution’s Notice of Intent to 

Introduce Res Gestae Evidence, which appears to reference the same evidence—

the emails—that the prosecution sought to introduce pursuant to CRE 404(b).  (R. 

CF, pp. 78, 90.)  Both filings included appendices containing Detective Cravitz’s 

“Affadavit for Arrest Warrant,” which provides a detailed summary of the emails 

Lessard sent to Lafemina in 2009-2010.  (R. CF, pp. 81-89, 104-109.)  The court 

indicated that it considered the issue of the admissibility of the emails to have been 

“already dealt with” in the pretrial order ruling that the emails would be admissible 

at trial subject to CRE 404(b) limitations.  (R. Tr.  9/28/15, p. 152:6-8; R. CF, pp. 

162-164.) 

The prosecution used the evidence as though it were not subject to any CRE 

404(b) limitations.  Lafemina was asked to read long excerpts of the emails to the 

jury.  She read a paragraph from the first page of the email compilation (R. Tr. 

9/28/15, pp. 204:23-205:9.), then several paragraphs from the second page.  (R. Tr. 

9/28/15, pp. 205:22-206:10.)  She read a passage about a dress.  (R. Tr. 9/28/15, 
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pp. 206:19-207:16.)  She read a “large paragraph” from a 2010 email.  (R. Tr. 

9/28/15, pp. 208:10-209:5.)  She described later 2010 emails in detail, then read 

paragraphs from an email dated July 8, 2010.  (R. Tr. 9/28/15, pp. 210:10-213:9.) 

Evidence of other acts may be admissible, without meeting CRE 404(b) 

requirements, where “the evidence is incidental to the main fact and explanatory of 

it, including acts and words which are so closely connected therewith as to 

constitute a part of the transaction, and without knowledge of which the main fact 

might not be properly understood.”  People v. Rollins, 892 P.2d 866, 872-73 (Colo. 

1995) (quotation omitted).  To introduce this type of evidence, there is no need to 

comply with the CRE 404(b) limitations because it “serves to illustrate the 

character of the crime charged” and is admissible as res gestae evidence.  Id. at 

873. 

Other-act evidence differs from res gestae evidence because it “generally 

occurs at different times and under different circumstances from the charged 

offense.”  People v. Quintana, 882 P.2d 1366, 1372 (Colo. 1994).  Evidence that 

“involves a separate and distinct episode wholly independent from the offense 

charged,” even if it is “similar in nature” to the charged offense is other-act 

evidence.  Id.  Res gestae evidence must be part of or integrally linked to the 

charged crimes.  Quintana, 882 P.2d at 1373; People v. Gee, 371 P.3d 714, 720 
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(Colo. App. 2015) (interpreting Quintana).  Even being related to the offense, 

fitting into a timeline, or completing a picture for the jury does not satisfy these 

additional requirements.  See Quintana, 882 P.2d at 1373. 

As explained above, the emails could not explain the acts charged because 

the acts were dissimilar.  Rollins, 892 P.2d at 866, 873 (dissimilar incidents have 

no explanatory value).  Nevertheless, the court essentially allowed the admission of 

the emails as res gestae evidence.  The record demonstrates that the jury was left 

wondering about the emails rather than relevant evidence of the offenses charged, 

because jurors submitted three questions after Lafemina’s testimony, all 

concerning the emails and events that transpired over four years earlier: 

“Did you ask the defendant to stop emailing you?” 

“Did the defendant Marcus Lasard [sic] ever threaten 
your life?” 

“Why didn’t you file for a protection order earlier?” 

(R. Tr. 9/28/15, pp. 266:20-268:5.)  The prosecution’s use of the emails was so 

pervasive that questions for a later witness centered on the emails, even though the 

emails were not part of the witness’s testimony.  (R. Tr. 9/29/15, pp. 42:21-44:3 

(juror questions for Deputy Chief Murray).)  The prosecution relied heavily on the 

emails during closing arguments, referring to them repeatedly, emphasizing their 

significance, and reading long excerpts.  (R. Tr. 9/30/15, pp. 9:17-11:1, 19:25-
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20:8.)  

The court erred in allowing the prosecution to admit the emails under CRE 

404(b) and in allowing the prosecution to exceed the limited scope of their 

admission, essentially allowing their admission as res gestae evidence. 

(3) The trial court’s error was not harmless. 

The error in admitting the emails was not harmless because the prosecution 

relied on the emails throughout trial to establish guilt, and it was likely that the jury 

relied on the emails as propensity evidence. 

The right to a fair trial includes protections that a defendant cannot be 

convicted on the basis of past crimes or prior uncharged acts.  Stull v. People, 344 

P.2d 455, 462-463 (Colo. 1959).  Such evidence tends to inject collateral issues 

into a criminal case and is likely to confuse and lead the jury astray.  Id. at 458. 

Moreover, prosecutorial inferences of prior criminality cannot ordinarily be 

considered harmless.  People v. Adams, 708 P.2d 813, 815 (Colo. App. 1985). 

The prosecutor told the jury during opening statements that they would hear 

about the emails and described their content.  (R. Tr. 9/28/15, pp. 171:10-172:1.)  

During the prosecution’s case-in-chief, the jury heard Lafemina read extensively 

from the emails.  See Argument III.B.2.  During closing arguments, the prosecution 

emphasized that the emails were “significant,” and told the jury the emails showed 
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that “Lessard has been stalking [Lafemina] over the last two decades.”  (R. Tr. 

9/30/15, p. 16:18.)  The prosecution’s reliance on the emails compounded the 

court’s error in admitting them and was not harmless.  See Adams, 708 P.2d at 815.  

This court should reverse the convictions and remand for a new trial. 

IV. Lessard was denied his right to due process and a fair 
trial by the trial court when it allowed a prosecution 
witness to present legal conclusions and define the law 
governing the charges. 

A. Standard of review. 

Chief Deputy Murray, a police officer, was allowed to opine on whether 

Lessard’s conduct was lawful—a matter reserved for the jury.  (R. Tr. 9/29/15, p. 

34:14-17.)  He was also permitted to testify at length on the law of the case in 

answer to juror questions.  (R. Tr. 9/29/15, pp. 42:21-44:21.)  Defense counsel did 

not object, and therefore did not preserve this issue for appeal.   

When no contemporaneous objection is made to an asserted error, appellate 

review is limited to determining whether there is plain error.  People v. Rivas, 77 

P.3d 882, 886 (Colo. App. 2003).  Under the plain error standard, a reviewing 

court must inquire into whether the errors seriously affected the fairness or 

integrity of the trial.  Domingo-Gomez v. People, 125 P.3d 1043, 1053 (Colo. 

2005).  Plain error review depends on the particular facts and context of the case, 

because only through an examination of the totality of the circumstances can the 
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appellate court deduce whether the error affected the fundamental fairness of the 

trial.  Rivas, 77 P.3d at 886.  Plain error is error that is so clear-cut, so obvious, that 

a competent trial judge should be able to avoid it without the benefit of objection.  

People v. Beilke, 232 P.3d 146, 152 (Colo. App. 2009) (citations omitted). 

B. Discussion. 

A court may admit expert testimony if it will assist the trier of fact to 

understand the evidence or to determine a fact in issue.  CRE 702.  Expert 

testimony is not objectionable simply because it goes to the ultimate issue the 

parties seek to resolve.  CRE 704(a).  However, “an expert may not usurp the 

function of the court by expressing an opinion of the applicable law or legal 

standards.”  Quintana v. City of Westminster, 8 P.3d 527, 530 (Colo. App. 2000).  

An expert “may not…simply tell the jury what result to reach.”  Lesslie, 939 P.2d 

at 443, 450.  In particular, an expert in a criminal case may not state an opinion 

about whether, applying the relevant legal standard, the defendant possessed the 

necessary state of mind to satisfy the intent element of the crime charged or of a 

defense.  “Those matters are for the trier of fact alone.”  CRE 704(b).  The court 

looks to a number of factors in determining whether an expert’s opinion usurped 

the function of the jury, including whether the expert expressed an opinion of the 

applicable law or legal standard and whether the expert opined that the defendant 
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committed the crime or that there was a particular likelihood the defendant 

committed the crime.  People v. McMinn, 2013 COA 94, ¶ 50.  

Murray’s opinion usurped the function of the jury and Lessard should be 

given a new trial because (1) Murray was allowed to define the statutory elements 

of stalking and improperly apply those elements to reach legal conclusions, and (2) 

the error was obvious and undermined the fundamental fairness of the trial.  

(1) Murray’s opinions that incorrectly 
defined the statutory elements of stalking 
and improperly applied the elements of 
the stalking statute were impermissible 
legal conclusions. 

Murray was to testify “as an expert in the area of stalking, specifically as to 

offender tactics, victim dynamics, and serious emotional distress.”  (R. Tr. 9/29/15, 

p. 12:11-17).  However, during his testimony he was allowed to opine on elements 

of the stalking statute.  (R. Tr. 9/29/15, p. 34:15-17.)  He testified that under the 

statute, a person who is stalking does not need to know their conduct will cause 

severe emotional distress.  (R. Tr. 9/29/15, p. 38:7-12.)  He compared the 

knowledge requirement of the statute to the knowledge requirement of a leash law 

ordinance.  (R. Tr. 9/29/15, p. 38:14-18.)  He opined on elements of intent and 

emotional distress, giving an example of someone in a custody dispute involving 

law enforcement “to get control, to cause embarrassment.”  (R. Tr. 9/29/15, p. 
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40:7-12.)  The jury was left with questions about legal applications of the stalking 

statute, not stalking behaviors: 

“When would stalking via email become ‘against the 
law’?” 

“Is there a certain line that is crossed when the contact is 
solely through email to define it as stalking?” 

“Can you further define control and intent to control as 
an aspect of stalking since intentions may not be 
visible?” 

(R. Tr. 9/29/15, pp. 42:21-23, 43:6-8, 44:9-11.)  The court allowed Murray to 

answer the questions.  (R. Tr. 9/29/15, pp. 42:22-44:21.) 

(2)  The trial court’s error was obvious and 
undermined the fundamental fairness of 
the trial itself as to cast serious doubt on 
the reliability of the judgment of 
conviction. 

The error was obvious.  Experts may not opine on the applicable law or legal 

standards.  Experts may not apply legal standards and tell the jury what conclusion 

to reach.  See Quintana, 8 P.3d at 527; see also Lesslie, 939 P.2d at 443. 

Admission of unqualified expert testimony can amount to constitutional 

error because a defendant’s constitutional right to a trial by a fair and impartial jury 

includes the right to have a jury decide guilt or innocence solely on the basis of 

evidence properly admitted at trial.  See Domingo-Gomez, 125 P.3d at 1048; see 
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also Lisenba v. California, 314 U.S. 219, 236 (1941) (denial of due process is the 

failure to observe fundamental fairness essential to the very concept of justice).   

Murray’s testimony undermined the fundamental fairness of the trial and 

casts serious doubt on the reliability of the judgment of conviction.  It violated 

Lessard’s due process rights by bolstering Murray’s incorrect applications of the 

stalking statute and by usurping the functions of the court and the jury.   

The error was compounded by the court allowing Murray to further define 

the charges and apply the law in answer to juror questions.  This court should 

reverse the convictions and remand for a new trial. 

CONCLUSION 

Defendant-Appellant Marcus Lessard respectfully requests that the court 

vacate the judgment the conviction or reverse the judgment of conviction and 

remand for a new trial. 

      Respectfully submitted, 
      THE NOBLE LAW FIRM, LLC 
 
      s/  Taylor Ivy 

____________________________ 
Antony Noble, Reg. No. 33910 
Taylor Ivy, Reg. No. 50122 
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