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STATEMENT OF THE CASE 

 The People incorporate its Statement of the Case from its Opening Brief.   

STATEMENT OF THE FACTS 

The People incorporate its Statement of the Facts from its Opening Brief.   

SUMMARY OF THE ARGUMENT 

 Concluding that section 42-4-1101(4), C.R.S. 2015, creates a rebuttable 

presumption best effectuates the clear intent of the legislature.  Due process does 

not prohibit this interpretation.  Therefore, this Court must conclude that section 42-

4-1101(4) creates a rebuttable presumption.   

 Regardless of whether section 42-4-1101(4) creates a rebuttable presumption 

or only a permissive inference, a driver’s speed in excess of a posted speed limit is 

sufficient to establish a violation of the speeding statute.  To conclude otherwise 

ignores the very nature of rebuttable presumptions and permissive inferences.  

ARGUMENT 

I.   Issue One 

A. Preservation and Standard of Review 

The People agree with the standard of review and preservation statements 

articulated in the Opening Brief and Opening-Answer Brief.   
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B. Section 42-4-1101(4) Creates a Rebuttable Presumption 

Contrary to Hoskin’s assertion, the People acknowledge and accept that in 

every traffic infraction the People must “prove the liability of the defendant beyond 

a reasonable doubt.”  § 42-4-1708(3), C.R.S. 2015.  However, this burden is not 

dispositive of whether or not section 42-4-1101(4) creates a rebuttable presumption. 

Section 42-4-1101(4) is clear that a driver’s speed in excess of a posted speed 

limit is “prima facie evidence” that the speed was unreasonable and imprudent.   

This evidence remains sufficient proof of such fact, unless “contradicted and 

overcome” by other evidence.  § 42-4-1101(4).  Such language evinces a clear 

intent to create a rebuttable presumption.   Even Hoskin appears to acknowledge 

this fact. (Opening-Answer Brief p. 8).   

Because the plain language of section 42-4-1101(4) creates a rebuttable 

presumption, the question that remains is whether there is some other constitutional 

requirement preventing this interpretation.  There is not.   

In criminal proceedings, there is a presumption that a defendant is innocent.  

Imposing any sort of presumption in favor of guilt, therefore, would undermine the 

presumption of innocence and run afoul of the Constitution.  See Barnes v. People, 
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735 P.2d 869, 872 (Colo. 1987).   

However, unlike criminal proceedings, civil traffic infraction hearings have 

no presumption of innocence.  Indeed, a defendant may be found liable, and fines 

and surcharges imposed, if the defendant merely fails to appear for a hearing.  § 42-

4-1710(2), C.R.S. 2015; C.R.T.I. 16(a).   

And while the burden of proof in both instances is beyond a reasonable 

doubt, this standard does not prohibit a rebuttable presumption.  After all, proof 

beyond a reasonable doubt is not limited to criminal proceedings; it is also found in 

civil matters.  See § 13-25-127(2), C.R.S. 2015 (requiring proof beyond a 

reasonable doubt for civil claims of exemplary damages).  And ultimately, a burden 

of proof governs only the level of certainty with which the fact-finder must answer 

the question before it—that question being whether the asserting party has 

established his or her claim beyond a reasonable doubt (or by clear and convincing 

evidence, or by a preponderance of the evidence).  To suggest, as Hoskin does, that 

a rebuttable presumption somehow “waters down” a proof beyond a reasonable 

doubt standard but does not undermine other lesser burdens is specious at best.  

(Opening-Answer Brief p. 7).  With or without a rebuttable presumption, the 

burden of persuasion remains with the party on whom it was originally cast.  
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Krueger v. Ary, 205 P.3d 1150, 1154 (Colo. 2009); CRE 301.  

Additionally, despite Hoskin’s suggestion otherwise, criminal jury 

instructions provide little guidance in this matter.  Hoskin argues that, because a 

criminal jury instruction concludes that section 42-4-1101(4) creates a permissive 

inference in criminal matters, it also creates a permissive inference in other matters. 

 See COLJI-Crim. 42:08.SP (2014).  This argument ignores the application of the 

instruction it relies upon.  Criminal jury instructions apply to criminal proceedings. 

 Civil traffic infraction hearings, in contrast, have no juries.  Therefore, this 

instruction does not apply to this matter.  In any event, jury instructions “are not 

law, not authoritative, and not binding on this court.”  Krueger, 205 P.3d at 1154.   

However, to the extent Hoskin suggests it would be unfair and illogical to apply a 

rebuttable presumption to a traffic infraction being heard in a criminal proceeding, 

the People agree.1   

                                                 
1 When traffic infractions accompany criminal offenses, the rules of criminal 
procedure apply.  § 42-4-1708(1), C.R.S. 2015; C.R.T.I. 2.  Additionally, for clarity 
purposes, the People note that not all violations of the speeding statute are traffic 
infractions.  Speeds twenty-five or more miles per hour in excess of the reasonable 
and prudent speed are misdemeanor traffic offenses.  § 42-4-1101(12)(b), C.R.S.  
2015.  These are crimes themselves, and would be tried in a criminal proceeding.    
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In civil traffic infraction proceedings, due process requirements do not limit 

the applicability of rebuttable presumptions any more than they would in any other 

civil matter.  Consequently, this Court must effectuate the clear intent of section 42-

4-1101(4) and conclude it creates a rebuttable presumption.   

C. The Magistrate did not Shift the Burden of Persuasion 

Hoskin also asserts that by stating, “[t]he Court does not find that this is 

sufficient evidence that [Hoskin] was traveling in a reasonable and prudent 

manner,” the magistrate shifted the burden of persuasion to him.  He is mistaken. 

When read in context, it is clear that the magistrate was concluding that 

Hoskin’s mere assertion that he was driving reasonably and prudently is not legally 

sufficient to rebut the presumption raised by his speed.  This was appropriate ruling 

for the magistrate to make.   See Krueger, 205 P.3d at 1154 (“[W]hether the 

opponent’s evidence meets the burden [of going forward] is a question of legal 

sufficiency for the trial court.”). 

II. Issue Two 

A. Preservation and Standard of Review 

The People agree with the standard of review and preservation statements 

articulated in the Opening Brief and Opening-Answer Brief.   
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B. The Evidence Established Hoskin’s Liability 

Hoskin asserts that proof of his excessive speed was insufficient to establish 

he violated the speeding statute.  This Court cannot reach that conclusion.   

Hoskin was driving eighteen miles per hour over the posted speed limit.  R. 

Court File p. 73.  As previously noted this created a rebuttable presumption that his 

speed was unreasonable and imprudent.  Even if Hoskin rebutted that presumption, 

a permissive inference remained.  Krueger, 205 P.3d at 1154.  Because a permissive 

inference allows, but does not require, the fact-finder to infer an elemental fact from 

proof of the predicate fact, Jolly v. People, 742 P.2d 891, 896 (Colo. 1987), proof 

of a driver’s speed in excess of a posted speed limit is always legally sufficient to 

establish an unreasonable and imprudent speed.  See People v. Gibson, 203 P.3d 

571, 575 (Colo. App. 2008) (a court reviewing the sufficiency of the evidence must 

give the People the benefit of all reasonable inferences drawn fairly from the 

evidence).   

Concluding that an excessive speed is legally insufficient to establish a 

violation of the speeding statute would ignore the practical aspects of a speeding 

violation.  In most speeding cases, the primary, if not sole, evidence of 

unreasonable and imprudent speed will be the defendant’s speed in excess of the 
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statutorily described lawful speeds.  See § 42-4-1101(2), C.R.S. 2015.  Because 

those speeds are applicable for normal conditions, no other special hazard will 

typically be present.  Indeed, the lawful speeds do not apply when a “special hazard 

exists that requires a lower speed.”  Id.   

In order to accept Hoskin’s claim that the evidence was insufficient this 

Court necessarily must make a factual determination regarding the reasonableness 

and prudence of his speed.  That is not something this Court, or any appellate court, 

may do.  And because the District Court on appellate review did precisely that, this 

Court must reverse its order.  

 

Respectfully submitted this 11th day of December, 2015. 
 
DANIEL P. RUBINSTEIN 
District Attorney 
Twenty-First Judicial District 

            
      /s/ Jeremy Chaffin   
Jeremy Chaffin #43627 
Deputy District Attorney 

Filed electronically via ICCES, a signed original is on file at the Office of the 21st Judicial District Attorney.
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