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ISSUE GRANTED 

Whether the mandatory sentencing aggravator in section 18-1.3-

401(8)(a)(IV), C.R.S. (2014) applies to the crime of second degree assault 

as defined in section 18-3-203(1)(f), C.R.S. (2014).  

INTRODUCTION 

Under section 18-1.3-401(8)(a)(IV), the General Assembly has 

made clear that individuals who commit crimes while incarcerated as 

convicted felons are exposed to an aggravated sentencing range.  Under 

section 18-3-203(1)(f), the General Assembly has made it equally clear 

that offenders who assault peace officers or other similar officials while 

those offenders are confined or in custody should receive prison 

sentences that run consecutively to other sentences being served.  The 

rule is that it is presumed that where there is no conflict between two 

sentencing provisions both should be read together and applied at the 

same time.  The statutory language in these provisions do not conflict 

nor is there any other evidence that the General Assembly intended the 

consecutive sentencing provision to operate to the exclusion of the 
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aggravation provision.  Despite these circumstances, the court of 

appeals held to the contrary.  This Court should reverse. 

STATEMENT OF THE CASE AND FACTS 

A. Charges, Trial, and Sentencing 

 Defendant, Curtis Gordon Adams, assaulted a prison guard while 

incarcerated for a felony at Colorado State Penitentiary in Cañon City 

on March 6, 2008 (v.11, pp.213-224, 233-250; Exhibits 1-8).  Specifically, 

while defendant was being transported from his cell, he kicked a guard 

twice and “head butted” him (v.11, pp.246-51). 

 As a result, defendant was charged with one count of second 

degree assault under section 18-3-203(1)(f) (F4), which proscribes the 

knowing and violent application of physical force against the person of a 

peace officer while an offender is lawfully confined or in custody  (v.1, 

pp.4-5).   

 Prior to trial, the prosecution filed a notice of extraordinary 

aggravating circumstances under section 18-1.3-401(8)(a)(IV), C.R.S. 

(2014) (v.1, p.9).  In particular, the prosecution asserted that defendant 

was under confinement or in prison, or in any correctional institution as 
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a convicted felon, or an escapee from any correctional institution for 

another felony at the time of the commission of his current offense (v.1, 

p.9).  See § 18-1.3-401(8)(a)(IV).  If defendant were convicted, the 

presence of this circumstance would require the trial court to sentence 

him to at least the midpoint but not more than twice the maximum 

authorized in the presumptive range (v.1, p.9).  § 18-1.3-401(8)(a), 

C.R.S. (2014). 

 At trial, defendant requested and received an instruction on the 

lesser non-included offense of interference with governmental 

operations.  A jury convicted defendant of both offenses (v.1, pp.60-61). 

 At the sentencing hearing, the trial court asked the parties if 

aggravating defendant’s sentence under section 18-1.3-401(8)(a)(IV) 

would violate Blakely v. Washington, 542 U.S. 296 (2004), in light of the 

fact that defendant’s confinement in prison was not submitted to the 

jury (v.13, p.2).  The prosecutor believed there was no Blakely issue, and 

defense counsel argued that the issue should have been submitted to 

the jury (v.13, pp.3-4).  The court concluded the fact that defendant was 

incarcerated for a felony was Blakely-exempt (v.13, pp.4-5).   
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 The court found the aggravator was present and sentenced 

defendant to 12 years in prison, which was twice the maximum 

authorized in the presumptive range (v.13, p.14).  See § 18-1.3-

401(1)(a)(V)(A), C.R.S. (2014).  The sentence was imposed to run 

consecutively to defendant’s other sentences he was serving at the time 

of the assault (v.1, p.63). 

B. Court of Appeals’ Opinion 

On appeal, defendant asserted his sentence violated Blakely (COA 

Opening Brief, pp.14-17).  He claimed the trial court had aggravated his 

sentence under the general aggravating circumstance provision set 

forth in section 18-1.3-401(6) (Id.).  In response, the People noted that 

defendant’s sentence was actually aggravated under section 18-1.3-

401(8)(a)(IV), which rendered the aggravating circumstance Blakely-

exempt (COA Answer Brief, pp.10-12). 

Although defendant failed to make the argument, the People 

acknowledged that defendant’s aggravated sentence would be improper 

under People v. Willcoxon, 80 P.3d 817, 822 (Colo. App. 2002) (COA 

Answer Brief, pp.11-12).  In Willcoxon, the court of appeals held that 
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section 18-1.3-401(8)(a)(IV) does not apply to the crime of second degree 

assault as defined in section 18-3-203(1)(f). 

Rejecting the People’s argument that Willcoxon was wrongly 

decided, the court of appeals vacated defendant’s sentence and 

remanded for resentencing, concluding that because defendant was 

convicted under section 18-3-203(1)(f), his sentence could not be 

aggravated under section 18-1.3-401(8)(a)(IV).  People v. Adams, at 5-9 

(Colo. App. No. 10CA2454, January 9, 2014) (not published pursuant to 

C.A.R. 35(f)). 

This Court granted certiorari.   

SUMMARY OF THE ARGUMENT 

 Under the plain language of statutes, the sentencing aggravator 

in section 18-1.3-401(8)(a)(IV) applies to the crime of second degree 

assault under section 18-3-203(1)(f).  Pursuant to this Court’s 

precedents, it is presumed that where there is no conflict between two 

sentencing provisions both should be read together and applied at the 

same time.  Nothing in the statutory language prevents the operation of 

both provisions; there is no evidence that the legislature intended the 
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consecutive sentencing provision to operate to the exclusion of the 

aggravator; and the aggravator will not be present in every case.  Thus, 

the trial court properly understood the applicable sentencing range, and 

defendant’s 12-year sentence should be upheld.   

ARGUMENT 

The mandatory sentencing aggravator in section 
18-1.3-401(8)(a)(IV) applies to the crime of second 
degree assault as defined in section 18-3-203(1)(f).   

A. Standard of Review; Preservation 

At the sentencing hearing, the trial court imposed an aggravated 

sentence under section 18-1.3-401(8)(a)(IV) (v.13, p.14).  The People 

first raised the applicability of Willcoxon at the court of appeals.  Adams 

at 5-9.  Statutory interpretation is a question of law reviewed de novo.  

People v. McKimmy, 2014 CO 76, ¶19. 

B. Statutory Construction 

 When interpreting a statute, this Court’s “objective is to effectuate 

the intent and purpose of the General Assembly.”  Finney v. People, 

2014 CO 38, ¶12 (quoting Trujillo v. Colo. Div. of Ins., 2014 CO 17, 

¶17).  To determine the legislature’s intent, courts look first to the 
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statute’s plain language.  Id.  “Where the statutory language is clear 

and unambiguous,” courts apply the plain and ordinary meaning of the 

statute.  Id.  In addition, a reviewing court must read statutory 

provisions as a whole to accord consistent, harmonious, and sensible 

effect to all their parts.  A.S. v. People, 2013 CO 63, ¶10. 

 Consistent with this principle, where two statutory provisions do 

not conflict, or where an apparent conflict can be reconciled, the 

statutory provisions are read together to give both effect.  People v. 

Mojica-Simental, 73 P.3d 15, 18 (Colo. 2003).  “In the absence of any 

clear intent to the contrary, statutes that are part of a single scheme or 

that deal with the same subject should be construed harmoniously….”  

Martinez v. People, 69 P.3d 1029, 1033 (Colo. 2003).  “The legislature is 

presumed to intend that the various parts of a comprehensive scheme 

are consistent with and apply to each other, without having to 

incorporate each by express reference in the other statutory provisions.”  

Id.  Only when a specific statute irreconcilably conflicts with a statute 

of general application does the specific statute prevail to the exclusion 

of others.  See § 2-4-205, C.R.S. (2014). 
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C. Statutory Provisions 

1. § 18-3-203(1)(f) 

 Section 18-3-203(1)(f) defines second degree assault as the 

knowing and violent application of physical force against enumerated 

individuals while an offender is “lawfully confined or in custody.”  The 

statute prohibits force against peace officers, firefighters, emergency 

medical service providers, judges, officers of the court, individuals 

employed by or under contract with a detention facility, and individuals 

who work for youth services.  Id.1  Under the statute, a “person who 

participates in a work release program, a furlough, or any other similar 

authorized supervised or unsupervised absence from a detention 

facility…who is required to report back to the detention facility at a 

specified time is deemed to be in custody.”  Id.   

 The application of the statute is not limited to detention or 

correctional facility situations.  Wieder v. People, 722 P.2d 396, 398 

(Colo. 1986); People v. Armstrong, 720 P.2d 165, 167-68 (Colo. 1986).  

Rather, the statute “imposes sanctions on assaults which occur not only 

                                      
1 Emergency medical service provides were added to the statute in 2014.  
Ch. 336, sec. 6, § 18-3-203(1)(f), 2014 Colo. Sess. Laws 1497.  
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when an offender has been convicted and is serving a sentence, but also 

when an offender is confined or in custody as a result of being charged 

with a crime.”  People v. Benavidez, 222 P.3d 391, 394 (Colo. App. 2009) 

(internal quotations and emphasis omitted).  The clear intent of the 

statute is to prohibit violence against peace officers, firefighters, and 

other individuals in custodial settings.  Id.   

 Section 18-3-203(1)(f) also has a sentencing provision.  

Specifically, a sentence “shall be served in the department of corrections 

and shall run consecutively with any sentences being served by the 

offender.”  Id.2  The clear intent of the sentencing provision is to deter 

custodial assaults by mandating prison time and guaranteeing that the 

prison time is served separate and independent from other offenses.  

Benavidez, 222 P.3d at 394.   

                                      
2 This Court has granted certiorari on which sentences a defendant’s 
sentence under section 18-3-203(1)(f) should run consecutively to.  See 
People v. Diaz, 2012 COA 158, cert. granted July 1, 2013 (12SC939).  In 
addition, the first degree assault statute has identical language.  § 18-3-
202(1)(f), C.R.S. (2014).     
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2. § 18-1.3-401(8)(a)(IV) 

 Section 18-1.3-401(8)(a) requires a trial court to sentence an 

offender to “at least the midpoint in the presumptive range but not 

more than twice the maximum” if certain “extraordinary aggravating 

circumstances” are present.  One of those circumstances is if the 

“defendant was under confinement, in prison, or in any correctional 

institution as a convicted felon, or an escapee from any correctional 

institution for another felony at the time of the commission of the 

felony.”  § 18-1.3-401(8)(a)(IV). 

D. Analysis 

1. The plain language of § 18-3-
203(1)(f) does not conflict with or 
preclude the application of § 18-
1.3-401(8)(a)(IV).   

 Here, there is no conflict between sections 18-1.3-401(8)(a)(IV) and 

18-3-203(1)(f).  The two statutes can be read together and applied at the 

same time in a straightforward manner.  Therefore, the mandatory 

aggravator in section 18-1.3.-401(8)(a)(IV) should apply to convictions 

for second degree assault under section 18-3-203(1)(f). 
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 If a person is convicted under section 18-3-203(1)(f) and was not 

confined as a convicted felon at the time of the offense, he or she would 

receive a sentence in the presumptive range for a class four felony – two 

to six years.  See § 18-1.3-401(1)(a)(V)(A).  In addition, his or her 

presumptive range sentence would be “served in the department of 

corrections” and would “run consecutively with any other sentences 

being served by the offender.”  § 18-3-203(1)(f).   

 If an offender were confined as a felon at the time of the assault, 

his or her sentence would be at least the midpoint but not more than 

twice the maximum in the presumptive range – four to 12 years.  § 18-

1.3-401(1)(a)(V)(A) & (8)(a)(IV).  Similarly, the aggravated sentence 

would run consecutively “with any other sentences being served by the 

offender.”  § 18-3-203(1)(f). 

 There is no conflict because the sentencing provision in each 

statute deals with two entirely different aspects of an offender’s 

sentence for second degree assault.  The general aggravator in section 

18-1.3-401(8)(a)(IV) deals with the length of a particular offender’s 

sentence, punishing more severely those offenders who commit crimes 
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while incarcerated for a felony with a longer term of years.  Conversely, 

the consecutive sentencing provision in section 18-3-203(1)(f) concerns 

when an offender serves that longer term of years relative to other 

sentences, guaranteeing that an offender serves the sentence apart 

from and independent to any other crimes he or she has committed.  

Each aspect of the sentence serves a different purpose, and the General 

Assembly is free to pursue both goals simultaneously.   

 Because the plain language of the two statutes can be read 

together and applied harmoniously, it is presumed that the legislature 

intended both to be effective.  See Mojica-Simental, 73 P.3d at 18; 

Martinez, 69 P.3d at 1033; see also People v. Robinson, 187 P.3d 1166, 

1177 (Colo. App. 2008); People v. Cordova, 199 P.3d 1, 5 (Colo App. 

2007).  In addition, nothing “in the statutory scheme suggests an intent 

to relieve a defendant of liability from…aggravation.  To conclude 

otherwise would lead to an absurd result by “thwarting an obvious 

legislative intent to enhance sentences” for offenders who commit 

crimes while incarcerated for a felony.  Martinez, 69 P.3d at 1033.   
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 In fact, the court of appeals’ interpretation provides a windfall for 

convicted felons who violate section 18-3-203(1)(f).  Indeed, it is easy to 

provide an example to demonstrate how the court of appeals’ decision 

thwarts the General Assembly’s intent to punish felons more severely 

and leads to an absurd result.  Two offenders are serving probation.  

One offender was convicted of a felony while the other was convicted of 

a misdemeanor.  As a condition of probation, each offender is sentenced 

to serve 60 days in jail.  See § 18-1.3-202(1), C.R.S. (2014).  While under 

confinement in jail, each offender assaults a peace officer and violates 

section 18-3-203(1)(f).  Despite the fact that the General Assembly has 

determined that the offender who was under confinement for a felony 

should be exposed to an aggravated sentencing range, both offenders 

would be subject to the same sentencing range under the court of 

appeals’ interpretation – two to six years.  This straightforward 

example demonstrates that the court of appeals erred when it concluded 

that the general aggravator does not apply to convictions under section 

18-3-203(1)(f).  See Frazier v. People, 90 P.3d 807, 811 (Colo. 2004) (an 
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interpretation that leads to an illogical or absurd result will not be 

followed). 

2. Andrews and Willcoxon do not 
compel a different result. 

 Contrary to this straightforward application of both statutes, the 

court of appeals held that the consecutive sentencing provision controls 

to the exclusion of section 18-1.3-401(8)(a)(IV). 

 In Willcoxon, the court held that section 18-1.3-401(8)(a)(IV) did 

not apply to a conviction under section 18-3-203(1)(f).  80 P.3d at 822.  

While the court acknowledged that the “prosecution’s argument that 

both sentencing statutes apply might be reasonable,” it nevertheless 

concluded that its holding was compelled by People v. Andrews, 871 

P.2d 1199 (Colo. 1994).  Id. 

 In Andrews, this Court held that the prior codification of the 

convicted felon/escapee aggravator that is now located at section 18-1.3-

401(8)(a)(IV) did not apply to sentencing for an escape or attempted 

escape conviction because its application would render part of the 

escape statute meaningless.  Id. at 1202-03.  There, the legislature had 

classified escape following conviction for a felony (other than class 1 or 
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2) as a class 3 felony.  See § 18-8-208(2), C.R.S. (2014).  If the 

mandatory aggravator were applied to sentences for escape, then it 

“would apply automatically to every individual convicted of class 3 

felony escape.”  Andrews, 871 P.2d at 1202.  In other words, every 

person convicted of class 3 felony escape would face a sentencing range 

of 10 to 32 years because he would always be an “escapee,” which went 

beyond the presumptive range for a class 2 felony.  Id. at 1202 n.8.  

Because “in each and every case an enhanced sentence would be 

imposed on the defendant,” the legislature’s classification of escape as a 

class 3 felony would be “effectively render[ed] meaningless.”  Id. at 

1202.  “Such a conclusion [was] contrary to the presumption that an 

entire statute, giving force and effect to all its parts, is intended to be 

effective.”  Id. 

 This Court also noted that the escape statute had a provision 

requiring consecutive sentencing.  Id. at 1203.  The existence of this 

provision “cut[] against the likelihood that the legislature intended the 

additional punishment of the application of the sentence enhancement 

provision at issue in every instance.”  Id. (emphasis added).  Thus, this 
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Court concluded that the “legislature did not intend to punish escape 

and attempted escape through application of” section 18-1.3-

401(8)(a)(IV).  Id.  Further, this Court emphasized that its holding was 

limited to crimes of escape.  Id.   

 Relying exclusively on Andrews, the court of appeals, in both 

Willcoxon and in this case, held that the legislature did not intend to 

punish violations of section 18-3-203(1)(f) through the application of the 

general aggravator in section 18-1.3-401(8)(a)(IV).  Willcoxon, 80 P.3d at 

822; Adams at *5-8.  In reaching this conclusion, the court of appeals 

relied only on the second rationale from Andrews, namely that section 

18-3-203(1)(f) had a consecutive sentencing provision.     

 However, this conclusion was erroneous because the first rationale 

in Andrews was essential to this Court’s holding.  As a threshold issue, 

this Court determined whether the mandatory aggravator and the 

escape statute could be read together to give effect to both statutes.  

Andrews, 871 P.2d at 1201-02.  Such a reading was not possible because 

applying the aggravator rendered part of the escape statute 

meaningless.  Id. at 1202.  Because the circumstances of the aggravator 
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would be present in every case, applying it would be contrary to the 

legislature’s classification of escape as a class 3 felony.  This conclusion 

overcame the presumption that the “legislature is presumed to intend 

that the various parts of a comprehensive scheme are consistent with 

and apply to each other, without having to incorporate each by express 

reference in the other statutory provisions.”  Martinez, 69 P.3d at 1033.   

 The consecutive sentencing provision in the escape statute was 

only further evidence that the legislature did not intend the general 

aggravator to apply.  Indeed, this Court, in discussing the consecutive 

sentencing provision, stated that it was evidence that the legislature 

did not intend for the aggravator to apply “in every instance,” a clear 

reference to the threshold issue that found a conflict between the 

statutes.  Andrews, 871 P.2d at 1203.  Without the first rationale, the 

Andrews court would not have had to look to the consecutive sentencing 

provision of the escape statute to discern legislative intent.  Rather, 

both statutes would have operated together.  Because the aggravator 

would not apply to every conviction under section 18-3-203(1)(f), the 
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court of appeals erred when it concluded that Andrews compelled the 

conclusion that the general aggravator was not applicable.  

 In sum, merely because a consecutive sentencing provision exists 

does not mean it controls to the exclusion of other general sentencing 

provisions.  Only if there is a conflict must the specific provision control.  

See Andrews, 871 P.2d at 1203.  As previously discussed, section 18-1.3-

401(8)(a)(IV) can be harmoniously read with the consecutive sentencing 

provision of section 18-3-203(1)(f) without rendering anything in either 

statute meaningless or absurd.   Section 18-1.3-401(8)(a)(IV) applies 

only when someone commits another crime while the offender is 

incarcerated as a convicted felon.  Contrary to the circumstances in 

Andrews, the statute would not apply automatically to every conviction 

under section 18-3-203(1)(f).  In fact, this Court has specifically noted 

that an individual need not be incarcerated as a convicted felon to 

violate that section – he or she need only be lawfully confined or in 

custody.  See Wieder, 722 P.2d at 398; Armstrong, 720 P.2d at 167-68. 
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3. No other principles of statutory 
construction compel a different 
result. 

 In Willcoxon, the court of appeals also noted that the legislature 

had twice amended the general aggravator and repealed and reenacted 

it in the years since Andrews was decided.  80 P.3d at 822.  The court of 

appeals viewed this as evidence of the legislature’s “approval of the 

Andrews court’s interpretation.”  Id.  However, the reasoning of the 

court of appeals is premised on the fact that Andrews applies to section 

18-3-203(1)(f).  As discussed above, that is not the case.  Thus, the 

statutory amendments and reenactment of the general aggravator do 

not support the holding in Willcoxon. 

4. Application 

 Here, the trial court was aware that the sentencing range for 

defendant’s current offense was four to 12 years under section 18-1.3-

401(8)(a)(IV) and sentenced him to 12 years, with the sentence running 

consecutively to defendant’s previous offenses.  Thus, the trial court 

acted appropriately, and the court of appeals erred when it vacated the 

sentence. 
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CONCLUSION 

The holdings in this case and Willcoxon are based on a 

misinterpretation of Andrews.  In Andrews, this Court did not hold that 

a consecutive sentencing provision should operate to the exclusion of 

other sentencing provisions that aggravate an offender’s sentence.  

Rather, Andrews held that the previous version of section 18-1.3-

401(8)(a)(IV) did not apply to the crime of escape because it would 

render part of the escape statute meaningless.  That circumstance is not 

present under the second degree assault statute.  Thus, the plain 

language of the statutes controls, and both provisions should operate 

together.   

Therefore, the People respectfully request that this Court reverse 

the judgment of the court of appeals.   
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