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STATEMENT OF THE ISSUES 

 

I. Whether the trial court erred by following this Court’s 

precedents and declining to instruct the jury on entrapment 

where Fletcher denied committing the offense.1 

 

II. Whether the court abused its discretion and reversibly erred 

by allowing the prosecution to commit misconduct. 

 

STATEMENT OF THE CASE AND FACTS 

This case involves Keith Fletcher’s possession and distribution of 

a controlled substance and illegal possession of a weapon (“POWPO”) 

(see PR. Vol. 1 pp. 1-2 (indictment), 176-81 (verdicts)).2  Fletcher met 

                                      
1  See, e.g., People v. Hendrickson, 45 P.3d 786, 791 (Colo. App. 2001) 
(“Thus, we view the rule in Colorado to require a defendant to admit 
committing acts that would otherwise constitute an offense before being 
entitled to assert an affirmative defense of entrapment”).  
2  Fletcher had two prior felony convictions, including one involving the 
distribution of narcotics (see PR. Vol. 1 pp. 137, 146-47; Vol. 4 pp. 5-6). 
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with a confidential informant (“CI”) and sold him a handgun and two 

baggies of methamphetamine (see id.). 

The CI informed police that Fletcher had methamphetamine and a 

gun for sale and worked with Investigator Holt on controlled buys (see 

R. 12/17/12 pp. 232-34; 12/18/12 pp. 60-63, 134-35, 195-96).   

In the first transaction, on the afternoon of February 8, 2012, the 

CI contacted Fletcher about purchasing a handgun and 

methamphetamine (see R. 12/17/12 pp. 233-34; 12/18/12 pp. 27-28, 65-

66, 196).  Fletcher picked up the CI and sold him a “30” bag of 

methamphetamine (for $30) (see R. 12/17/12 pp. 238-40; 12/18/12 pp. 69-

71, 107-08, 132, 172-73).  After dropping off other passengers, Fletcher 

took the CI back to Fletcher’s house and sold him the handgun for $150 

(see R. 12/17/12 pp. 240-42, 267-69; 12/18/12 pp. 34-35, 71-73, 112-15, 

173-75).  The CI asked if Fletcher could get him a larger amount of 

methamphetamine (a “teener”) and Fletcher told the CI to wait while he 

went to get it (see R. 12/17/12 pp. 242-44, 12/18/12 pp. 74-75).  Because 

the CI had to leave before Fletcher returned, they agreed to meet up 
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later for this second transaction (see R. 12/17/12 pp. 244-45; 12/18/12 pp. 

76-77, 88). 

In the second transaction, two hours after the first, the CI went to 

a convenience store to meet Fletcher (see R. 12/17/12 pp. 245-47; 

12/18/12 pp. 88-89, 187-88, 200).  He called Fletcher, who was having 

car problems, and the CI began walking to the park where Fletcher was 

working on his car (see R. 12/17/12 pp. 247-48; 12/18/12 pp. 92-93, 188, 

201).  Fletcher got his car started, picked up the CI, and drove to an 

AutoZone store (see R. 12/17/12 p. 248; 12/18/12 pp. 93-94, 188-89, 202).  

Fletcher and the CI went into the store, while two women passengers 

waited in the car (see R. 12/18/12 pp. 94-95, 189).  After they got back 

into Fletcher’s car, the CI complained that the transaction was taking 

too long and asked to be dropped off (see R. 12/17/12 pp. 248-49, 276-77; 

12/18/12 pp. 39-40, 96-97).  Fletcher handed the CI a tin containing the 

“teener” of methamphetamine, the CI paid him, and was dropped off 

(see R. 12/17/12 pp. 248-49, 270-71; 12/18/12 pp. 35, 96-97, 190-91). 

Police surveillance units observed Fletcher and the CI at both 

transactions and the CI wore a transmitter, though the audio for the 
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second transaction was unclear (see R. 12/18/12 pp. 168-71, 112-15, 119-

20, 185, 191, 198; 12/17/12 p. 232; PR. Vol. 3, Exhibit 9 (audio CD)).  

Police also searched the CI before and after each transaction and 

testing confirmed both baggies he received from Fletcher contained 

methamphetamine (see R. 12/17/12 pp. 236, 252; 12/18/12 pp. 81, 88-89, 

98, 168, 186, 192; PR. Vol. 3, Exhibit 10 (lab report)). 

At trial, Fletcher argued through counsel that he had not 

possessed or distributed any methamphetamine and had been falsely 

accused by his mere presence at these transactions and association with 

others who sold drugs to the CI (see, e.g., PR. Vol. 1 p. 173 (theory of 

defense instruction); R. 12/19/12 pp. 32-38 (Defense closing argument)).  

He also claimed the gun always belonged to the CI and Fletcher had 

held it as collateral until the CI paid back a loan (see R. 12/17/12 pp. 

222-25).  

The jury did not believe these theories and convicted Fletcher of 

distribution methamphetamine, POWPO, and two counts of possession 

of methamphetamine (see R. 12/19/12 pp. 65-66; PR. Vol. 1 pp. 176-81).  

The jury did, however, acquit Fletcher of the “special offender” 
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enhancement, likely because of the temporal and physical separation 

between the methamphetamine sales and the transfer of the unloaded 

gun (see id.).  

On appeal, Fletcher contends the trial court erred by: (1) refusing 

to instruct the jury on the affirmative defense of entrapment; and (2) 

failing to prevent prosecutorial misconduct during opening statements, 

the presentation of evidence and closing argument. 

Both claims fail. 

SUMMARY OF THE ARGUMENTS 

 The trial court did not err by refusing to instruct the jury on the 

affirmative defense of entrapment because: (1) legally, this statutory 

defense is not available where the defendant denies committing the 

underlying offense; and (2) factually, the evidence did not support an 

entrapment instruction because it did not establish each element of this 

subjective test that focuses on Fletcher’s particular state of mind. 

 The trial court also did not err by failing to prevent alleged 

prosecutorial misconduct because: (1) the court sustained Fletcher’s 
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objections and Defense counsel did not seek further relief, thereby 

leaving no issue for appellate review; (2) the prosecutor’s opening 

remarks, in context, did not constitute misconduct; (3) the prosecutor 

properly sought an explanation from the CI on redirect after Fletcher 

“opened the door” to why the CI was unsure if Fletcher would sell him 

methamphetamine during the gun transaction; and (4) an isolated 

remark in the prosecutor’s rebuttal closing argument was neither 

improper nor plain error. 

ARGUMENTS 

I. The trial court correctly refused to instruct the 
jury that Fletcher’s distribution of 
methamphetamine could be justified by 
entrapment. 

Fletcher claims the trial court reversibly erred by declining to 

instruct the jury on entrapment where he denied any conduct that 

would constitute the crime of distribution of a controlled substance (see 

OB pp. 8-27). 

This claim fails because: 
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(1) the trial court’s instructions accurately reflect Colorado law 

that the statutory affirmative defense of entrapment is not 

available to defendants who deny committing the crime; see, 

e.g., People v. Taylor, 2012 COA 91, ¶35 (“the affirmative 

defense of entrapment is not available to a defendant who 

denies commission of the crime”);3 People v. Santana, 240 

P.3d 302, 310 (Colo. App. 2009) (same);4 People v. Grizzle, 

140 P.3d 224, 226 (Colo. App. 2006) (same); Hendrickson, 45 

P.3d at 793 (same); and  

(2) even if theoretically available, there was no evidence to 

support an entrapment defense in this case. 

A. Background. 

Four months before trial, Fletcher filed a “notice of defenses” in 

which he generally denied his guilt and additionally endorsed the 

                                      
3  Abrogated on other grounds as stated in People v. Omwanda, 2014 
COA 125, ¶15. 
4  Overruled on other grounds, 255 P.3d 1126 (Colo. 2011). 
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defenses of entrapment, renunciation/abandonment, and mistake of fact 

or law (see PR. Vol. 1 p. 41). 

At the start of the second day of trial, the trial court raised a 

concern that the prosecution might be allowed to present C.R.E. 404(b) 

evidence of Fletcher’s predisposition to distribute narcotics (i.e. his prior 

distribution conviction) if he presented an entrapment defense (see R. 

12/18/12 pp. 7-8).   

The prosecution confirmed that Fletcher had endorsed this 

defense, but noted that Defendant would need to present evidence that 

basically admitted to distribution of methamphetamine in order to 

receive an entrapment instruction (see id. pp. 8-9).  

The court agreed with this reading of Colorado law and asked 

Defense counsel if Fletcher anticipated admitting to the facts 

underlying the distribution or if the entrapment issue should be ignored 

(see id. p. 9).  

This prompted the following exchange: 

[Defense Counsel]: Okay. I know it was actually endorsed 
by prior counsel in the case. It was 
endorsed. I can tell the court that I -- I 
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don’t anticipate that there will be 
evidence essentially that Mr. Fletcher 
is admitting to all the elements but for 
the entrapment. It’s our argument 
that the fact that there is some 
evidence of entrapment has already 
been elicited through the testimony, 
essentially that you know Mr. Fletcher 
was contacted; and there were 
repeated efforts to buy. It wasn’t the 
other way around. 

  
 There is evidence of entrapment. And 

there’s eviden[ce] that a jury could 
find that a distribution took place. 
And if there’s evidence for a jury to 
find that, and there's a scintilla of 
evidence that it was because of 
entrapment then they should -- then 
we should be entitled to the 
affirmative defense instruction to 
entrapment. 

 
THE COURT: Well, I don’t disagree with you. But 

I’m not sure I’m understanding 
whether or not you are saying that 
your client will be admitting to the 
elements because that will be 
required. 

 
[Defense Counsel]:  I don’t expect that to happen. 
 
THE COURT:  Okay. So no entrapment will be 

available then. Okay. That’s fine. And 
that’s your call. I have no problem 
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with that. I’m just wanting to make 
[s]ure where we’re going. 

 
[Defense Counsel]:  Even giving that, Your Honor, I 

certainly – with that argument I’m 
going to ask the court to mark as 
tendered and rejected or whatever. 

(see id. pp. 9-10).5 

 Later that day, during the jury instruction conference, Defense 

counsel raised entrapment again, admitting that its availability would 

depend on whether Fletcher testified (see id. pp. 151-52).  The 

prosecution agreed that it was premature to discuss entrapment before 

the close of evidence (see id. p. 155).  

 Fletcher did not testify and neither party mentioned the potential 

availability of entrapment again.  Instead, Fletcher’s theory of defense 

was that he had never possessed or distributed any methamphetamine, 

it was a different person’s voice on the taped conversation with the CI 

and he was being wrongly accused based on his mere presence at drug 

transactions and association with others who distributed 
                                      
5  Fletcher implies that the trial court agreed that the direct and partial 
cross-examination of the CI had established the elements of entrapment 
(see OB pp. 9, 14).  This appears inaccurate.  Reading the complete 
exchange in context does not suggest any such finding. 
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methamphetamines (see PR. Vol. 1 pp. 173 (theory of defense 

instruction), 164 (instruction on guilt by association and mere presence 

being insufficient evidence of a crime), 162 (instruction on the limitation 

of inferences to be drawn from evidence); R. 12/19/12 pp. 32-38 (Defense 

closing argument – arguing Fletcher is not the one speaking on the 

recording of the first controlled buy with the CI and lack of 

investigation or proof that the women in the car did not perform the 

second controlled buy later that day)). 

B. Standards of review. 

Although Fletcher tendered an entrapment instruction, he did not 

challenge the validity of this Court’s precedents or present his current 

arguments when arguing for his proposed instruction at trial (compare 

R. 12/18/12 pp. 9-10 with OB pp. 14-27 (arguing at length against the 

validity and applicability of this Court’s entrapment jurisprudence)).  

Though this appears insufficient to preserve an instructional claim 

under Crim. P. 30, our Supreme Court has found the mere filing of a 

competing instruction is sufficient to preserve such issues for appeal.  

See Thomas v. People, 820 P.2d 656, 659 (Colo. 1991) (to preserve an 



 

12 

instruction error, a defendant must “make a timely, specific objection to 

a jury instruction or . . . tender an alternative instruction that more 

accurately states the law”) (emphasis added); see also People v. Pahl, 

169 P.3d 169, 183 (Colo. App. 2006) (tendering an alternative 

instruction is sufficient to preserve instructional error for appeal); but 

cf. Crim. P. 30 (“All instructions shall be submitted to the parties, who 

shall make all objections thereto before they are given to the jury.  Only 

the grounds so specified shall be considered on motion for a new trial or 

on [appellate] review”).6 

The People also agree that this Court reviews jury instructions de 

novo to determine whether the instructions as a whole accurately 

informed the jury of the governing law (see OB p. 8).  People v. Lucas, 

232 P.3d 155, 162 (Colo. App. 2009).  De novo review also applies to the 

question of whether Fletcher offered “some competent evidence” to 

support an affirmative defense of entrapment.  The Court must 

“determine as a matter of law, whether the offer in the record, 
                                      
6  This case illustrates the problems with this approach because the 
trial judge had no opportunity to consider or develop a record 
addressing the claims Defendant now presents on appeal. 
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considered in a light most favorable to defendant[], is substantial and 

sufficient in both quantity and quality to support the statutory 

defense.”  People v. Brante, 232 P.3d 204, 209 (Colo. 2009). 

But the People do not agree that the denial of an affirmative 

defense instruction requires automatic reversal because it can never be 

harmless (see OB pp. 8-9).  Fletcher’s position incorrectly equates the 

omission of an affirmative defense instruction with structural error, 

which only applies to “a very limited class of cases.”  Neder v. United 

States, 527 U.S. 1, 8 (1999) (quoting Johnson v. United States, 520 U.S. 

461, 468 (1997) (listing examples)).  Unlike structural errors, “an 

instruction that omits an element of the offense does not necessarily 

render a criminal trial fundamentally unfair or an unreliable vehicle for 

determining guilt or innocence.”  Id.  Thus, “the omission of an element 

is subject to harmless-error analysis.” Id. at 10.   

In Colorado, “an affirmative defense basically admits the doing of 

the act charged but seeks to justify, excuse or mitigate it.” People v. 

Huckleberry, 768 P.2d 1235, 1238 (Colo. 1989).  This effectively makes 

the defense into an additional element that the prosecution must 
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disprove beyond a reasonable doubt.  People v. Pickering, 276 P.3d 553, 

555 (Colo. 2011).  Because the omission of an element is reviewed for 

harmless error, this same analysis applies to the omission of an 

affirmative defense instruction. 

In fact, divisions of this Court have applied a harmless error 

analysis to the precise issue here – the allegedly erroneous omission of 

an entrapment instruction.  See Taylor, 2012 COA 91, ¶32 (citing 

Brown v. People, 239 P.3d 764, 767 (Colo. 2010)).  Thus, even if Fletcher 

were legally and factually entitled to an entrapment instruction, his 

distribution conviction should be affirmed if the Court finds no 

reasonable probability that the omission of this defense contributed to 

his conviction.  See Brown, 239 P.3d at 767; Griego v. People, 19 P.3d 1, 

9 (Colo. 2001). 

C. The court properly rejected the 
entrapment instruction as legally 
barred. 

 Colorado recognizes two types of defenses to criminal charges: 

traverse defenses and affirmative defenses.  Pickering, 276 P.3d at 555.  

A traverse defense “effectively refute[s] the possibility the defendant 



 

15 

committed [the] charged act by negating an element of the act.” Id. 

(quoting Huckleberry, 768 P.2d at 1238).  By contrast, affirmative 

defenses “admit the defendant’s commission of the elements of the 

charged act, but seek to justify, excuse or mitigate the commission of 

[this] act.”  Id.  

 Entrapment is an affirmative defense that applies where a 

defendant presents some credible evidence that: 

[t]he defendant engaged in the proscribed conduct because 
he was induced to do so by a law enforcement official or 
other person acting under his direction, seeking to obtain 
evidence for the purpose of prosecution, and the methods 
used to obtain that evidence were such as to create a 
substantial risk that the acts would be committed by a 
person who, but for such inducement, would not have 
conceived of or engaged in conduct of the sort induced.  
Merely affording a person an opportunity to commit an office 
is not entrapment even though representations or 
inducements calculated to overcome the offender’s fear of 
detection are used. 
 

§18-1-709, C.R.S. (2012); see, e.g., People v. Sprouse, 983 P.2d 771, 775 

(Colo. 1999) (recognizing entrapment is an affirmative defense); 

Hendrickson, 45 P.3d at 790 (same). 
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 Construing this statute in conjunction with Colorado’s affirmative 

defense law, divisions of this Court have consistently held “that 

Colorado’s entrapment statute ‘presupposes the commission of acts that 

would constitute an offense’ and therefore that ‘a defendant must admit 

having engaged in the proscribed conduct to be entitled to an 

entrapment instruction.’”  People v. Brown, 218 P.3d 733, 738 (Colo. 

App. 2009)7 (quoting Hendrickson, 45 P.3d at 792)); see also Taylor, 

2012 COA 91, ¶33; Santana, 240 P.3d at 310; Grizzle, 140 P.3d at 226. 

 Contrary to these authorities, Fletcher contends he was legally 

entitled to an entrapment instruction because: (1) Hendrickson and its 

progeny are wrong, Colorado should instead follow the United States 

Supreme Court’s reasoning in Mathews;8 (see OB pp. 14-19); (2) the 

Hendrickson line of cases does not apply because Fletcher did not 

testify, thereby creating no potential for perjury in presenting 

inconsistent defenses (see id. pp. 19-23); and (3) the Colorado Supreme 

                                      
7  Affirmed on other grounds in Brown, 239 P.3d 764. 
8  Mathews v. United States, 485 U.S. 58, 65-66 (1988) (finding as a 
matter of federal common law that a defendant can raise inconsistent 
defenses including the affirmative defense of entrapment). 
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Court’s Brown decision demonstrates a legal right to present 

inconsistent defenses (i.e. an entrapment defense while denying 

Fletcher distributed methamphetamines)  (see id. pp. 23-27). 

 Each of these claims fail. 

 First, Defendant’s reliance on the 1988 Mathews decision is 

misplaced because Colorado’s entrapment defense and its limitations 

are defined by our General Assembly – rather than having been left to 

the courts.  See Mathews, 485 U.S. at 66 (limits on federal entrapment 

were “left for the courts” because “Congress . . . has never spoken on the 

subject”); Hendrickson, 45 P.3d at 792 (rejecting Mathews and 

construing Colorado’s entrapment statute as “presuppose[ing] the 

commission of acts that would constitute an offense” and therefore “a 

defendant must admit having engaged in the proscribed conduct to be 

entitled to an entrapment instruction.”).  In so holding, the Hendrickson 

court relied not only upon the plain text of Section 18-1-709, but also on 

a Colorado Supreme Court precedent identifying the elements of this 

statutory defense as including: “the defendant must in fact have 

engaged in the proscribed conduct because he was induced to do so by a 
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law enforcement official or other person acting under his direction.”  45 

P.3d at 792 (quoting Evans v. People, 706 P.2d 795, 799 (Colo. 1985)). 

 Because Fletcher’s argument does not challenge (or even confront) 

this statutory interpretation, this Court should join the unbroken line of 

cases since Hendrickson applying our legislature’s limits on the 

statutory defense of entrapment.9 

 Second, the legislative limitations on this affirmative defense and 

this Court’s entrapment jurisprudence do not suddenly disappear 

simply because a defendant chooses not to testify.  The key requirement 

in Section 18-1-709 is not whether a defendant testifies, but whether 

“defendant denies committing the crime.”  Hendrickson, 45 P.3d at 791.  

Thus, where a defendant strategically chooses to pursue a different 

                                      
9  Rather than addressing the text of 18-1-709 or the elements identified 
by Evans, Fletcher instead makes policy arguments in favor of 
Mathews, cites cases from other jurisdictions that chose to follow 
Mathews, and points to the general affirmative defense statute (OB pp. 
17-19).  These claims add nothing to the analysis because: (1) general 
policy principles cannot override statutory language; (2) none of the 
cited foreign authorities interpreted Colorado’s entrapment statute; and 
(3) even assuming conflict, the more specific entrapment statute 
“prevails as an exception to the general provision” in section 18-1-
407(1).  See §2-4-205, C.R.S. (2014). 
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theory of defense, courts can properly refuse to instruct on an 

inconsistent affirmative defense or justification.  See Brown, 218 P.3d at 

737 (recognizing that the doctrines of “judicial admission” and “deemed 

election” prohibit a defendant from requesting a lesser non-included 

offense instruction that conflicts with a defendant’s testimony or theory 

of defense) (discussing People v. Garcia, 826 P.2d 1259 (Colo. 1992)); cf. 

People v. Houser, 2013 COA 11, ¶12 (finding an affirmative defense 

instruction should have been given because “it was the trial court’s 

ruling, and not defendant’s strategic choice,” which caused him to argue 

that he did not commit the criminal acts). 

 Here, Fletcher’s theory of defense was that he was merely present 

during the drug transactions, someone else was the “drug dealer” whose 

voice is heard on the recorded exhibit, and the women in his car must 

have engaged in the second drug deal (see PR. Vol. 1 p. 173 (theory of 

defense instruction); R. 12/19/12 pp. 32-38 (Defense closing argument)).  

Therefore, instructing the jury on entrapment would be fundamentally 

inconsistent with this defense because it would amount to an admission 

that Fletcher engaged in the drug deals, but did so because the CI’s 
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inducements persuaded him to conceive of and then commit these 

crimes.  That Fletcher himself did not testify is irrelevant because, as 

Garcia noted, a binding admission can come from either the defendant 

or his attorney through arguments.  Garcia, 826 P.2d at 1263; see also 

Larson v. A.T.S.I., 859 P.2d 273, 276 (Colo. App. 1993) (counsel’s 

statement during closing argument constituted a judicial admission 

because it was unequivocal and pertained to a factual matter).  

 Even assuming entrapment could theoretically apply where a 

defendant merely argued the People had not met their burden of proof, 

that is not the case here because Defense counsel unequivocally stated 

in both opening statements and closing arguments that Fletcher did not 

possess or distribute the methamphetamine (R. 12/17/12 pp. 221-25 

(opening); 12/19/12 pp. 32-38 (closing)). Fletcher is bound by those 

statements.  Thus, the trial court properly barred Fletcher from 

contradicting his theory of the case with a simultaneous claim that the 

government induced him to sell drugs as this would not be “consistent 

with honesty and good faith.” Garcia, 826 P.2d at 1263.  
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 Third, Fletcher’s reliance on our Supreme Court’s Brown decision 

is also misplaced because that case was limited to lesser included 

offenses and no subsequent case has expanded its reasoning to 

affirmative defenses.  See Taylor, 2012 COA 91, ¶¶34-35.  Brown held 

“that a defendant who maintains his innocence throughout trial ‘is not 

automatically barred from seeking jury instructions on a lesser included 

offense or on a related, voluntary intoxication defense.  Rather, these 

jury instructions remain available provided that there is a rational 

basis for them in the evidence.’”  Taylor, 2012 COA 91, ¶34 (quoting 

Brown, 239 P.3d at 770). 

 Importantly, Brown said nothing about changing Colorado law to 

permit inconsistent defenses in the context of entrapment despite the 

fact that the Court of Appeals decision it was reviewing had specifically 

referenced Mathews and this Court’s entrapment decisions (e.g. Grizzle, 

140 P.3d at 225-26) in recognizing that Matthews is not binding 

authority in Colorado.  See Taylor, 2012 COA 91, ¶35 (citing Brown, 218 

P.3d at 738).  Thus, the Colorado Supreme Court’s decision “in Brown 

did nothing to disapprove this holding, indicating that the principle that 
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one may not plead the affirmative defense of entrapment while 

maintaining innocence is still viable.”  See id.  

 Accordingly, this Court should reject Fletcher’s attempt to read 

the Supreme Court’s decision in Brown as though it overruled this 

Court’s last decade of entrapment jurisprudence sub silentio.  There is 

no justification for such an expansive reading of Brown. 

 Thus, for the reasons this Court stated in Taylor, the Supreme 

Court’s Brown decision did not change the law in Colorado and a 

defendant still must “admit committing acts that would otherwise 

constitute an offense before being entitled to assert an affirmative 

defense” of entrapment.  Hendrickson, 45 P.3d at 791.   

D. Even if legally available, the evidence 
did not support an entrapment 
instruction in this case.  

 Assuming arguendo that this Court refuses to apply the 

Hendrickson line of cases as a legal bar to Fletcher’s entrapment 

instruction, his claim still fails because the facts did not support this 

affirmative defense. 
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 Entrapment is an affirmative defense that “creates a subjective 

test that focuses on the state of mind of a particular defendant . . .” 

Sprouse, 983 P.2d at 776.  “[T]he existence of any predisposition on the 

part of the defendant must be determined first, [and] then the extent of 

any such predisposition must be considered in relation to the character 

of the inducements.”  Id.  The stronger the inducement, the more likely 

that “any resulting criminal conduct by the defendant occurred as the 

result of the inducement rather than of the defendant's own 

predisposition.” Id. 

 In order to be entitled to an entrapment instruction “the 

supporting evidence must tend to establish each of the elements of the 

defense.”  Hendrickson, 45 P.3d at 790.  The elements of entrapment 

are: 

(1) the defendant must be a person who, but for the 
inducement offered, would not have conceived of or 
engaged in conduct of the sort induced,  

 
(2) the defendant must in fact have engaged in the 

proscribed conduct because he was induced to do so by 
a law enforcement official or other person acting under 
his direction, seeking to obtain evidence for the 



 

24 

purpose of prosecution, and not as a result of the 
defendant's own predisposition,  

 
(3) the methods used to obtain such evidence must have 

been such as to create a substantial risk that this 
particular defendant would engage in the sort of 
conduct induced, and  

 
(4) the methods used must have been more persuasive 

than merely affording the defendant an opportunity to 
commit an offense, even when such an opportunity was 
coupled with representations or inducements 
calculated to overcome the defendant's fear of 
detection. 
 

Evans, 706 P.2d at 799 (formatting edited). 
 

On appeal, Fletcher claims the prosecution’s evidence established 

his right to an entrapment instruction because the CI initiated the drug 

transactions by contacting Fletcher, the CI repeatedly requested drugs, 

Fletcher appeared reluctant to engage in the transactions because of 

the time it took to complete them, and the CI pressured Fletcher to sell 

him drugs (see OB pp. 11-13). 

As an initial point, Fletcher’s predisposition to traffic narcotics (as 

shown by his prior conviction for the same crime charged here)10 was 

                                      
10  See R. 2/15/13 p. 7; PR. Vol. 1 pp. 134, 146-47. 
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excluded from trial specifically because Fletcher did not testify as to his 

supposed inducement – instead arguing someone else sold the CI the 

drugs.  Even so, there was other evidence that Fletcher did, in fact, 

have a predisposition to sell methamphetamine and was a investigated 

for this reason (see, e.g., R. 12/18/12 pp. 40, 60-61, 134-35; 12/17/12 pp. 

232-34). 

Additionally, Fletcher did not show any reluctance to sell drugs or 

a weapon to the CI beyond an apparent fear of detection and the police 

tactics merely provided Fletcher with an opportunity to commit these 

crimes.  As to the first transaction, the CI went to meet Fletcher to buy 

a gun and possibly methamphetamines, Fletcher picked the CI up in his 

car and immediately sold a “30 bag” to the CI, and then took the CI 

back to Fletcher’s own home for the gun transaction (see, e.g., 12/18/12 

pp. 65-66, 69-74).  Just two hours later, in a second transaction, 

Fletcher’s car issues caused a delay in meeting the CI, he picked up the 

CI in his car, Fletcher took the CI with him when going to AutoZone 

(presumably to address his earlier car problems), and handed the CI the 

second baggie of methamphetamines when the CI complained about the 
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delays and wanted to call the deal off and get out of the car (see, e.g., id. 

pp. 88-98). 

Far from “persistent inducements that would make anybody act in 

a criminal manner when they were not predisposed to do so”, the 

evidence here instead “highlights defendant’s predisposition to sell 

drugs.”  See Taylor, 2012 COA 91, ¶39 (holding that an undercover 

officer’s multiple requests to buy drugs were not such “persistent 

inducements” as to justify an entrapment instruction). 

Accordingly, the trial court did not err by refusing to give an 

entrapment instruction.11 

II. The trial court did not abuse its discretion or 
reversibly err by allowing alleged prosecutorial 
misconduct. 

Fletcher next claims the trial court reversibly erred by allowing 

the prosecutor to commit misconduct at opening statement, the 

presentation of evidence, and closing argument (see OB pp. 27-38). 

The People disagree. 
                                      
11  Additionally, given the quantity and quality of the evidence showing 
Fletcher’s voluntary engagement in the drug sales, any potential error 
from not giving an entrapment instruction was harmless. 
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A. Standards of review. 

 The People agree that Fletcher preserved his misconduct claims to 

the prosecutor’s opening remarks by objecting, though he did not insist 

on a ruling before the jury or request curative instructions or any other 

remedy (see OB pp. 27-28, 29-30, 32-33; R. 12/17/12 pp. 204-07).  

Similarly, Fletcher preserved one of his misconduct complaints about 

the evidence presented by objecting, though he again did not request 

any remedy (see OB pp. 33-34; R. 12/18/12 pp. 30-31). 

 The People also agree that Fletcher did not preserve his objection 

regarding a portion of the prosecutor’s rebuttal closing argument, which 

is reviewed for plain error (see OB pp. 36-37; R. 12/19/12 p. 45). 

 But the People do not agree that Fletcher’s other claims of 

prosecutorial misconduct at closing or in the presentation of evidence 

can be reviewed on appeal (see OB pp. 33-36; R. 12/17/12 pp. 263-64; 

12/18/12 p. 70; 12/19/12 p. 16).  Instead, the trial court sustained 

Fletcher’s objections to a witness’s answer to a Defense question, a 

prosecution question that was not answered, and a line in the 

prosecution’s initial closing argument (see R. 12/17/12 pp. 263-64; 
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12/18/12 p. 70; 12/19/12 p. 16).  Because Fletcher did not ask for 

additional corrective instructions or any other relief, this Court should 

not review his appellate claims based on these same trial objections.  

See People v. Douglas, 2012 COA 57, ¶66 (finding no error for appellate 

review where a defendant’s contemporaneous objection to closing 

argument was sustained and he requested no further relief); see also 

Mingo v. People, 171 Colo. 474, 478, 468 P.2d 849, 851 (1970) (same in 

the context of prosecution statements during voir dire). 

The People agree that the question of whether a prosecutor 

committed misconduct is generally a matter left to the trial court’s 

discretion because it is in the best position to assess its potential 

prejudicial impact (see OB p. 28).  See, e.g., Domingo-Gomez v. People, 

125 P.3d 1043, 1049-50 (Colo. 2005); People v. Rhea, 2014 COA 60, ¶42.   

 In reviewing claims of prosecutorial misconduct, this Court is to 

engage in a two-step inquiry.  See Wend v. People, 235 P.3d 1089, 1096 

(Colo. 2010).  First, this Court must determine if the questioned conduct 

was improper based on the totality of the circumstances.  See id. (citing 

Domingo-Gomez, 125 P.3d at 1048).  Second, this Court must determine 
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whether the questioned conduct warrants reversal under the proper 

standard of review.  See Wend, 235 P.3d at 1096.   These are 

independent steps, thus this Court could find the prosecutor’s conduct 

improper and still affirm the judgment because the error did not 

warrant reversal.  See id. 

 Where defense counsel objected at trial, alleged misconduct is 

subject to “general harmless error review”, while the “plain error 

standard of review applies” to unpreserved claims.  See Rhea, 2014 COA 

60, ¶¶42-43 (internal quotation omitted).  To constitute plain error 

“misconduct must be flagrant or glaring or tremendously improper, and 

it must so undermine the fundamental fairness of the trial to cast 

serious doubt on the reliability of the judgment of conviction.”  See id. 

¶43 (internal quotation omitted). 

B. There is no cognizable claim for 
prosecutorial misconduct.   

 When reviewing claims of prosecutorial misconduct “[f]actors to 

consider when determining the propriety of statements include the 

language used, the context in which the statements were made, and the 
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strength of the evidence supporting the conviction.”  Domingo-Gomez, 

125 P.3d at 1048.  Reviewing courts also consider “the severity and 

frequency of the misconduct, any curative measures taken by the trial 

court to alleviate the misconduct, and the likelihood that the 

misconduct constituted a material factor leading to defendant’s 

conviction.”  People v. Merchant, 983 P.2d 108, 114 (Colo. App. 2009). 

The prosecution may also utilize rhetorical devices and engage in 

oratorical embellishment and metaphorical nuance, so long as doing so 

does not induce the jury to determine guilt on the basis of passion or 

prejudice, inject irrelevant issues into the case, or accomplish some 

other improper purpose.”  People v. Bowles, 226 P.3d 1125, 1132-1133 

(Colo. App. 2009). 

“Given the sometimes fuzzy line between hard-but-fair blows and 

foul blows, and because arguments delivered in the heat of trial are not 

always perfectly scripted, reviewing courts accord prosecutors the 

benefit of the doubt where remarks are ambiguous, or simply inartful.”  

People v. Lovato, 2014 COA 113, ¶ 64 (internal quotation marks and 

citation omitted).   
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1. Opening statement. 

 A prosecutor’s opening statement is to be limited to the facts that 

will be proved at trial.  Douglas, 2012 COA 57, ¶65.  “But remarks not 

supported by the evidence will constitute reversible error only on proof 

of bad faith and manifest prejudice.”  Bowles, 226 P.3d at 1132; People 

v. Wallace, 97 P.3d 262, 269 (Colo. App. 2004).   

 Here, Fletcher contends the prosecutor’s opening statement 

included two instances of misconduct: (1) it improperly bolstered the 

credibility of the prosecution’s witnesses by suggesting confidential 

informants were “critical” to this type of investigation (see OB pp. 30-

31); and (2) it improperly included prejudicial evidence that Fletcher 

engaging in prior drug sales (see id. pp. 32-33).  Defense counsel 

objected to both of these statements and, at bench conferences, the trial 

court instructed the prosecutor not to say “critical” again and to “stick 

with this case” (sees R. 2/17/12 pp. 204-05, 206-07).  Fletcher did not 

request any further ruling or relief. 

 First, the prosecutor’s comment that Investigator Holt had used 

different informants in different cases during his career did not 
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constitute improper bolstering of the CI in this case.  This remark was 

also supported by the evidence.  Investigator Holt testified to the value 

of confidential informants in combating narcotics trafficking, 

particularly because Morgan County is a small community in which it is 

difficult to use undercover police officers (see R. 12/18/12 pp. 48-49).  

Thus, this single, accurate line in the prosecutor’s opening statements 

did not constitute misconduct or justify reversal.12 

 Second, the prosecutor’s other opening remark, as clarified after 

Defense counsel’s objection, did not present improper evidence of 

Fletcher’s other drug sales – it explained why the CI told police about 

him and why the investigation began (see R. 12/17/12 pp. 206-08).  After 

the prosecutor inartfully suggested the CI had information Fletcher 

“had been selling methamphetamine”, the prosecutor clarified after 

Defense counsel’s objection and the bench conference that the CI “gave 
                                      
12  The Court should disregard Fletcher’s attempt to analogize this 
remark to the misconduct in United States v. Cheska, 202 F.3d 947 (7th 
Cir. 2002).  There, a prosecutor made false statements that the 
informant in that case had “convicted 23 other people” by testifying, 
which prompted the trial court to grant a mistrial.  Id. at 949-50.  By 
contrast, here, neither Defense counsel nor the trial court suggested the 
prosecutor’s innocuous and accurate remark required any such remedy. 
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the – Investigator Holt the information that the defendant had meth to 

sell” (see id. p. 208).  Because this clarified statement is not improper 

and Defense counsel requested no further relief, this isolated portion of 

the prosecutor’s opening statement also did not constitute misconduct 

or justify reversal.13 

2. Evidentiary claim. 

 Rather than claiming the trial court erred by allowing certain 

evidence to be admitted, Fletcher claims the prosecutor committed 

misconduct through redirect examination of the CI as to why he had 

been unsure whether Fletcher would sell him methamphetamine at 

their first meeting (see OB pp. 33-34 (citing R. 12/18/12 pp. 30-31)).  

This full exchange provides: 

[Prosecutor]: Okay. Now, defendant asked -- defense counsel 
asked you yesterday if you remembered in your 
initial -- when you were getting fitted with the 
wire and Investigator Holt asked you, Do you 
think you can get some drugs, or do you think you 
can buy some drugs from the defendant. And you 
said, I don’t know. Do you remember that? 

                                      
13  And any alleged misconduct here is harmless because the jury was 
instructed that opening statements are not evidence and that it must 
decide the case based only on the evidence (see R. 12/17/12 pp. 196-97). 
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[CI]: Yes, I do. 
 
[Prosecutor]: Defense counsel asking you that? 
 
[CI]: Yeah. 
 
[Prosecutor]: And do you remember saying that you told the 

investigator, I don’t know? 
 
[CI]: Yes, I do. 
 
[Prosecutor]: Okay. Why didn’t you know? 
 
[CI]: Because it was sometimes hit and miss with 

Keith. You know it was sometimes he would get 
it.  

 
[Defense]: I’m going to object, Your Honor. Your Honor, 

narrative response. Nonresponsive. 
 
THE COURT: He answered the question was why. So he can 

explain. So – I’m sorry. Objection overruled. 
 
[Defense]: Your Honor, may I approach. 
 
THE COURT: Yes. 
 
(Conference at the bench between court and counsel at 09:27 AM.) 
 
[Defense]: This – I’m just trying to present another -- 

mention we had a few times yesterday about you 
know prior dealings or you know he always had 
drugs on him or something about a reputation for 
you know selling drugs or anything like that 
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because none of that information is admissible. 
And that’s exactly what the questions calls for. 

 
THE COURT: Well, I don’t know what it calls for or exactly 

what he’s going to say; but it could. It could result 
in that. 

 
[Prosecutor]: Well, I was going to try to establish why he didn’t 

know. He said it was hit and miss. I think we can 
leave it at that. 

 
THE COURT: All right. Let's do that then. 

 
(R. 12/18/12 pp. 30-31). 

 In context, nothing from this exchange suggests the prosecutor 

engaged in misconduct by asking the CI to explain his earlier testimony 

or that this “hit and miss” explanation was inadmissible.  To the 

contrary, Fletcher opened the door to this explanation (and obtained 

similar testimony himself) by asking the CI on cross-examination 

whether he knew if Fletcher would have methamphetamine to sell at 

the first meeting: 

[Defense]: Now, do you recall Investigator Holt telling you 
there’s you know the $150 for this gun, right? 

 
[CI]: Correct. 
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[Defense]: And he says: You think if I gave you some more 
money, you might be able to get some drugs? Or 
something like that? 

 
[CI]: Absolutely. 
 
[Defense]: And you said you had no idea, right? 
 
[CI]: At the time, yes. Because I had to ask Keith if I 

could get it. Well, no, no. At that time at – the 
gun was purchased, I had said I know he can give 
me some. That’s when I got 30. And I didn’t know 
if that was enough gun -- or enough money for the 
-- what he wanted on amountwise, quantitywise 
at the time.  

  
 Therefore, he -- I asked him, okay, do you want 

me to get the 30 or you want me to get more or 
what? I mean -- and then he says: No, get as 
much as you can. So, therefore, I settled for the 
little 30 you know on -- I thought I was going to 
get more from him at the time. But it ended up 
just being $30 worth of dope.  

 
[Defense]: All right. So I mean he’s given you the 140 and 

you know, if I’m recalling this correctly, there’s a 
discussion you know like, well, you don’t want me 
to pay 140 for you know 30 bucks worth of drugs 
or anything like that.  

  
 Do you remember that conversation? 
 
[CI]: Right. 
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[Defense]: But before he handed you the 140, he asked you if 
you would be able to get any meth. And you said 
you didn’t know, right? 

 
[CI]: Right. 

 
(R. 12/17/12 pp. 262-63). 

 Given this record, the trial court did not abuse its discretion by 

allowing the prosecution to ask the CI to explain his earlier testimony.  

See, e.g., People v. Tenorio, 197 Colo. 137, 145-46, 590 P.2d 952, 958 

(1979) (where defense opened the door to a topic, the district attorney 

had a right to explain or rebut any adverse inferences which might have 

resulted from the cross-examination question); People v. Rendro, 117 

P.3d 43, 46 (Colo. App. 2004) (no abuse of discretion to allow 

prosecution to dispel impression created by defense cross-examination); 

People v. Braley, 879 P.2d 410, 416 (Colo. App. 1993) (“Once defendant 

‘opened the door’ as to [an] arguably inadmissible subject, further 

testimony in clarification was not improperly admitted) (internal 

citations omitted).  
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3. Rebuttal closing argument. 

 Because claims of improper argument must be evaluated in the 

context of the argument as a whole and the evidence before the jury, a 

prosecutor is afforded considerable latitude in replying to an argument 

by defense counsel. People v. Gladney, 250 P.3d 762, 769 (Colo. App. 

2010).  Prosecutorial misconduct during closing arguments rarely 

constitutes plain error.  People v. Constant, 645 P.2d 843, 847 (Colo. 

1982).  This case does not present one of these rare occasions. 

 In an unpreserved claim of misconduct, Fletcher contends the 

prosecutor’s rebuttal closing argument improperly argued facts outside 

the record to challenge his theory that the unknown women in the car 

during the second transaction had sold the “teener” of 

methamphetamine to the CI: 

But let’s just stop for a minute. If those women had really 
sold the meth to him, he’d give – he still did a drug buy. He’d 
still get his $100. And they’d still get busted. What’s the loss 
to [the CI] whether Keith [Fletcher] sells it or those women 
sold it? It’s still a drug deal. And that’s all he needs. He 
needs a drug buy. He didn’t work with Keith Fletcher, oh, 
well but, hey, look, these women sold me meth. We didn’t 
even know. You can bust them. No loss to [the CI] 
whatsoever.  
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Ladies and gentlemen, listen to the tape and think about the 
evidence. But at the end of the day, who sold the meth? The 
defendant. And who possessed the meth? The defendant and 
who possessed the gun? The defendant. He’s guilty, ladies 
and gentlemen. I ask that you find him guilty. 

 
(R. 12/19/12 p. 45).  Fletcher insists this was flagrantly or tremendously 

improper because the CI did not testify that he could fulfil his 

informant agreement by making controlled buys from “anyone” and that 

this investigation had specifically targeted Fletcher (see OB p. 37). 

 This claim fails for, at least, three reasons: (1) this was a fair 

response to Defense counsel’s argument that the CI falsely accused 

Fletcher of handing him the methamphetamines based on his mere 

presence when these women did a drug transaction (see R. 12/19/12 pp. 

37-38 (closing), 12-13 (Defense theory of the case); but see R. 12/18/12 p. 

35 (CI repeating on redirect that Fletcher sold him the drugs and that 

he did not speak with the women in the car, they did not offer him 

drugs and they did not take the money from him)); (2) this was a 

reasonable inference from the evidence that the CI’s agreement with 

Investigator Holt paid him $100 for each successful controlled buy he 



 

40 

completed (see R. 12/18/12 pp. 52-53, 41-42, 20); and (3) Investigator 

Holt testified that he never told the CI who to target, only asked who he 

could buy from, and the CI identified Fletcher as a source for 

methamphetamines (see id. pp. 134-35; see also R. 12/17/12 pp. 232-34 

(CI testifying he identified Fletcher as a potential target for a controlled 

buy)).  

 Finally, even if this isolated portion of the prosecutor’s closing 

argument was flagrantly, glaringly or tremendously improper, it cannot 

justify reversal under plain error because: 

 1. “[T]he fact that a defendant did not object may indicate his  

  belief that the live argument was not overly damaging.”   

  People v. Avila, 944 P.2d 673, 676 (Colo. App. 1997); and 

 2. The allegedly improper comments made up a small part of  

  the prosecution’s argument.  See Domingo-Gomez, 125 P.3d  

  at 1053 (“Comments that were few in number, momentary in 

  length, and were a very small part of a rather prosaic   

  summation do not warrant reversal under the plain error  

  standard”). 
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CONCLUSION 

 For these reasons, this Court should affirm the trial court’s 

judgment.  
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