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In response to the matters raised in Brunsting’s Answer Brief,

and in addition to the arguments and authorities raised in the Opening

Brief, the People submit the following Reply Brief.

ARGUMENT

I. The Court of Appeals erred in holding that the
entry into Brunsting’s yard, and subsequently
his home, was not justified under the exigent
circumstances exception to the warrant
requirement.

Three types of “exigent circumstances” are well established: (1)

when police are engaged in “hot pursuit” of a fleeing suspect; (2) there is

a risk of immediate destruction of evidence; or (3) there is a colorable

claim of an emergency situation threatening the life or safety of another

(identified as the “emergency” exception in People u. Unruh, 713 P.2d

370, 379 (Cob. 1986 )). See People v. Pate, 71 P.3d 1005, 1010 (Cob.

2003). This Court in Pate noted that the “emergency situation has been

invoked in burglary cases when police officers make a warrantless entry

into a residence to secure the premises and search for suspects and

victims.” Id., at 1010.



Another recognized “exigent circumstance” is the “emergency aid”

exception. This Court in Pate recognized that the “emergency”

exception (i.e., number (3) above) is distinct from the “emergency aid”

exception, the latter of which requires an immediate crisis inside the

home and the probability that police assistance will be helpful in

alleviating that crisis. Pate, supra at 1011; see also People v. Allison, 86

P.3d 421, 426-427 (Cob. 2004). This Court cited to situations, “[f]or

example, when police respond to a fire or other similar emergency.”

Pate, supra at 1011.

This Court in People v. Aarness, 150 P.3d 1271 (Cob. 2006),

applied an additional and separate exception for officer safety, as

outlined in Warden v. Hayden, 387 U.s. 294 (1967). This Court

recognized that the officer safety exigency “does not fit neatly within”

the other categories of exigent circumstances listed above. Aarness,

supra at 1278. The appropriate test for the officer safety exigency is

whether the officers had an objectively reasonable basis to believe that

there was an immediate need to enter to protect the safety of

themselves or others, and whether the manner of entry was reasonable.
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Aarness, supra; Hayden, supra. This exigency, like the first three,

requires probable cause. Aarness, supra.

In his Answer Brief, the defendant discusses why he believes

there was insufficient evidence to establish probable cause to believe an

offense had occurred or was occurring, including drug and weapons

offenses as well as the auto theft.1 He then addresses the requirement

of exigent circumstances, and attempts to refute any suggestion that

there was evidence of hot pursuit or immediate destruction of evidence

1 The Court of Appeals correctly concluded that there was sufficient
evidence of probable cause to believe that an auto theft had occurred.
As the People discuss at more length in the Opening Brief, the evidence
supports this conclusion: the victim told the police that his car was
stolen; he identified the car in the driveway as his stolen car; and the
dashboard had been stripped of the stereo and speakers. Furthermore,
for the “officer safety” exigency, the circumstances supporting the
exigency (i.e., officer safety concerns) need not relate directly to the
offense for which there is probable cause. Compare Aarness, supra at
1274 (probable cause based on outstanding warrant for a parole
violation had nothing to do with the exigency that arose when Aarness,
known to have a weapon, placed his hand in his recliner upon
encountering the police at his door), with People v. Grazier, 992 P.2d
1149, 1154 (Cob. 2000) (for “emergency” exception, the exigency
justifying entry in burglary cases - an ongoing crime - flows from the
facts establishing probable cause to believe that a burglary is in
progress or has just recently occurred).
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at the time of the entry into the yard. Notably, the People have not

relied on these exceptions to justify this entry.

The defendant next argues that there was no evidence to establish

the “third and final type of exigent circumstance” i.e., “[tjhe emergency

variant of the exigent circumstances exception,” which he claims

“requires a showing of an immediate crisis inside the place to be

searched and the probability that police assistance will be helpful in

alleviating that crisis” (Answer Brief, p13). In doing so, the defendant

makes the same mistake made by the Court of Appeals in People v.

Brunsting, 224 P.3d 259, 264 (Cob. App. 2009); he characterizes the

People’s position as relying on the “emergency aid” exception.2

The People did not and do not rely on the “emergency” or

“emergency aid” exceptions, as described by this Court in Pate. Instead,

as discussed at length in the Opening Brief, the People rely on the

“officer safety” exigency, as outlined in Aarness and Hayden. As such,

2 Indeed, the Court of Appeals conflated the “emergency” and
“emergency aid” exceptions, and characterized the People’s position as
relying on either or both.
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whether there was an ongoing crime threatening the life or safety of

another inside the house, or whether there was an immediate crisis

inside the home and a probability that police assistance would be

helpful in alleviating that crisis, was not at issue here. What is at issue

is whether the officers had probable cause to believe a crime had been

committed, and whether, in the course of investigating that crime, they

encountered circumstances that placed their safety in jeopardy.

Here, there was probable cause to believe that a crime had been

committed, i.e., auto theft. While investigating this offense, the officer

who entered the curtilage had sufficient information upon which to be

concerned about his safety, thereby justifying entry into the backyard:

• the police had information from a named and present

informant, with current and previous information that the

occupants of the house were armed and dangerous;

• a woman who exited the house appeared to be alerting those

who remained inside of the police’s presence; and

• the officers noticed security cameras mounted around the

house’s exterior, which made them believe that the
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occupants of the house could monitor the position and

movements of the police.

Under the circumstances here, the entry into the curtilage was

justified under the officer safety exception.

Brunsting also mischaracterizes the People’s argument concerning

the reasonableness of the entry into the curtilage, as discussed in the

Opening Brief at pages 39-44, as based on the balancing test for

protective sweeps articulated in Maryland v. Buie, 494 U.S. 325 (1990),

and applied in Aarness, supra. See Answer Brief, pp 15-20. He then

proceeds to distinguish the facts surrounding the entry into the

curtilage in this case with the protective sweeps conducted in Buie and

Aarness. The People, however, did not argue that the entry into the

curtilage was justified as a protective sweep. That entry was justified

under the officer safety exception, as discussed above.

The People, in addition to the officer safety exigency, also relied on

a general reasonableness inquiry as an alternative theory justifying

entry into the curtilage. This argument was based on several cases,

including Buie, which recognize the concept that the Fourth
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Amendment only prohibits “unreasonable” searches, and analyzes the

reasonableness of an officer’s actions by balancing “the public interest

and the individual’s right to personal security free from arbitrary

interference by law officers.” Pennsylvania v. Mimms, 434 U.s. 106,

109 (1977); see also Buie, supra at 331.

The protective sweep exception to the warrant requirement was

relied upon by the People to establish the officers’ authority to enter the

home itself. See Opening Brief, pp46-48. Considered in this context,

and as discussed in detail in the Opening Brief, both Buie and Aarness

support the protective sweep that was conducted in this case.

Finally, Brunsting argues that even if there were exigent

circumstances, the entry was not justified because “the exigency was

occasioned by the officers themselves.” Answer Brief, pp2l-22.

However, he fails to explain his argument in this regard. As such, this

claim should not be considered. See People v. Diefenderfer, 784 P.2d

741, 752 (Cob. 1989) (“It is the duty of counsel for appealing parties to

inform a reviewing court both as to the specific errors relied upon and

as to the grounds, supporting facts and authorities therefor) (emphasis
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added).

In any event, considering the facts which established the exigent

circumstances in this case, it cannot be said that those circumstances

were caused by the police. For example, one factor supporting the

concern for officer safety was the direct and indirect information that

the occupants of the home were armed and involved with drugs. This

was not the doing of the police; i.e., the officers did not cause the

occupants to be armed or involved in drugs.

Another fact establishing the need to enter the curtilage was the

security cameras, which made it impossible for the officers to cover the

back of the house, which was necessary for the safety of the officers

making contact at the front of the house, without being detected,

thereby placing themselves and the other officers in further danger.

The officers did not place the security cameras on the home, and as

such, this circumstance was not caused by the police either.

Finally, when Jefferson Newman came outside the house and

observed the deputy in the backyard, he initially refused to comply, and

indicated that he might flee. This reaction was not caused by the

8



officer. Under the totality of the circumstances, even if this argument

were properly before this Court, there is nothing in the record to

suggest that the police created the exigent circumstances relied upon to

establish justification for their entry.

CONCLUSION

For the above reasons set forth above and in the Opening Brief,

the People respectfully request that this Court reverse the decision of

the Court of Appeals and reinstate Brunsting’s convictions.

JOHN W. SUTHERS
Attorney General
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Assistant Attorney General
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