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In response to matters raised in the attorney general's answer brief, and in 

addition to the arguments and authorities presented in the opening brief, defendant-

appellant submits the following reply brief. 

STATEMENT OF THE CASE AND FACTS 

The attorney general states that after the struggle between Martinez and the 

police officers in the apartment, "[t]he defendant was eventually subdued and taken 

into custody[.]" Ans. Br., p 1 (citing 3/30/09, p 189-95, 245-256, 250). The record 

also includes the facts that Martinez was tased by an officer two times and that, when 

officers stood Martinez to take him to a police car, his legs buckled, he began to have 

breathing difficulties, and he became unconscious and unresponsive to verbal or 

physical stimulus. (3-30-09, p 188-95, 195-97, 220-22, 251-53, 267) Thereafter, he 

spent two to three days in the hospital. (Id. at 199-201,225) 

ARGUMENT 

I. The police entry into and search of the home where Martinez was an 
overnight guest was unlawful and therefore all evidence seized from 
the search should have been suppressed. 

B. Applicable Facts 

The attorney general writes that "[t]he court ... found that the warrantless entry 

was lawful under the exigent circumstances doctrine, as the officer observed the 

defendant with a marijuana pipe being moved away from his mouth, and smelled the 
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odor and observed the haze of burning marijuana in the apartment. Ans. Br., p 7 

(citing 1-22-09, P 35-36). However, the court specifically restricted the exigency to 

secure whatever was in the burning pipe, explaining that had the basis for the officer's 

decision been to secure baggies seen on the table, it would have viewed the situation 

"much differently" because "the defendant's person could have been secured until a 

warrant was obtained." (1-22-09, p 39) 

c. Law and Analysis 

The attorney general contends that Martinez "attempts to sidestep" cases such 

as Mendez v. People, 986 P2d 275, 280 (Colo. 1999) and People v. Mendoza-Balderama, 981 

P .2d 150, 160 (Colo. 1999)1 by suggesting that "exigent circumstances to enter a 

residence may not be found when the suspected offense is a minor one, or involves a 

non-jailable offense[.]" Ans. Br, p 10. On the contrary, it is the attorney general who 

does not address recent Colorado Supreme Court precedent, decided 11 years after 

1 Mendoza-Balderama is not helpful to the state's argument in light of the facts here. 
There, the reviewing court remanded the case back to district court for limited 
findings regarding probable cause and exigency. People v. Mendoza-Balderama, 981 P.2d 
at 160. The supreme court indicated that, in terms of exigency, the trial court should 
"consider the investigatory context, and particularly whether the claim of exigent 
circumstances can be justified in light of the officers' planned decision to proceed to 
the defendant's home for the explicit purpose of making a warrantless intrusion." Id. 
Disputed testimony in the case revolved around whether the police had been given 
consent to search the defendant's home after the defendant told officers he routinely 
stored drugs at his house. Id. at 154-55. i 
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Mende~ which continues to make clear that serlousness of an offense should be 

considered in the context of exigency. See People v. Wehmas, 246 P.3d 642 (Colo. 2010). 

The attorney general does not address that the reasoning of both Wehmas and Mendez 

supports the conclusion here that the officer and the court below were mistaken in 

thinking that the offense in progress justified a warrantless entry. 

In addressing Mendez (and Welsh v. Wisconsin, 466 U.S. 740 (1984)), Colorado's 

supreme court said in Wehmas, 

We applied Welsh's gravity-of-the offense analysis in Mendez 
v. People, 986 P.2d 275 (Colo. 1999), a case in which we 
concluded that the police had reasonably entered a motel 
room without a warrant after smelling the odor of burning 
marijuana coming from the room. There, we acknowledged 
the gravity of the underlying offense as a critical 
consideration in determining whether a warrantless entry 
was reasonable. Id. at 283. However, we concluded that, in 
contrast to the nonjailable, minor offense in Welsh, the 
officers in Mendez "could not infer from the smell of 
burning marijuana whether the amount of marijuana in the 
room was enough to lead to a misdemeanor or felony 
possession charge." Id. at 283. Accordingly, "the potential 
gravity of the offense at issue ... was much greater than in 
Welsh." Id. 

People v. Wehmas, 246 P.3d at 647-48. 

The Wehmas court elaborated: 

In giving great importance to the gravity of the offense, 
Welsh .. . and Mendez establish that the jailable-nonjailable 
distinction serves as an indicator of the legislature's intent 
and its judgment regarding the seriousness of an offense. 
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Id. at 648. 

The attorney general fails to acknowledge Wehmas at all or the actual facts of 

Mendez. In Mende~ the smell of burning marijuana emanated from behind a closed 

door where amounts of burning marijuana and the occupants were unknown to 

officers and therefore it was unknown whether a "misdemeanor or felony possession 

charge" was at stake. Mendez v. People, 986 P.2d at 283 (emphasis added). In Wehmas, 

Colorado's supreme court indicated that the first-time DUI offense in that case was 

sufficiently grave to validate warrantless home entry because it is a jailable 

misdemeanor offense for which the minimum term of imprisonment increases with 

repeat offenses and the severity of the offense. People v. Wehmas, 246 P .3d at 648. 

In contrast to Mendez where the smell emanated from behind a door, In' 

Martinez's case, the facts make clear that the desire to enter the home arose from the 

smell of burning marijuana emanating from a small pipe held by Martinez, both the 

pipe and Martinez having been seen by a police officer looking into the private 

apartment where Martinez was sitting at his table -- facts on which the district court 

based its decision that exigent circumstances existed. (1-22-09, p 34, 38-39). The 

state indicates so in its brief. Ans. Br., p 4 (citing 1-22-09, p 6-7, 13) (stating Ranous 

testified at the suppression hearing that he smelled the odor of burning marijuana and 

saw a smoky haze in addition to the defendant sitting at a table in the living room, 

4 



holding a silver metallic object that his expenence and training told him was a 

marijuana pipe). Ranous called for backup, and, during the wait, Martinez came to the 

door to talk to the officer. Ans. Br., p 4 (citing 1-22-09, p 7). When backup arrived, 

Ranous indicated he wanted to "secure" the marijuana. Ans. Br., p 5 (citing 1-22-09, 

p 10). As the attorney general also makes clear "The prosecutor ... argued that the 

entry was lawful as there was probable cause to believe a crime was occurring and the 

officers had exigent circumstances justifying the immediate entry, i.e., the marijuana 

pipe in the defendant's hand, coming down from his lips, and the smell of burning 

marijuana coming from the apartment." Ans. Br., p 6 (citing 1-22-09, p 30). 

The government bears the burden of proving that sufficient exigency existed to 

justify a warrandess entry and search. People v. Mendoza-Balderama, 981 P.2d at 156 

(citations omitted). Given the justification by the state here and in the court below 

for the warrandess entry, no serious offense that would result in a jail sentence was 

occurring in the apartment. A person who "possesses one ounce or less of marijuana 

commits a class 2 petty offense and, upon conviction thereof, shall be punished by a 

fine of not more than one hundred dollars." See §§18-18-406(1), c.R.S., 2008 (as 

charged here). Additionally, possession of drug paraphernalia is also a class 2 petty 

offense, punishable by a frne of not more than one hundred dollars. See §18-18-

428(1), c.R.S., 2008 (also as charged here). Under the reasoning in Welsh, Mende:v 
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Wehmas, and Mendoza-Balderama, neither possible offense associated with the burning 

marijuana in the pipe was a serious offense that merited a warrantless entry. 

The state also contends that Martinez "suggests that this Court should consider 

the possibility that the marijuana was being used for medicinal purposes and therefore 

legally possessed." Ans. Br., p 11. On the contrary, in his opening brief Martinez 

argued: "In addition, when evaluating gravity of the offense in cases involving 

marijuana, the expanding legality of marijuana should be considered." Op. Br., p 18 

(emphasis added). The argument is that if the state has seen fit to legalize marijuana 

use, such a posture militates against possession or use of marijuana in small amounts 

as a serious offense. 

Thus, because exigent circumstances were not established, Martinez 

respectfully requests that this Court vacate his convictions and order a new trial at 

which the evidence obtained in association with the unlawful search and seizure is 

suppressed. Mende~ supra; Wehmas, supra; Welsh, supra; U.S. Const. amend. IV; Colo. 

Const. art II, §7. 
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II. The prosecution violated Mr. Martinez's right against self
incrimination by discussing Mr. Martinez's failure to testify during 
closing argument. 

c. Law and Analysis 

The state contends that "[t]he defendant has not identified anywhere in the 

record where the prosecutor's comments were used to imply the defendant's guilt." 

Ans. Br., p 19. The state next asserts that when the prosecutor referenced the fact 

that the jury had only heard from two of the three persons in the apartment that day 

that "[t]his was a comment designed to highlight the evidence that the jury was 

allowed to consider." Ans. Br. p 19. The state itself has effectively highlighted one of 

the places in the record where the prosecutor's comments were used to imply the 

defendant's guilt as Martinez argued in his opening brief. The notion that the 

prosecution would "highlight the evidence the jury was allowed to consider" -- the 

testimony of the two policemen -- not by merely emphasizing what was said in their 

testimony but by indicating that the jury did not hear from the defendant about what 

happened does not seem inadvertent. Rather, it appears designed to indicate that the 

defendant did testify and tell a story different from that of the police and that 

therefore he was guilty. 

The attorney general cites People v. Nave, 689 F.2d 645, 648-49 (Colo. App. 

1984) as support for its argument that the prosecution here did not imply defendant's 
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by referencing his failure to testify. Ans. Br., p 20. Nave is not apt because there the 

prosecutor did not refer to the testimony of others who were at the scene and then 

indicate that the jury never heard the defendant's version of what happened at the 

scene as a means of proof of mens rea. Rather, in Nave, the prosecutor merely said 

that the defendants had the stolen equipment with them and that the defendants did 

not have to take the stand as the jury had learned in voir dire. Id. Therefore, the 

statement was less damaging in Nave because no contrast was drawn between the 

witnesses who did testify and tell their version of events and the defendants who did 

not. 

The state argues that the prosecutor's fust comment was "likely a response to 

the defendant's claims in opening statement that he was only acting in self-defense" 

and that "[b]ecause no evidence was presented to support that defense, the prosecutor 

was simply making clear what evidence could properly be considered. Ans. Br., p 21 

(citing People v. Stevenson, 228 P.3d 161, 171 (Colo. App. 2009) and Dunlap v. People, 173 

P.3d 1054, 1080 (Colo. 2007)). Neither Stevenson nor Dunlap applies here. 

In Stevenson, the prosecutor attacked some of the defendant's post-arrest 

denials, particularly by suggesting the defendant did not testify and his other 

statements were not made under oath as the statements were of the witnesses at trial. 

Id. Acknowledging that under certain facts reference to a defendant's failure to testify 
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is not necessarily unconstitutional if it does not infer guilt but rather responds to a 

defense contention (citing United States v. Robinson, 485 U.S. 25, 34 (1988?, the court 

declared that it did not need to reach that issue because the evidence was strong, the 

remarks were a small part of closing, and the jury was otherwise properly instructed. 

Dunlap is even less apt. There, one of the many issues on appeal (and cross-

appeal) regarding the defendant's 35(c) hearing was whether, in the penalty phase 

closing, defense counsel's failure to object when prosecution referred to the fact that 

the defendant had not pled guilty to charged murders constituted ineffective 

assistance of counsel. Dunlap v. People, 173 P.3d at 1080. However, the supreme court 

did not decide "whether the prosecutor's comment was or was not proper" because 

Dunlap'S claim that his counsel's failure to object was ineffective was not so "clear-

cut." The court found that Dunlap'S counsel had, for "reasonable strategic reasons" 

not objected at every potential moment because, according to counsel, he believed his 

credibility with the jury would be affected. Id. at 1080-81. 

The state also does not address People v. Onega, 198 Colo. 179, 597 P.2d 1034 

(1979) (Op. Br., p 23, 26) in the context of its argument that the prosecutor's 

2 Nor does Robinson apply here. There, the Supreme Court found no error where the 
defendant urged several times in closing that the government had not allowed the 
defendant to tell his side of the story, thus itself asking the jury to draw an adverse 
inference from the defendant's silence. United States v. Robinson, 485 U.S. at 868-869. 
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comments were addressing the fact that no evidence was presented to support the 

claim of self-defense. In Ortega, where the defense at trial was that the defendant had 

removed items from a truck in order to safeguard them, Colorado's supreme court 

held it was reversible error for the prosecutor to refer to the defendant's post-arrest 

interview where he did not assert that defense. People v. Ortega, 597 P .2d at 1035. 

There, the prosecutor essentially told the jury that if the defendant did not give the 

same defense in the interview as his theory at trial, the jury could infer he was guilty. 

Id. 

If, as the state suggests, the prosecutor here was addressing defendant's 

assertion of self-defense, and the lack of evidence supporting the defense, he 

effectively did the same thing as the prosecutor in Ortega (without the additional post

arrest interview information). That is, the prosecutor told the jury that if they did not 

hear from the defendant about his defense - as they had from other witnesses -- they 

could infer the testimony they did hear was correct and that the defendant was guilty. 

In Ortega, as here, the defense felt compelled to respond to the prosecutor's 

comments. (3-31-09, p 100, 110) Thus, in its rebuttal closing, the Ortega prosecution 

erroneously engaged in "extensive exhortations" suggesting that the defendant's 

silence justified an inference of guilt. Id. at 1038. The appellate court held that this 

was so even though "the defendant did not interpose any objection to the district 
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attorney's remarks based on his fifth amendment or due process rights." People v. 

Ortega, 597 P. 2d at 1036. Here, too, the prosecutor referenced in rebuttal that three 

people knew what happened. The prosecutor did not have to say that the jury had 

not heard from Martinez, as that statement had already been made and the implication 

was clear. 

Accordingly, because the prosecution referenced Martinez's constitutional right 

against self-incrimination, and when it did so, it prejudiced Martinez to the degree that 

it did, reversible error occurred. Thus, Martinez respectfully requests that this Court 

reverse his convictions and remand his case for a new trial on those charges. Ortega, 

supra; Montoya, supra; U.S. Const. amend. V, XIV; Colo. Const. art. II, §25. 

CONCLUSION 

For the reasons and authorities here and in his opening brief in Argument I, 

Martinez respectfully requests that this Court vacate his convictions and remand his 

case for a new trial on those convictions at which the evidence obtained from the 

unlawful search and seizure of the apartment is suppressed. For the reasons and 

authorities here and in his opening brief in Argument II, Martinez respectfully request 

that this Court reverse his convictions and remand his case for a new trial. 
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