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INTRODUCTION

The Defendant, Saul Guzman, was convicted of counts of second

degree burglary, theft, and criminal trespass. A four-year prison

sentence was suspended, and the Defendant was sentenced to probation

and ninety days in jail.

In this direct appeal, the Defendant argues that there was

insufficient evidence to support his convictions and that the instruction

given on the complicity theory of liability constitutes plain error.

STATEMENT OF THE FACTS

The prosecution’s version. C.V. sold a video game console to

O.V., a school classmate, for $20 (6/8/10, pp. 58-59, 100-101). O.V. was

subsequently unhappy with his purchase because it did not work as he

had anticipated (6/8/10, pp. 84, 100-101).

On January 6, 2010, O.V.’s father gave his sons, O.V. and his

brother M.V. a ride from their home to C.V.’s home to return the video

console (6/8/10, p. 67). The Defendant and J.H. were at the brothers’

home at the time and went also (6/8/10, pp. 66-67, 83-85, 99-101).



C.V., C.V.’s brother, and C.V.’s brother’s gir]friend heard knocking

on the front door as they were about to eat lunch (6/8/10, PP. 27, 44-45,

53-54). According to C.V., he looked out and saw three people, including

M.V. and O.V., at the front door, but he did not let them in (5/25/10, pp.

53-56). Hearing further pounding on the front door, the occupants ran

out the back door and called the police (6/8/10, pp. 30-32, 46, 53-54).

The Defendant and J.H. broke the door open (6/8/10, pp. 97, 101;

Exhibits 4 and 5). The Defendant and J.H. went in to the home and

emerged with a pair of C.V.’s athletic shoes, a camera and some jewelry

(6/8/10, p. 68-70, 86-87, 101). C.V. valued the shoes at $120 (6/8/10, p.

58). The damage to the front door was valued at $300 (6/8/10, pp. 50-

51). C.V.’s brother’s girlfriend’s prescription eyeglasses, valued at $119,

were also damaged in the break-in (6/8/10, pp. 38, 46-47, 49; Exhibit 6).

Immediately after the break-in, the father of O.V. and M.V.

pawned some jewelry for J.H. at a pawnshop (6/8/10, pp. 70, 86-87).

Upon observing police officers outside the home of O.V., M.V. and their

father, the Defendant and J.H. asked to be dropped off at a

supermarket a few blocks away (6/8/10, pp. 70, 87-88, 102). On the way
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to the supermarket, the Defendant and J.H. threw C.V.’s shoes out the

window of the car (6/8/10, pp. 68-69, 79, 90, 121).

Police officers responded to the scene of the break-in at 1:08 p.m.

(6/8/10, p. 115).

The defense’s version. According to defense witnesses, the

Defendant did not like M.V. and thought of him as a pest (6/8/10, pp.

139, 142).

According to the Defendant’s friend J.D., he met the Defendant

and J.H. at a Burger King at noon on the day in question and spent all

afternoon with them (6/9/10, pp. 5-7). J.D. agreed that he had first told

a police officer that the Defendant had been with him all day, and then

said that he had met the Defendant at around 2:00 p.m. (6/9/10, pp. 8-9,

24-25). From the Burger King, the Defendant, J.H., and J.D. had gone

to a public library, and, at around 5:00 p.m., to J.D.’s home and stayed

for about an hour (6/9/10, pp. 5, 13-14).

The Defendant testified that he had been with J.H. for the entire

day, and they had met J.D. at the Burger King at around noon and had

been with him all afternoon (6/9/10, pp. 18-19).
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Further factual background will be provided as needed.

STATEMENT OF THE CASE

On or about January 11, 2010, the Defendant was charged with

counts of second degree burglary, theft and criminal mischief (v. 1, pp.

1-2).

The case was tried to a jury on June 8 and 9, 2010 (v. 1, pp. 60-61;

6/8/10; 6/9/10). The defense at trial was alibi, that the Defendant was

not present at the scene of the break-in (see, e.g., 6/9/10, pp. 48-49, 52).

The jury rejected that defense and convicted the Defendant on all

counts (6/9/10, p. 60).

At sentencing, defense counsel indicated that the Defendant was

the subject of an immigration hold and was likely to be deported; she

requested a sentence of 90 days of probation with 90 days of jail time

(7/19/10, pp. 2-3). The prosecutor requested that the trial court impose

the minimum prison sentence of four years and noted that the

Defendant had already served 192 days (7/19/10, pp. 3-4). The trial

court sentenced the Defendant to prison on the burglary count for four
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years but suspended that sentence on the condition that he not return

to the United States illegally (v. 1, pp. 46, 62; 7/19/10, p. 5). For the

theft and criminal mischief counts, the court sentenced the Defendant

to 90 days of probation with 90 days in jail (v. 1, pp. 46, 62; 7/19/10, p.

5). This appeal ensued.

Further procedural background will be provided as needed.

SUMMARY OF THE ARGUMENT

1. Viewed in the light most favorable to the prosecution,

sufficient evidence supports the Defendant’s conviction for second

degree burglary.

2. The jury instruction given adequately advised the jury of the

necessary dual mental state for complicitor liability. Moreover, given

that the defense at trial was alibi, any error did not constitute plain

error.
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ARGUMENT

I. Viewed in the light most favorable to the
prosecution, sufficient evidence supports the
Defendant’s conviction for second degree
burglary.

The Defendant argues that the trial court erroneously denied his

motion for judgment of acquittal on the second degree burglary charge

because there was insufficient evidence that he intended to commit

theft when he entered the home.

Standard of review/preservation of claim. The People agree

that an appellate court “reviews the record de novo to determine

whether the evidence before the jury was sufficient both in quantity and

quality to sustain the convictions.” Dempsey v. People, 117 P.3d 800,

807 (Cob. 2005). The proper construction of a statute is also a question

of law that is reviewed de novo. People v. Manzo, 144 P.3d 551, 554

(Cob. 2006). When reviewing for sufficiency, the court must view the

evidence in the light most favorable to the People to determine if the

conviction was supported beyond a reasonable doubt. People v. Bennett,

515 P.2d 466, 469 (Cob. 1973).
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The People generally agree that this issue was preserved by the

defense motions for acquittal and the trial court’s ruling denying them

(6/8/09, p. 134; 6/9/09, p. 30).

Legal standards and analysis. The Defendant correctly

observes that in Cooper v. People, 973 P.2d 1234, 1240 (Cob. 1999), the

Colorado Supreme Court held that “a conviction for burglary requires

proof that the defendant intended to commit a crime inside at the

moment he first became a trespasser” (Opening brief at 8-9). In Cooper,

the supreme court interpreted a previous version of the burglary statute

in light of common law precedent, and stated that “[i]f the defendant

forms the intent to commit the crime after the trespass is under way, he

or she may be guilty of that underlying crime (or attempt) and of

trespass -- but is not guilty of burglary.” Id. at 1236.

However, the same year that Cooper was decided, the second

degree burglary statute was amended. People v. Larkins, 109 P.3d

1003, 1004-05 (Cob. App. 2004). The statute presently reads, “A person

commits second degree burglary, if the person knowingly breaks an

entrance into, enters unlawfully in, or remains unlawfully after a lawful
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or unlawful entry in a building or occupied structure with intent to

commit therein a crime against another person or property.” § 18-4-

203(1), C.R.S. (2011). Accordingly, under the present version of the

statute, pursuant to which the Defendant here was charged, the intent

to commit a crime against another person or property while in the

dweffing can be formed either before or after the unlawful entry.

People v. Oram, 217 P.3d 883, 892 (Cob. App. 2009); People v. Larkins,

109 P.3d at 1004-05. Thus, the Defendant is mistaken in his reliance

on Cooper.

In any event, in undertaking a sufficiency analysis, an appellate

court must recognize that: 1) it ordinarily does not assess the

credibility of witnesses or resolve inconsistencies or contradictions in

testimony, People v. Gonzales, 666 P.2d 123, 128 (Cob. 1983); 2) the

prosecution must be given the benefit of every reasonable inference

which can be drawn from the evidence, People v. San Emerterio, 839

P.2d 1161, 1164 (Cob. 1992); and 3) where reasonable minds could

differ, the evidence is sufficient to sustain a conviction. See People v.

Carlson, 72 P.3d 411, 416 (Cob. App. 2003). Evidence of a defendant’s
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intent or knowledge can rarely be proven other than by circumstantial

or indirect evidence and may properly be inferred from a defendant’s

conduct and the circumstances of the offense. See People v. Mandez,

997 P.2d 1254, 1264 (Cob. App. 1999) (inferring an intent to commit

theft as the underlying crime for burglary) ; People v. Segura, 923 P.2d

266, 269 (Cob. App. 1995) (a defendant’s general intent or awareness of

the result to be caused by his conduct may be inferred from the conduct

and the surrounding circumstances).

Here, a detective testified that C.V. had told him that he had

recognized the Defendant as the third individual he had seen at the

front door, although C.V. indicated he thd not remember making the

identification (6/8/10, pp. 57, 125-27). Moreover, M.V. testified that the

Defendant was the individual who broke the door, while O.V. testified

that the Defendant and J.H. had done so (6/8/10, pp. 97,101). Both M.V.

and O.V. testified that the Defendant and J.H. had taken some jewelry,

a camera and a pair of shoes from the home (6/8/10, pp. 86-87,101).

The father of M.V. and O.V. testified that the Defendant had returned

to his car with a pair of shoes and that the Defendant had told him he
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had gone inside the apartment and grabbed the shoes (6/8/10, pp. 68).

Under the facts and circumstances here, the jury could reasonably infer

from the Defendant’s action in taking the shoes that the Defendant had

the intent to steal at the time he broke in to the home. Thus, despite

inconsistencies and contradictions among the witnesses’ testimony,

there was sufficient evidence that the Defendant, acting as a principal

or as a complicitor with J.H., broke into the home and stole the shoes.

Accordingly, the sufficiency challenge to the second degree burglary

conviction should be rejected.
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II. The jury instruction given adequately advised
the jury of the necessary dual mental state for
complicitor liability. Moreover, given that the
defense at trial was alibi, any error did not
constitute plain error.

For the first time on appeal, the Defendant argues that the jury

instruction on complicitor liability constitutes plain error.

Standard of review/preservation of claim. The People agree

that the standard of review is plain error because the defense made no

objection below (see 6/8/10, pp. 149-50). A defendant’s failure to make a

timely objection in the trial court to an instructional error renders the

contention of error on appeal subject to plain error review. Griego v.

People, 19 P.3d 1, 8 (Cob. 2001); People v. Dunlap, 124 P.3d 780, 793

(Cob. App. 2004). Plain error is error that is both obvious and

substantial, and which so undermines the fundamental fairness of the

trial as to cast doubt on the reliability of the judgment of conviction.

People v. Miller, 113 P.3d 743, 750 (Cob. 2005); People v. Jimenez, 217

P.3d 841, 868-869 (Cob. App. 2008). Thus, “failure to instruct the jury

properly does not constitute plain error where the subject of the error is
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not contested at trial, or where evidence of guilt is overwhelming.”

Miller, 113 P.3d. at 751.

Factual background. The record reflects that the jury was

given the following instruction concerning complicitor liability:

A person is guilty of an offense committed by
another person if he is a complicitor. To be guilty
as a complicitor, the following must be
established beyond a reasonable doubt:

1. A crime must have been committed.

2. Another person must have committed all or
part of the crime.

3. The defendant must have had knowledge
that the other person intended to commit all
or part of the crime.

4. The defendant must have aided, abetted
advised, or encouraged the other person in
the commission or planning of the crime.

(Instruction 14; Envelope 4); compare COLJI-Crim. No. 6:04 (1983 &

Supp. 1993). The Defendant did not object to that instruction (see

6/8/10, pp. 149-50).

In closing argument, the prosecutor directed the jury’s attention to

the complicity instruction, and argued, “So you don’t have to find that

the defendant himself broke in, stole the shoes, broke anything, but if
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he knew that others were doing it and he helped them do it, he is guilty

as a complicitor in the exact same way” (6/9/10, p. 35). Defense counsel

argued in response, “[the prosecutor] argues that Mr. Guzman was

there and therefore a complicitor. But Mr. Guzman wasn’t there”

(6/9/10, pp. 48-49). She also argued that the Defendant “was not there.

He was with his friends, and at the very least, the difference in the

stories is reasonable doubt” (6/9/10, p. 52).

During deliberations, the jury sent out a question, “What is the

definition of complicity and how it relates to accusing or the charges?”

(Envelope 4). The court and counsel discussed the question and drafted

a response directing the jury’s attention to Instruction 14 (6/9/10, p. 58).

Before the response was delivered to the jury, the jury summoned the

law clerk and advised that it had located Instruction 14 (6/9/10, p. 59).

Legal standards and analysis. “A person is legally

accountable as principal for the behavior of another constituting a

criminal offense if, with the intent to promote or facilitate the

commission of the offense, he or she aids, abets, advises, or encourages

the other person in planning or committing the offense.” § 18-1-603,
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C.R.S. (2011). Thus, to prove that a defendant is complicit in the

commission of a crime, the prosecution must prove a dual mental state

before the complicitor may be held legally accountable for the offense of

another. Bogdanov v. People, 941 P.2d 247, 250 (Cob. 1997), opinion

amended on other grounds by Bogdanov v. People, 955 P.2d 997 (Cob.

1997), disapproved on other grounds by Griego v. People, 19 P.3d 1

(Cob. 2001). The complicitor must have: (1) the culpable mental state

required for the underlying crime committed by the principal; and (2)

the intent to promote or facilitate the crime committed by the principal.

Id. at 250-5 1 (citing 2 Wayne R. LaFave & Austin W. Scott, Jr.,

Criminal Law § 6.7 (1986)).

In reviewing the same jury instruction given here, the Colorado

Supreme Court held in Bogdanov that omission of the “with the intent

to promote or facilitate” language from the statute was not structural

error. Bogdanov, 941 P.2d at 253. In so holding, the supreme court

determined that the instruction sufficiently reflected the two requisite

mental states in that the instruction required that the jury find that a

crime had been committed and required that the defendant intended
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the crime to occur, thus intending his participation to further the crime.

Id. at 253-54. However, the supreme court did suggest that “intent to

promote or facilitate” language be added to the pattern jury instruction.

Id. at 254 n.10.

A panel of this Court, in People v. Close, 22 P.3d 933 (Cob. App.

2000), aff’d on other grounds, Close v. People, 48 P.3d 528, 530 (Cob.

2002), analyzed the same instruction in the wake of the Bogdanov

decision and determined that despite the omission of the “intent to

promote or facilitate” language, the instruction adequately advised the

jury of the requisite dual mental state and, therefore, did not

unconstitutionally lessen the prosecution’s burden of proof. Close, 22

P.3d at 937. The panel, therefore, concluded that the omission from the

complicity instruction was not error, plain or otherwise. Id.

This Court should follow the analysis set forth in Bogdanov and

Close to find that the language used here was sufficient, albeit not ideal.

As in Bogdanov and Close, the jury was properly instructed on the

requisite dual mental state because the jury was instructed that it had

to find that a crime had been committed and that the Defendant

15



intended the commission of the crime, thus intending his participation

to further the crime. Therefore, this Court should conclude, as in Close,

that the omission was not error, plain or otherwise. Moreover, as

demonstrated by the closing arguments, the defense at trial was alibi.

Thus, whether the Defendant’s participation in the crimes subjected

him to complicitor liability was not disputed, and any error did not

constitute plain error.

CONCLUSION

For the above reasons, judgment of conviction should be affirmed.
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