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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 

Whether the trial court properly determined that the 
officers legally executed the search warrant pursuant 
to the knock and announce rule and that therefore, a 
lawful search ensued. 

STATEMENT OF THE CASE AND OF THE FACTS 1 

Relying on information from a confidential informant, police 

requested a search warrant to search the house where defendant lived. 

During the execution of the search warrant, the officers found and 

seized numerous items, including methamphetamine, drug 

paraphernalia, plastic baggies, a scale, money, and handguns. 

Defendant was charged with possession with intent to distribute a 

schedule II controlled substance and a special offender count -

possession of a controlled substance with a deadly weapon, possession of 

a weapon by a previous offender, and possession of a forged instrument 

(v. 1, p. 90). 

1 The statement of facts is taken, in part, from this Court's opinion in 
defendant's first appeal. See People u. Lofton (No. 08CA0812 Colo. App. 
April 16, 2009) (not published pursuant to CAR 35(f) (v. 1, pp. 88-95). 



Defendant was found guilty by a jury of possession with intent to 

distribute a schedule II controlled substance and the special offender 

count. The trial court sentenced him to sixteen years in 

the Department of Corrections and suspended six years on the condition 

that defendant complete drug education (v. 1, pp. 90-91). 

In his first appeal defendant contended that the trial court erred 

when it did not allow him to present evidence that the search warrant 

was illegally executed because the officers did not announce their 

presence before entering the house. This Court agreed and concluded 

that further proceedings were necessary to resolve the issue 2 (v. 1, p. 

91). Thus, it remanded the case for a determination of whether the 

search was valid (v. 1, p. 94). Specifically, this Court ordered as follows: 

On remand, the trial court must hold a hearing to 
determine whether the officers' entry into the 

2 This Court declined to consider whether the rule in Hudson should be 
applied under the Colorado Constitution because that issue was not 
raised in the trial court. See Hudson v. Michigan, 547 U.S. 586, 594 
(2006) (exclusionary rule under Fourth Amendment is inapplicable to 
violation of knock-and-announce rule in executing an otherwise valid 
search warrant because the interests protected by the rule have nothing 
to do with the seizure of evidence). 
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house was proper, or if improper what remedy is 
available. If the trial court finds that the officers' 
entry was proper, or that the officers failure to 
knock and announce their entry fell within one of 
the exceptions to the rule, or that the failure to 
knock and announce did not rise to a 
constitutional violation, then the judgment shall 
stand affirmed. See Crim. P. 41(c)(2.5) (listing 
exceptions to knock-and-announce rule). 
However, if the court finds that the entry violated 
defendant's constitutional right, then the court 
shall suppress the evidence seized and grant 
defendant a new trial. 

Lofton, OSCAOS12 at 5-6. 

The trial court conducted a motions hearing on January S, 2010. 

The prosecution presented the testimony of several officers involved in 

the execution of the search warrant. The evidence demonstrated that 

the officers met before they served the warrant to discuss safety issues, 

including the fact that there were weapons and surveillance cameras at 

the residence (CD 01l0S/10 pp. 4-5). They also discussed the fact that 

defendant had been involved in "numerous" previous crimes and was 

known to be armed. Further information was shared that led them to 

believe defendant would be in the basement with the narcotics and 
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would try to destroy them as soon as the search warrant was initiated 

(CD 01108110 pp. 5-6). 

Sgt. Hendrickson testified that they planned to use tear gas in the 

basement of the residence after the knock and announce was completed 

because they were concerned with defendant accessing weapons andlor 

destroying the evidence before they could reach him (CD 01108/10 pp. 6-

7). He further indicated that when they began execution of the 

warrant, Officer Dodenhoff knocked and announced the officers' 

presence while he (Hendrickson) counted down the requisite ten 

seconds (CD 01108/10 p. 8). No one answered the unlocked door, so they 

opened it and entered the residence (CD 01108/10 pp. 8-9). Mter the 

countdown and during the time they made their entry into the front of 

the house, the tear gas was "introduced through a back window" (CD 

01108110 p. 9). 

Officer Dodenhoff testified that he performed the knock-and-

announce function during the execution of the warrant (CD 01108/10 pp. 

17-18). Specifically, he indicated that he knocked on the front door of 

the residence loudly and repeatedly while announcing, "Police, Search 
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Warrant," multiple times (CD 01108110 p. 18). At the end of the ten-

second countdown he opened the front door and the entry team 

penetrated the residence (CD 01108/10 p. 20). 

Detective Dudley wrote the search warrant and participated in 

the search after its execution (CD 01108/10 pp. 22-23). He provided the 

team with information regarding the surveillance camera that 

defendant had set up to monitor who approached the residence (CD 

01108110 p. 23). Detective Dudley indicated that defendant had 

attempted to flush the drugs down the toilet but that they collected the 

liquid samples and later determined that there were approximately 200 

grams of methamphetamine in the recovered water (CD 01108/10 p. 24-

25; v. 1, p. 10). Moreover, they found two fully loaded handguns in the 

basement as well (Id.). 

The defense called Sgt. Lopez, who testified that he and Sgt. Sloan 

waited at the windows on the back side of the residence in order to 

simultaneously breach the basement windows and insert a canister of 

tear gas at the time the others entered the front of the residence (CD 

01108/10 pp. 30-31). He indicated that once the officers began their 
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entry through the front door, he and Sgt. Sloan began to break out the 

windows and visually checked inside the rooms to make sure they 

weren't deploying the canisters on anybody (CD 01108110 p. 32). 

Defendant argued that the use of tear gas was unreasonable 

"against the population" in the execution of the warrant, and asked the 

court to find that its use resulted in an unreasonable execution of the 

warrant (CD 01111110 pp. 11-12). 

The court ruled in part as follows: 

I believe the testimony is uncontroverted. The 
testimony of everybody there was that there was 
a loud knock on the door, multiple knocks on the 
door. 

And ... the breacher ... had used the palm of his 
hand so the knock would be even louder than if 
he would have used his knuckles and loudly 
indicated that it was the police and they have a 
search warrant, he said that numerous times. 

There was some concern [of evidence being 
destroyed] because there was alleged to have 
been surveillance cameras situated at the 
residence; and indeed, once they conducted the 
search and executed the search warrant, 10 and 
behold, it was all right there; and the purported 
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weapons they were concerned about being there 
were apparently laying on the shelf next to the 
television monitor. 

Now the question is, when there is a situation 
where the police have strong suspicion to suspect 
that there are weapons on the property, what is 
better? Is it better to clear the area with tear gas 
or is it better to get involved in a gunfight? 

Boy, that's a simple answer. Tear gas wins every 
time, it does. Because I can assure you that had 
there been a gun fight, it would have been really 
bad, probably for some officers and probably no 
doubt for [defendant]. 

So [defendant] ended up with some teary eyes 
and some irritated nasal passages. But that's a 
whole lot better than having a swat team open 
fire because a gun fight got started. 

So was that reasonable? I find under the 
circumstances it was; and clearly, it was, because 
it was later confirmed that there were two 
weapons in close proximity. 

So was the warrant executed in a proper fashion 
in accordance with the Colorado Constitution? I 
find that it was. It was a knock and announce, 
and they did knock and announce. 

Were the munitions reasonable under the 
circumstances, based upon the fear of destruction 
of evidence and the concern of weapons being 
present on the premises, both of which were 
subsequently confirmed? It was entirely 
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reasonable to use tear gas ... to evacuate the 
portion of the residence that the officers were 
concerned with searching. 

[I] think that everything that the officers did 
under the circumstances was entirely reasonable. 
I t was in accordance with the Constitution. 

(CD 01111110 pp. 13-16). 

This appeal followed. 

SUMMARY OF THE ARGUMENT 

The trial court properly determined that the officers legally 

executed the search warrant, and that a lawful search ensued. The 

testimony at the motions hearing clearly demonstrated that the officers 

knocked and announced their presence before entering the residence. 

Furthermore, the evidence illustrated that the officers used an 

objectively reasonable amount of force in executing the warrant. 
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ARGUMENT 

I. The trial court properly determined that the 
officers legally executed the search warrant 
pursuant to the knock and announce rule and 
that therefore, a lawful search ensued. 

Defendant contends that the trial court erred when it ruled that 

the officers' search was reasonably executed pursuant to the warrant, 

"despite the fact that munitionsltear gas devices were used on private 

citizens and upon real and personal property without first-hand 

knowledge that such force was reasonable and necessary" (OB, pp. 4-5). 

A. Standard of review 

When ruling on a motion to suppress, a trial court must make 

findings regarding the historical facts of the case and apply the 

controlling legal standard to the established facts. A court's findings of 

fact are entitled to deference and will not be overturned if supported by 

competent evidence in the record. However, the court's conclusion of 

law is reviewed de novo. People v. King, 16 P.3d 807, 812 (Colo. 2001). 

B. Law and analysis 

The officers executing a search warrant shall first announce their 

identity, purpose, and authority, and if they are not admitted, may 
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make a forcible entry into the place to be searched; however, the officers 

may make forcible entry without such prior announcement if the 

warrant expressly authorizes them to do so or if the particular facts and 

circumstances known to them at the time the warrant is to be executed 

adequately justify dispensing with this requirement. Crim. P. 

41(d)(5)(V). 

On appeal defendant appears to allege that the officers' use of tear 

gas was unreasonable because the search warrant did not mention that 

defendant might have weapons available to him. Thus, his argument 

continues, the officers "indiscriminately" and unreasonably chose to use 

chemical munitions 3 before entering the residence (OB, p. 6). However, 

the cases on which he relies do not stand for such a proposition.4 What 

3 In his attempt to portray this as a much more aggravated and 
unreasonable entry into the residence, defendant repeatedly refers to 
the tear gas used in this case as "chemical munitions". Indeed, in his 
argument before the trial court he alleged, with no basis in fact, that 
"[t]his could kill someone" (CD 01/11110 p. 11). As the trial court 
properly noted, the tear gas might have resulted in some "teary eyes" 
and "irritated nasal passages" but nothing more than that. 

4 It should be noted that the relevant cases on which defendant relies 
concerned entries into residences in which more force and more 
dangerous weapons were employed. See, e.g., Kirk v. Watkins, 182 F.3d 
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is required is that the officers actions be "'objectively reasonable' in 

light of the facts and circumstances confronting them." Graham u. 

Connor 490 U.S. 386, 397 (1989). Here, the record clearly demonstrates 

that the officers employed an objectively reasonable use of force in order 

to gain entry into a residence in which a drug dealer, who was known to 

possess weapons and use surveillance equipment, resided. Thus, the 

district court's conclusion "that everything .... the officers did under 

the circumstances was entirely reasonable" is supported by the evidence 

and is not clearly erroneous. 

CONCLUSION 

For the foregoing reasons and authorities, this Court should 

affirm the ruling of the trial court. 

932 (10th Cir. 1999) ("flashbang" devices deployed in bedroom and living 
room); Langford u. Superior Court, 43 Cal. 3d 21, 792 P.2d 822 (1987) 
(unregulated use of motorized battering ram); United States u. Jones, 
214 F.3d 836 (7th Cir. 2000) (battering ram and "flashbang" device 
used). 
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