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REPLY BRIEF

Vu Le submits the following reply to the answer brief:

The unique facts and issues of this case do not lend themselves to a clearly

established standard of review. By default, a plain error analysis seems

appropriate, as suggested by the attorney general. The complicity issue was not

argued during the trial. The applicability of complicity was discussed in the jury

instruction conference but the effect of the complicity voir dire was not.




This issue also requires a prosecutorial misconduct analysis. As the attorney
‘general suggests, the prosecutor may have assumed that a complicity instruction
would be given. Perhaps this case reminds us that we should be careful about
advancing legal theories in voir dire, assuming the jury will be instructed on those
theories. We do so at our peril. If the theory is not in the instructions, we run the
risk, as here, of jury confusion and uncertainty.

The prosecutor knew what their chief witness would say. They knew the
identity of the shooter was the central issue in the case. They may not have been
malicious in the voir dire but they recklessly assumed the risk of leading the jury
down a crooked path if they did not prevail in the jury instruction decision.

The attorney general’s argument that a complicity based verdict would havé
applied to all counts is true in theory. However, the unlawful discharge of a
firearm count is the only count which exclusively addresses the issue of who puiled
the trigger. This, as the attorney general notes, was the “question [the jury] had to
resolve . ..” (Answer Brief, p. 14).

By its not guilty verdict on illegal discharge of a ﬁrearm, the jury found that
the prosecution did not prove that Mr. Le was the triggerman. The only logical
conclusion, then, is that the guilty verdicts on the other counts were based, at lest in

the minds of some jurors, on Mr. Le’s aiding and abetting the shooter.



SENTENCING

Mr. Le agrees with the attorney general that the case should be remanded for

an amended mittimus.
WHEREFORE, Vu Le, for the reasons discussed herein and in the Opening

Brief, requests an order remanding this matter to the District Court for a new trial

or in the alternative, on amended mittimus.
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