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I.   STATEMENT OF ISSUES PRESENTED FOR REVIEW. 

1. Whether the trial court erred by instructing the jury that 
Appellants/Plaintiffs must prove the availability of noneconomic 
damages from their negligence claim by showing willful and wanton 
conduct beyond a reasonable doubt. 

 
2. Whether the trial court erred by instructing the jury to measure damages 

for negligence by the “cost” of Appellants’/Plaintiffs’ dogs rather than 
their “value.” 

 
3. Whether the trial court erred in dismissing Appellants’/Plaintiffs’ claim 

for intentional or reckless infliction of emotional distress by extreme and 
outrageous conduct on a motion for directed verdict. 

 
4. Whether the trial court erred in dismissing Appellants’/Plaintiffs’ claim 

for trespass on a motion for directed verdict. 
 

II.   STATEMENT OF THE CASE. 
 

 This is a case brought to recover damages arising out of the poisoning of 

Appellants’/Plaintiffs’ (“Plaintiffs’”) dogs by a neighbor.  Appellee/Defendant 

Daniel Bowen (“Bowen”) poisoned five dogs belonging to Plaintiffs by soaking 

meat in a pesticide and distributing the meat along his property line in rural Adams 

County.  Evidence at trial indicated that the poisoned meat eventually was 

dispersed over an area that extended beyond Bowen’s property.   Plaintiffs brought 

this action to recover damages arising out of Bowen’s conduct.  Plaintiffs appeal 

rulings made by the trial court during a jury trial, the verdict of which awarded 

them some, but not all, of the relief sought.    
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      A.   Factual History. 
 

 Plaintiffs’ five dogs died in 2006 after eating meat poisoned by Bowen and 

placed near his property boundaries in a rural area near Strasburg, Colorado.  

Complaint, CD at 2-8.  Bowen soaked chicken meat overnight in an EPA-regulated 

herbicide, Paraquat Plus, that he had found in an abandoned shed belonging to 

someone else.  Transcript of Trial Held April 5-9, 2010 (hereinafter, “Transcr.”), 

CD at 2554.  Bowen placed the poisoned meat in various locations with the alleged 

plan to poison coyotes that were allegedly killing his newborn calves.  Bowen’s 

Responses to Interrogatories, CD at 1969-70.  Bowen did nothing to secure the 

poisoned meat from removal or dispersal by wild animals.  Transcr., CD at 

3021:11-19.   Bowen did not inform his neighbors that he had placed highly 

poisonous meat at their property boundaries, despite his full knowledge that most 

of his neighbors owned pet dogs and that some had children.  Transcr., CD at 

3018:11-15. 

 Plaintiffs Hanks, Caprio and Eickbush are Bowen’s neighbors; Plaintiff 

Sullivan was visiting Plaintiffs Eickbush at the time of the poisoning.  Complaint, 

CD at 2, 5.  Wyatt Eickbush is the son of Tom Eickbush and was nine years old at 

the time.  Id., CD at 4.  Plaintiffs Hanks and Caprio, a married couple, are both 

veterinarians in the Strasburg area.  Id., CD at 2.  Plaintiff Sullivan is a 

horsemanship clinician and horse trainer who travels extensively.  Id., CD at 5.   
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 Plaintiff Sullivan owned two dogs, Boomer and Kirby; Plaintiffs Hanks and 

Caprio owned two dogs, Rooster and Tanner; Plaintiffs Eickbush owned a dog 

named Doc.  Complaint, CD at 2-3.  All five of Plaintiffs’ dogs ate Bowen’s 

poisoned meat and died torturous deaths.  Id., CD at 4, 6.   

 The evidence at trial showed that the poisoned meat was either placed or was 

relocated off of Bowen’s property.  Plaintiff Sullivan testified that Boomer and 

Kirby were never allowed off the Eickbush property during her visit there.  

Transcr., CD at 2723:16-22.  Plaintiff Eickbush and Wyatt Eickbush testified that 

Doc virtually never left the Eickbush property without accompaniment and was not 

known to have left it in the days before he died.  Transcr., CD at 2656:14-23.  

Plaintiffs Sullivan and Eickbush testified that they found unexplained white 

residue on the shrubs at the border of the Eickbush property, consistent with a 

liquid having been tossed or splattered there.  Transcr., CD at 2661:5-13; 2745:17-

2746:23.  Plaintiff Hanks testified that he found unexplained pieces of chicken 

meat on his own property after his dogs fell ill.  Transcr., CD at 2488:14-18. 

 All Plaintiffs testified to the deep bonds they had with their dogs.  Doc was 

the constant companion, and often sole companion, of Wyatt, an only child.  

Transcr., CD at 2654:14-2655:16.  Boomer and Kirby were the primary 

companions for Plaintiff Sullivan, whose work required her to travel and live on 

the road alone for significant periods of time, relying on her dogs for 
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companionship and security.  Transcr., CD at 2716:16-2717:8; 2718:25-2719:12.  

Hanks and Caprio had no children and kept Rooster and Tanner with them at all 

times during their work on their property and veterinary visits in the area.  

Transcr., CD at 2457:8-2458:15. 

 All Plaintiffs suffered significant emotional distress from the unnecessary 

and egregious poisoning of their dogs.  Transcr., CD at 2491:8-2492:12 (Hanks); 

2670:22-25 (Thomas Eickbush): 2704:13-2706:1 (Wyatt Eickbush); 2748:18-

2749:18 (Sullivan); 2951:1-13 (Caprio).  Doc died relatively quickly after falling 

ill, but Boomer, Kirby, Tanner and Rooster were in agonizing distress for over a 

week as they and their owners tried to fight the poisoning.  See generally, Transcr., 

CD at 2481-86; 2731-43.  Plaintiffs Sullivan, Hanks and Caprio paid thousands of 

dollars in veterinary bills in efforts to save their companions.  Medical Receipts, 

CD at 1936-54.  All of the adult Plaintiffs lost significant time from work, not to 

mention the suffering they endured as their companions died agonizing deaths.  

Transcr., CD at 2478:2-10; 2677:23-2678:9; 2749:6-2750:11. 

 As a result of the poisoning, the Adams County Sheriff, the Colorado 

Division of Wildlife (DOW) and the Environmental Protection Agency (EPA) 

investigated the events and charged Bowen with criminal cruelty to animals and, 

by the DOW, wrongfully hunting with explosives or poisons, all of which charges 

were ultimately dismissed.  Bowen Response to Interrogatories, CD at 1969.  The 
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EPA issued Bowen a Notice of Warning, stating that the EPA inspection revealed 

that Bowen’s use of Paraquat to poison meat “violated label directions” and 

deeming Bowen’s conduct “negligent, willful and knowing misapplication” of the 

restricted pesticide.  March 16, 2006, EPA Notice of Warning, CD at 2005-06. 

 Plaintiffs testified that Bowen did not apologize or express compassion or 

remorse for the deaths of Plaintiffs’ dogs.  Transcr., CD at 2963:11-14.  In fact, 

Moreover, Plaintiff Tom Eickbush testified that Bowen “went on about a 20-

minute rant” about his general hatred of domestic dogs, with no reference to coyote 

problems, during an encounter they had after the poisoning incident.  Transcr., CD 

at 2674:20-2675:12.  At trial, the jury sent a question to Plaintiff Caprio 

specifically asking whether Bowen had apologized, showing that it was concerned 

about and interested in that issue.  Jury Question of Plaintiff Caprio, CD at 1231. 

      B.   Procedural History. 

 Plaintiffs brought suit against Bowen in the Adams County District Court, 

asserting seven claims against him: negligence per se; premises liability; nuisance; 

trespass; extreme & outrageous conduct, (a/k/a intentional or reckless infliction of 

emotional distress, hereinafter “IED”); ultrahazardous activity; and negligence.  

Complaint, CD at 8-12.  Plaintiffs also requested exemplary damages.  Amended 

Complaint, CD at 120-21.  
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 Plaintiffs’ premises liability claims and Plaintiff Eickbush’s nuisance claims 

were dismissed on summary judgment.  March 10, 2010, Order, CD at 1029-36.  

On Bowen’s Motion in Limine to Preclude Evidence Concerning the Criminal 

Case and Investigation by the EPA and Notice of Warning, the trial court 

precluded all evidence of the Sheriff’s and EPA’s investigations of the matter, the 

criminal charges entered against Bowen and the Notice of Warning issued by the 

EPA.  March 26, 2010, CD at 1198-1205. 

 At trial, Plaintiffs’ trespass, IED and remaining nuisance claims were 

dismissed on directed verdict.  April 8, 2010, Minute Order, CD at 1848.  Plaintiffs 

voluntarily dismissed their negligence per se claim.  Id.   

 The trial court instructed the jury, over Plaintiffs’ objections, that in order to 

award Plaintiffs noneconomic damages, the jury must find beyond a reasonable 

doubt that Bowen’s conduct was willful and wanton.  Jury Instruction 30, CD at 

1280.  The jury deliberated on Plaintiffs’ ultrahazarous activity and negligence 

claims.  The jury found in Bowen’s favor on ultrahazardous activity and in 

Plaintiffs’ favor on negligence, also finding that all Plaintiffs but Sullivan were 

contributorily negligent to some degree.  Verdict Forms, CD at 1299-1305, 1312-

1318.  Plaintiffs each received an award in negligence and were denied 

noneconomic and exemplary damages.  Verdict Forms, CD at 1299-1311, 1318-

1323.  
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 During trial, the trial court limited Plaintiffs’ ability to make their objections 

to the proposed jury instructions.  Transcr., CD at 3000-3002 (slating discussion of 

jury instructions for after rulings on directed verdict motions the following day);  

3223:15-3224:11 ( when arguments on instructions raised, stating trial court would 

later “ask you if you have any additional instructions or verdict forms and 

objections”).  Instead of allowing for complete argument on the instructions before 

they were finalized and given to the jury, the trial court allowed the parties to 

complete their arguments, for the record only, after the jury was instructed and 

began its deliberations.  Transcr., CD at 3272:15-22 (allowing counsel to make a 

record of arguments on jury instructions that were and were not given only after 

jury began deliberation). 

 Similarly, the trial court truncated Plaintiffs’ chance to fully defend against 

Defendant’s motions for directed verdict.  Arguments were cut off at the end of the 

trial day because staff needed to be let go.  Transcr., CD at 3000:15-16 (“I can’t 

keep my staff here indefinitely”).  The trial court asked the parties to complete 

argument the following day.  Id., CD at 3001:3-6.  However, when Plaintiffs 

attempted to complete their argument, the trial court disallowed it, stating “that’s 

why I gave you all yesterday afternoon.”  Id. CD at 3025:8-21.  

 Plaintiffs timely filed a motion for a new trial on April 23, 2010.  Motion for 

New Trial Pursuant to C.R.C.P. 59(a)(1), CD at 1367-73.  Plaintiffs argued that, 
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although Plaintiffs prevailed on their negligence claim and were awarded some 

damages, significant issues were foreclosed by the trial court’s erroneous rulings 

on directed verdict and the erroneous jury instructions on damages.  Id.  The trial 

court denied Plaintiffs’ Motion for a New Trial.  June 10, 2010, Order, CD at 

1769-76.  Plaintiffs timely filed their Notice of Appeal on August 2, 2010.  Notice 

of Appeal, CD at 1788-93.   

 After this appeal was initiated, this Court issued an Order on January 24, 

2011, directing Plaintiffs to provide a signed, final order disposing of Plaintiffs’ 

IED, trespass, negligence per se, nuisance and ultrahazardous activity claims.  

January 24, 2011, Order of Court, attached hereto as Exhibit 1.  Plaintiffs 

responded to the Court, providing the required supplemental trial court order on 

February 22, 2011.  February 22, 2011, Response to Order of Court, attached 

hereto as Exhibit 2.  This Court ruled the supplemental trial court order sufficient 

and directed this appeal to proceed.  March 10, 2011 Order of Court, attached 

hereto as Exhibit 3.  

   III.   ARGUMENT. 

A.   Summary. 

 The trial court erred when it dismissed Plaintiffs’ IED and trespass claims 

and erroneously instructed the jury on Plaintiffs’ available damages.  These errors 
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significantly prejudiced Plaintiffs because the case as submitted to the jury 

effectively foreclosed Plaintiffs from recovering their main elements of damages.  

 First, the trial court conflated the standards of proof for exemplary or 

punitive damages (requiring willful and wanton conduct proven beyond a 

reasonable doubt) with the standard required to establish noneconomic damages 

for negligence (requiring proof only by a preponderance of the evidence).  Thus, 

the jury was told that it could not award simple, noneconomic damages on 

Plaintiffs’ negligence claim unless it could find beyond a reasonable doubt that 

Bowen acted willfully and wantonly.  This error is so blatant and so clear, and 

carried such significant prejudice to Plaintiffs, that it warrants a new trial. 

 Secondly, the trial court erred by instructing the jury that Plaintiffs’ 

economic damages were measured by the “cost” of their dogs, rather than the 

“value” of the dogs.  While the law continues to view dogs as personal property, it 

also acknowledges that they are a unique form of property worth significantly 

more than their cost of purchase or replace.  Therefore, Plaintiffs’ right to 

economic damages was erroneously proscribed by the trial court. 

 Third, the trial court dismissed Plaintiffs’ IED claim on Bowen’s motion for 

directed verdict, finding that there was insufficient evidence to send the claim to 

the jury.  This ruling was patently erroneous because the trial court’s extensive 
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findings of fact supporting its decision to send Plaintiffs’ ultrahazardous activity 

and exemplary damage claims to the jury provided more than sufficient support for 

the IED claim.  

 Fourth, the trial court summarily dismissed Plaintiffs’ trespass claim on 

Bowen’s motion for directed verdict.  The trial court properly analogized this case 

to trespass cases involving water flowing from one property to another and causing 

damage but misapplied the law of those cases to the evidence produced at trial.  

The trial court failed to view the evidence or its own findings in Plaintiffs’ favor 

and failed to see that dispersal of the poisoned meat by wild animals was 

foreseeable and uncontrollable, just like the heavy rainstorms that cause trespass 

by flooding in the water trespass cases.  The evidence, read in Plaintiffs’ favor, 

supported sending the trespass claim to the jury and the trial court erroneously 

prevented the jury from hearing the claim. 

      B.   The trial court committed reversible error when it misstated the law in 
instructing the jury that simple noneconomic damages from a 
negligence claim require willful and wanton conduct proven beyond a 
reasonable doubt.  

 
         1.   Standard of Review and Preservation of Issue. 

 
 Trial courts have a duty to correctly instruct the jury on all matters of law for 

which there is sufficient evidence to support giving instructions. People v. Garcia, 



11 
 

28 P.3d 340, 343 (Colo. 2001).  Trial courts’ rulings on jury instructions are 

reviewed de novo to determine whether the instructions accurately instructed the 

jury on the law.  Steward Software Co. v. Kopcho, 2010 WL 3432214, *7 (Colo. 

Ct. App.  Sept. 2, 2010); People v. Reeves, 2010 WL 2681263, *1 (Colo. Ct. App. 

July 8, 2010).   

 Plaintiffs preserved this issue for appeal by making arguments on the jury 

instructions at trial, after the instructions were given to the jury at the trial court’s 

direction.  Transcr., CD at 3199:16-19 (after instructions finalized, arguing that 

Plaintiffs were entitled to noneconomic and economic damages on negligence 

claim); 3280:10-14 (after instructions finalized, arguing that “[noneconomic 

damages] should have flowed from the negligence instruction and should not 

require willful and wanton conduct”). 

         2.   Noneconomic damages were available to Plaintiffs if shown by a 
preponderance of the evidence. 

 
 Noneconomic damages are a component of actual damages (as opposed to 

other types of damages such as exemplary damages).  See § 13-21-102.5(1)(b), 

C.R.S. (2010) (“’Noneconomic loss or injury’ means nonpecuniary harm for which 

damages are recoverable by the person suffering the direct or primary loss or 

injury”).  Like other types of actual damages, noneconomic damages are available 

in general negligence cases.  See Boatright v. Derr, 919 P.2d 221, 229 (Colo. 
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1996) (holding plaintiff “entitled to recover the noneconomic damages awarded to 

her by the jury” in negligence case); Martinez v. Shapland, 833 P.2d 837, 839 

(Colo. Ct. App. 1992) superseded by statute on other grounds (“the jury's failure to 

award any damages for noneconomic losses [on negligence] . . . renders the verdict 

inadequate as a matter of law”); Fitzgerald v. G.J.’s Gen. Contractors, Inc., 

03CV1588, 2005 WL 3279970 (Colo. Dist. Ct. Aug. 12, 2005) (entering judgment 

on jury verdict for noneconomic losses in negligent construction case).  

 Noneconomic damages may encompass but are not limited to emotional 

distress damages.   See Webster v. Boone, 992 P.2d 1183, 1186 (Colo. Ct. App. 

1999) (noting that “[o]ur cases have permitted recovery for annoyance and 

discomfort damages on nuisance and trespass claims while at the same time 

precluding recovery for ‘pure’ emotional distress”) (collecting cases); § 13-21-

102.5(1)(b), C.R.S. (2010) (“noneconomic damages” defined to nonexclusively 

include ”pain and suffering, inconvenience, emotional stress, and impairment of the 

quality of life”) (emphasis added); James v. Coors Brewing Co., 73 F. Supp. 2d 

1250, 1253 (D. Colo. 1999) (finding the types of noneconomic damages listed in 

the statute to be demonstrative and refusing to “limit the covered harms to those 

specifically enumerated” therein).  Noneconomic damages can include such 

intangibles as loss of reputation, James, 73 F.Supp. 2d at 1253, inconvenience, 

Webster, 992 at P.2d at 1186, physical discomfort, Id., and loss of use and 



13 
 

enjoyment of property, Calvaresi v. Nat’l Dev. Co., 772 P.2d 640, 645 (Colo. Ct. 

App. 1988).  See also Dolin v. Contemporary Fin. Solutions, Inc., 622 F.Supp.2d 

1077, 2081 (D. Colo. 2009) (affirming survival of plaintiffs’ negligence claim and 

request for noneconomic damages such as “humiliation, loss of reputation, 

embarrassment, [and] inconvenience”).  

  As an aspect of actual damages, noneconomic damages are to be proven by a 

preponderance of the evidence.  Sonoco Prod. Co. v. Johnson, 23 P.3d 1287, 1289 

(Colo. Ct. App. 2001) (“Damages are not recoverable for losses beyond an amount 

that a plaintiff can establish with reasonable certainty by a preponderance of 

evidence.”).  Any uncertainty as to the amount of damages is not a bar to recovery; 

it requires the trier of fact to assess an award by exercise of its sound judgment.  Id. 

at 1290.  

         3.   The trial court’s erroneous instruction misstated the law and gravely 
impaired Plaintiffs’ presentation of their case to the jury. 

 
 In the jury instructions, the trial court erred by conflating noneconomic 

damages with exemplary damages and instructing that both required a showing of 

willful and wanton conduct proven beyond a reasonable doubt, which is absolutely 

the wrong standard for noneconomic damages.  Application of the wrong standard 

of proof to a jury instruction is reversible error.  Steward Software Co., 2010 WL 

3432214 at *7. 
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 The trial court initially instructed the jury correctly, stating that the Plaintiffs 

had “the burden of proving their claims by a preponderance of the evidence, except 

their claim for punitive damages,” Jury Instruction 10, CD at 1259, and explaining 

that the jury “must find that all of the following have been proved by a 

preponderance of the evidence: 1. The plaintiffs had injuries, damages, or losses.”  

Jury Instruction 12, CD at 1261. 

 After the initial and correct instructions, the trial court issued several 

instructions that improperly mixed noneconomic damages with exemplary or 

punitive damages.  In Instruction 30, the court told the jury “If you find beyond a 

reasonable doubt that the defendant acted in a willful and wanton manner in 

causing the plaintiffs’ injuries, you shall determine the amount of noneconomic 

damages and the amount of punitive damages, if any.”  Jury Instruction 30, CD at 

1280 (emphasis added).  In Instruction 33, the court instructed that “If you find that 

the defendant engaged in willful and wanton conduct then you shall award 

plaintiffs any noneconomic damages caused by the defendant’s willful and wanton 

conduct including: 1. Any noneconomic losses or injuries.” Instruction 33, CD at 

1283.  Instructions 20-22, identical to each other in substance but pertaining to 

separate Plaintiffs, explained to the jury that it should consider only the following 

in awarding Plaintiffs damages on their negligence claim: “Any economic losses 

which plaintiffs . . . have had to the present time or which plaintiffs will probably 
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have in the future.”  Jury Instructions 20-22, CD a 1269-71 (emphasis added).  On 

Verdict Form B, also identical other than Plaintiffs’ names, the jury was asked in a 

related sequence: (1) whether Plaintiffs “prove[d] beyond a reasonable doubt that 

defendant . . . engaged in willful and wanton conduct;”(2) whether that willful and 

wanton conduct caused damages and; finally (3) “What is the total amount of . . . 

damages, if any, for noneconomic damages or losses,” referring back to Instruction 

33 for the definition of noneconomic damages.  Verdict Forms, CD at 1299-1305.  

 The jury instructions misstated the law and prevented the jury from properly 

considering Plaintiffs’ noneconomic damages.  Plaintiffs presented evidence at 

trial of noneconomic damages other than emotional distress.  First, all Plaintiffs 

testified that their dogs were their constant companions.  Transcr., CD at 2457:8-

2458:15 (Rooster and Tanner were Hanks’s and Caprio’s constant companions as 

they have no children); 2654:14-2655:16 (Doc was Wyatt’s constant companion as 

only child); 2716:16-2717:8 and 2719:1-12 (Boomer and Kirby were Sullivan’s 

sole companions as she travels widely on her own).  In fact, Plaintiffs Wyatt 

Eickbush and Sullivan testified that their dogs were their primary and often sole 

companions.  Transcr., CD at 2697:5-2698:7; 2716:16-2717:8 and 2719:1-12.  The 

companionship provided by pet animals is a significant and cognizable service 

provided by them.  Brousseau v. Rosenthal, 443 N.Y.S.2d 285, 286-87 (N.Y.C. 

Civ. Ct. N.Y. County 1980). 
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 Second, Plaintiffs Wyatt Eickbush and Sullivan gave testimony from which 

the jury could easily infer that their dogs provided them with security.  Wyatt 

Eickbush testified that Doc accompanied him everywhere, including to the school 

bus and back.  Transcr., CD at 2654:16-2655:16.  Sullivan testified that she travels 

extensively alone “as a woman,” from which the jury could easily infer that she 

relied on the security provided by her dogs. Transcr., CD at 2749:1-5; see 

Brousseau, 443 N.Y.S.2d at 286-87 (“it would be wrong not to acknowledge the 

companionship and protection that Ms. Brousseau lost with the death of her canine 

companion of eight years”).  

 Third, all adult Plaintiffs testified that they lost significant time from work to 

deal with the poisoning and death of their dogs.  Transcr., CD at 2478:2-10 

(Hanks’s and Caprio’s clinic “went into pandemonium” researching the poisoning 

issue); 2478: 2-10; (7-8 vets and technicians, and significant equipment at Hanks’s 

and Caprio’s clinic were devoted to poisoning issue); 2501:24-2502:7; (Hanks and 

Caprio were fully occupied for approximately one full week); 2677:23-2678:9 

(Plaintiff Thomas Eickbush missed several days of work for “legal issues” related 

to poisoning); 2749:6-2750:9 (Sullivan could not run her business or follow up 

with clients properly for significant time period due to time spent with sick dogs 

and resulting grief and anxiety).  Concededly, lost income is an aspect of economic 

damages.  However, from testimony such as the above, the jury could also easily 
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infer a loss to business reputation or goodwill, an intangible but critical asset.  

Dolin, 622 F.Supp.2d at 2081 (authorizing plaintiffs’ request for damages on 

negligence claim for loss of reputation, embarrassment, and inconvenience); 

James, 73 F.Supp.2d at 1253 (in defamation case, noting that “Colorado law 

recognizes pure loss of reputation as noneconomic loss”).   

 From the testimony given at trial, including that described here, the jury 

could easily have inferred that Plaintiffs suffered simple and actual noneconomic 

damages from the loss of their dogs due to Defendant’s negligence.  Damages such 

as loss of companionship, loss of security and loss of reputation or goodwill at 

work are all actual damages that are noneconomic in nature but are not the “pure” 

emotional distress damages proscribed in negligent injury to property cases.  See 

Webster, 992 at P.2d at 1186; Dolin, 622 F.Supp.2d at 2081.   

 By erroneously instructing the jury that all noneconomic damages were only 

available if Plaintiffs proved willful and wanton conduct beyond a reasonable 

doubt, the trial court both misstated the law to the jury and gravely prejudiced 

Plaintiffs’ presentation of their case.  See Garcia, 28 P.3d at 343 (trial court has the 

duty to correctly instruct the jury on the law).  In fact, the trial court itself stated, 

before issuing the final instructions, that “a plaintiff, if they can establish 

negligence, are [sic] entitled to economic and noneconomic damages.”  Transcr., 
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CD at 3202:14-17.  On these grounds, Plaintiffs request that this Court vacate the 

judgment entered in this case and remand for a new trial. 

   C.   The trial court erred by instructing the jury to measure Plaintiffs’ 
economic damages against the “cost” rather than the “value” of their 
dogs. 

 
      1.   Standard of Review and Preservation of Issue. 

 
 The de novo standard of review for jury instruction rulings discussed above 

applies equally to this issue. Garcia, 28 P.3d at 343; Steward Software Co. 2010 

WL 3432214 at *7; Reeves, 2010 WL 2681263 at *1 

 Plaintiffs preserved this issue for appeal in their motion for new trial filed 

April 23, 2010.  Motion for New Trial Pursuant to C.R.C.P. 59(a)(1) at 3-4, CD at 

1369-70.  Plaintiffs also made arguments on the jury instructions, after they were 

given to the jury as required by the trial court, related to measuring economic 

damages for the lost dogs at trial.  Transcr., CD at 3198:25-3199:4 (arguing that no 

law limits damages to the reduction in market value).   

      2.   The law and State policy recognize that companion animals have 
significantly more “value” than their cost of replacement. 

 
 The law clearly views pets as personal property.  See, e.g., Arkansas Valley 

Land & Cattle Co., v. Mann, 130 U.S. 69, 79 (1889) (stating law regarding 

detention of personal property, “where the property is domestic animals”).  
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Nonetheless, statutes and court opinions recognize that pets are a unique type of 

property that cannot be assigned value in the same way as more mundane sorts of 

possessions.  See, e.g., § 15-11-901, C.R.S. (2010) (authorizing trusts for the 

benefit of animals); §§ 35-80-101 to 117, C.R.S. (2010) (closely regulating pet 

animal care facilities for the welfare of the animals); § 13-14-101, 102, C.R.S. 

(2010) (including injury and threat to animals in definitions of domestic violence 

and abuse of elderly or at-risk adults and authorizing protective orders to include 

protection of animals); Bueckner v. Hamel, 886 S.W.2d 368, 376-78 (Tex. App. 

1994) (Andell, J., concurring) (“Society has long since moved beyond the 

untenable Cartesian view that animals are unfeeling automatons and, hence, mere 

property”).   

 A vast majority of people views companion animals as family members.  

See, e.g., Victoria L. Voith, Attachment of People to Companion Animals, 15 

Veterinary Clinics of N. Am. 289, 290 (1985) (99% of respondents viewed pets as 

members of their families).  The grief experienced when pets die is extreme, 

comparable to grief resulting from the loss of human friends or family; even those 

who are emotionally stable before their loss can demonstrate “extreme reactions,” 

including suicidal thoughts, at the death of a pet.  Sheila Moran, When a Pet Dies: 

New Resources for Living with the Loss, U.S.A. Today, Mar. 15, 1999, at 4D 
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(quoting social worker Paul Weinberg); see Id. (“animal bereavement needs to be 

treated seriously” and that for some “it’s like losing a person, or worse”).   

 Recognizing this social reality, numerous courts have applied different 

means for valuing injured or killed pets than they use for other kinds of property 

harm.  See, e.g., Brousseau, 443 N.Y.S. 2d at 286-87 (finding that loss of 

protection and companionship suffered by pet owner was “an element of the dog’s 

actual value to the owner”); Bueckner, 886 S.W.2d at 376-78 (Andell, J., 

concurring) (“[t]he law must be informed by evolving knowledge and attitudes” 

such as modern views of the value of companion animals); Morgan v. Kroupa, 702 

A.2d 630, 633 (Vt. 1997) (a pet’s “value derives from the animal's relationship 

with its human companions”); Paul v. Osceola County, 388 So. 2d 40, 40 (Fla. 

Dist. Ct. App. 1980) (“anyone who has enjoyed the companionship and affection 

of a pet will often spend far in excess of any possible market value to maintain or 

prolong its life”); Soucek v. Banham, 524 N.W.2d 478, 481 (Minn. Ct. App. 1995) 

(“[w] hen a pet is lost, its owner frequently cares least about the amount of money 

it will cost to replace the pet”) abrogated on other grounds by Phelps v. 

Commonwealth Land Title Ins., 537 N.W.2d 271, 277 (Minn. 1995). 

 In earlier times, prior to the explosion of the human-animal bond within 

homes and families, Colorado and the nation recognized that animals take on 

enhanced value that includes all of the ways the animals are of use to humans.  For 
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example, in 1958, the Tenth Circuit Court of Appeals considered the proper 

damages for livestock.  United States v. Hatahley, 257 F.2d 920, 923 (10th Cir. 

1958).  In Hatahley, the court considered what it would cost to replace livestock 

and found that the individual nature of the animals, including their training and 

usefulness to their owners, was an inherent part of their value: 

Ordinarily every domestic animal is developed and trained for the 
purpose to which the owner intends to use it. This development and 
training adds to its usefulness and generally increases the market 
value of the animal. In arriving at a fair market value of destroyed 
animals, the court should considered evidence of the availability of 
like animals, together with all other elements which go to make up 
market value. In proper instances, parties and witnesses may be 
cross-examined on the subject. 

Id. (emphasis added).  Likewise, in 1900, the Colorado Court of Appeals 

stated the law as follows: 

It has long been settled that . . . the damages [for conversion of 
animals] are not measurable solely and only by the interest on the 
money value, which oftentimes would not prove an adequate 
compensation for the injury. . . .  [D]amages for the detention of 
working animals may be recovered, and the value of the use proven, 
wherever it is made to appear that the owner intended to use the 
animals, and by the detention had been deprived of their use.  

Smith v. Stevens, 14 Colo. App. 491, 494-95, 60 P. 580, 582 (1900); see also 

Arkansas Valley Land, 130 U.S. at 79 (citing Colorado law that “the value of the 

use of the animal is, of course, the measure of compensation”). 

 In an era when animals were primarily used as tools, Colorado recognized 

that the “value” of individual animals included the training and particular fitness of 
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the animals for the use intended.  How much more must this be the standard in a 

time when the vast majority of people view companion animals as members of the 

family, providing all of the “services” and “uses” that family members provide? 

 Analyzing these issues, commentators have endeavored to craft a formula 

for determining the true value of lost companion animals.  Elements commonly 

considered in the modern view of a companion animal’s value are: the cost of the 

animal; money spent on veterinary care; training costs invested; loss of potential 

income from the animal; the age of the animal; the general health of the animal; the 

specific breed of the animal; the special training of the animal; the usefulness of 

the animal; and the special traits or characteristics of the animal.  See generally 

Margit Livingston, The Calculus of Animal Valuation: Crafting a Viable Remedy, 

82 Neb. L. Rev. 783 (2003); see also Mitchell v. Heinrichs, 27 P.3d 309, 313 

(Alaska 2001); Anzalone v. Kragness, 826 N.E.2d 472, 477-78 (Ill. App. 2005).  

The modern view takes into consideration the actual or “intrinsic” value of a pet to 

its owner. Mitchell, 27 P.3d at 313-14.   

      3.   The trial court’s erroneous instruction impaired Plaintiffs’ presentation of 
their case. 

 
 Jury Instructions 20-22 instructed the jury to consider the “costs of the dog” 

in awarding Plaintiffs economic damages on their negligence claim.   Instructions 

20-22, CD at 1269-71.  The instructions gave no guidance as to the definition of 
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“costs.”  The jury was clearly confused about how to value the dogs, as it sent out a 

question during deliberation regarding the meaning of the “market value” of the 

dogs referenced in Bowen’s statement of the case in Jury Instruction 2.  Juror 

Question, CD at 1240.    

 As stated above, courts and legislatures nationally and in Colorado recognize 

that animals have significantly more value than their simple “costs.”  This result is 

compelled by clear and powerful public opinion.  This case clearly builds on early 

Colorado cases recognizing that animals should be measured by their entire 

“value,” as defined by factors such as those listed above, rather than merely by 

their cost.  This principle was well-established in the Nineteenth Century with 

regard to livestock and is required in the Twenty-First Century with regard to 

companion animals.  Ignoring this stated policy, the trial court erroneously and 

incorrectly instructed the jury to consider only the “costs” of the dogs, depriving 

Plaintiffs of the full damages to which they were entitled for the destruction of 

their dogs.  Jury Instructions 20-22, CD at 1269-71.  Therefore, Plaintiffs request 

that this Court vacate the judgment in this case, remand for a new trial, and instruct 

the trial court to measure Plaintiffs’ damages with reference to the “value” of their 

dogs rather than the “costs,” defined consistently with the authorities cited above.  
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   D.   The trial court erred in finding insufficient facts to support Plaintiffs’ 
Intentional Infliction of Emotional Distress claim in going to the jury. 

 
      1.   Standard of Review and Preservation of Issue. 

 
 A trial court’s rulings on a motion for directed verdict are reviewed de novo.  

Campbell v. Burt Toyota-Diahatsu, Inc., 983 P.2d 95, 97(Colo. Ct. App. 1998).  

Motions for directed verdict are restricted to situations where the evidence compels 

a conclusion that reasonable jurors could not disagree that the requested verdict is 

correct.  Fair v. Red Lion Inn, 943 P.2d 431, 436-37 (Colo. 1997).  The evidence 

presented must be viewed in the light most favorable to the nonmoving party and, 

if a reasonable juror could return a verdict in the plaintiff’s favor, the motion 

cannot be granted.  Id.   

 Although they were prevented from making full and complete argument on 

this issue, see Transcr., CD at 3001:3-6, 3025:8-21, Plaintiffs preserved this issue 

for appeal with argument opposing Bowen’s Motion for Directed Verdict at trial. 

Transcr., CD at 2987:6-2990:25. 

      2.   Plaintiffs presented more than adequate evidence from which reasonable 
jurors could have found in Plaintiffs’ favor on their IED claim. 

         a.   Applicable Legal Standards. 
 

 The elements of Plaintiffs’ IED claim (which is variously referred to as a 

claim for extreme & outrageous conduct and a claim for intentional or reckless 
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infliction of emotional distress but referred to in shorthand here as IED) are: (1) the 

defendant engaged in extreme and outrageous conduct, (2) recklessly or with the 

intent of causing the plaintiff severe emotional distress, (3) causing the plaintiff 

severe emotional distress.  Palmer v. Diaz, 214 P.3d 546, 550-51 (Colo. Ct. App. 

2009).  “Extreme and outrageous conduct” is defined as actions that “go[] so far 

beyond the bounds of decency as to be regarded as atrocious and utterly intolerable 

in a civilized community.”  Chryar v. Wolf, 21 P.3d 428, 430-31 (Colo. Ct. App. 

2000). 

 Colorado recognizes the claim of IED for destruction of property, which 

gives rise to emotional distress damages that include the sentimental value of the 

property.  See Chryar, 21 P.3d at 430 (“where compensation is sought for the 

intentional or reckless infliction of emotional distress, sentimental and emotional 

value of lost or damaged property may be considered in measuring damages for 

such emotional distress”); see also Landers v. Municipality of Anchorage, 915 P.2d 

614 (Alaska 1996) (recognizing sentimental value of pets and other items of 

personal property); La Porte v. Associated Independents, Inc., 163 So.2d 267 

(Fla.1964) (acknowledging sentimental value of pet); Gill v. Brown, 107 Idaho 

1137, 695 P.2d 1276 (Idaho App.1985) (same).    

 A defendant acts recklessly in the context of an IED claim “if, at the time of 

the conduct, he knew or reasonably should have known that there was a substantial 
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probability that his conduct would cause severe emotional distress to the other 

person.”  Culpepper v. Pearl St. Bldg., Inc., 877 P.2d 877, 882-83 (Colo. 1994). 

         b.   Plaintiffs’ Evidence and the Trial Court’s Findings. 

 The trial court granted Defendant’s motion for directed verdict on Plaintiffs’ 

IED claim, ruling that there were insufficient facts to support sending the claim to 

the jury.  Transcr., CD at 3008-09.  However, the trial court immediately went on 

to make extensive findings of fact that are more than adequate to allow a juror to 

conclude that Defendant’s conduct met the standard for Plaintiffs’ IED claim, 

particularly under the correct standard for a directed verdict motion, reading all 

evidence and possible inferences in the non-moving party’s favor.  See Red Lion 

Inn, 943 P.2d at 436-37. 

 In denying Defendant’s motion for directed verdict on Plaintiffs’ 

ultrahazardous activity claim and their request for punitive damages, the trial court 

made the following express findings of fact: 

● There was nothing used by Mr. Bowen to, in any way, secure the meat to the 
ground so that it wouldn’t be dispersed or dragged elsewhere.  There was 
simply nothing done or set up to avoid the ingestion or vomiting and then 
dispersal of the property [sic] throughout the area; 
 

● There was no notification or warning, whatsoever, to any of the neighbors; 
 

● Further, there was evidence that the Defendant was aware that dogs, 
including his own dog, ran loose, were unrestrained throughout this area; 
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● There was a high degree of risk associated with having placed the poisoned 

meat out on the property; 
 

● It was intended that this poisoned meat would be ingested and would kill a 
living thing.  Not to just sedate them or whatever, but to kill animals.  It was 
highly lethal.  It was toxic; 
 

● But there’s nothing that could be done with this poisoned meat, which would 
eliminate the ability to – which might prevent dogs from being killed; 
 

● I find that there is evidence, which the jury could properly consider, that this 
is a risk that, in placing that out there, that just could not be eliminated by 
exercising reasonable care; 
 

● We’ve also heard that the use of poisons is very carefully and lawfully 
circumscribed.  We know there are statutes which can preclude or prevent 
persons from using that, and if they do, they may be subject to criminal 
prosecution; 
 

● We know that the Colorado Constitution, which carved out an exception, has 
very specific limited circumstances, under which that can be done, and it’s 
basically viewed as a – an action of last resort, and possibly for very good 
cause, because of the possible indiscriminate killing that can be placed [sic] 
with placing something that is poisoned on your property. 
 

Transcr., CD at 3017:17-3020:17.  In addition, the Court found the following: 
 

● It seems to be irrelevant that the Defendant placed the meat on his own 
property, because he did nothing to be able to ensure that it could not be 
dispersed in a wider area than simply where he initially placed it.  He did 
not, at that time, ensure that there were restrictions on access to his property, 
and there just seems to be no evidence presented that placing the poisoned 
meat on his property to kill animals really was an appropriate location; 
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● The only benefit that has been advanced in this case was Mr. Bowen’s 
decision that he needed to resort to the use of the poisoned meat to kill 
coyotes.  Although there’s even sketchy information presented, at this point, 
with regard to whether, in fact, those calves and – and those other livestock 
were, in fact, being killed by coyotes and not by some other – by some other 
means, or that it was so substantially accountable by the coyotes that he had 
to resort to this extreme measure. 
 

● There is sufficient evidence in which a jury could find that any supposed 
value that poisoning – placing poisoned meat has to the community, if any, 
is clearly outweighed by the danger that is poses to – by placing it out on the 
property. 

 

Transcr., 3021:7-3022:22, as well as the following: 

● The same circumstances existing at – at the time the events took place could 
easily allow the jury to find that his conduct was done heedlessly and 
recklessly and without regard to the consequences of doing that, and 
therefore there is sufficient evidence for the Court to submit to the jury, for 
their consideration, the claim of whether or not the Defendant’s conduct 
constituted willful and wanton behavior. 
 

Transcr., CD at 3023:25-3024:8. 

 In addition to the trial court’s lengthy findings of fact, the trial court heard 

evidence that Bowen found the chemical he used to poison the meat in an old shed 

belonging to someone else and testified that it was over 12 years old; he did not 

purchase it himself under his EPA applicator’s license.  Transcr., CD at 2554:1-24.  
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         c.   The Trial Court’s ruling misapplied applicable law to the evidence and its 
own findings of fact. 

 Erroneously, the trial court ruled that the evidence was insufficient to meet 

what it called the “very restrictive conduct” recognized as extreme and outrageous 

in cases such as Culpepper, 877 P.2d 877, Churchey v. Adolph Coors, 759 P.2d 

1336 (Colo. 1988), and English v. Griffith, 99 P.3d 90 (Colo. Ct. App. 2004).  

Transcr., CD at 3008:15-3009:17.  In Culpepper, the defendants mistakenly 

cremated the body of the plaintiffs’ son, which had been scheduled for an autopsy.  

877 P.2d at 879.  The Colorado Supreme Court affirmed this Court in holding that 

the plaintiffs had not known that they were cremating the wrong body and 

immediately ceased when they learned of the mistake, and, therefore, could not be 

said to have intentionally inflicted severe emotional distress and could not be said 

to have known that there was a substantial probability that their conduct would 

cause severe emotional distress.  Id.  In Churchey, the defendant fired the plaintiff 

for alleged dishonesty in reporting her medical clearance to the company. 759 P.2d 

at 1338.  The Colorado Supreme Court affirmed summary judgment on the IED 

claim because the facts and arguments presented actually demonstrated a claim for 

simple breach of contract rather than for IED.  Id. at 1351.  The Court held that 

breach of a contract is not sufficiently extreme and outrageous conduct to support 

an IED claim.  Id. at 1351.  In English, the plaintiffs alleged that the defendant 

caused their son to commit suicide by arguing with him and refusing to leave their 
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shared home.  99 P.3d at 92.  This Court found that refusing to leave the 

defendant’s own residence (shared with the decedent) and entering an argument 

with him was not sufficiently extreme or outrageous conduct, even if the defendant 

knew that the decedent was emotionally fragile.  Id. at 93.   

   This case is easily distinguishable from Culpepper, Churchey, and English.  

Where the conduct in those cases did not meet the tests set forth, Bowen’s conduct, 

as found by the trial court, satisfies them.  Unlike Culpepper, Bowen’s conduct 

here was reckless, as specifically found by the trial court, and he made no effort to 

ameliorate the dangers he created.  Unlike Churchey, this is not a simple breach of 

contract case that cannot cause a member of the community to find the conduct 

outrageous.  Unlike English, this is not a case involving everyday interpersonal 

disagreements with unforeseen and tragic results.   

 This case is better analogized to Chryar, in which this Court recognized that 

destruction of property can support an IED claim and emotional distress damages.  

21 P.3d 430.  In that case, the defendant landlord put the plaintiff’s property 

outside on the street and labeled it “free take,” resulting in the plaintiff’s loss of 

important personal property.  Id. at 429.  While primarily concerned with the types 

of damages available, this Court tacitly approved the plaintiffs’ IED claim on this 

basis.  Id. at 431. 
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 Like Chryar, here a reasonable juror could easily infer that Bowen’s conduct 

was atrocious and intolerable.  The trial court itself specifically found sufficient 

evidence to allow Plaintiffs’ claim for punitive damages to go forward, which 

requires similar evidence to IED but under a much more stringent standard.  See 

Churchey, 759 P.2d at 1351 n.7 (noting “the standard for outrageous conduct may 

appear superficially similar to the standard for exemplary damages” but explaining 

that exemplary damages require proof of “fraud, malice, or willful and wanton 

conduct . . . beyond a reasonable doubt,” while outrageous conduct “ need only be 

proved by a preponderance of the evidence”).  As a matter of logic, evidence 

sufficient to support a claim for willful and wanton conduct beyond a reasonable 

doubt is sufficient to support a claim for extreme and outrageous conduct by a 

preponderance of the evidence.  See Id. 

 If more were needed than the trial court’s own findings on recklessness and 

willful and wanton conduct, the evidence showed and the trial court further found, 

among other things, that Bowen placed poisoned meat on his property without 

making any effort to secure it from dispersal, that he knew the meat was highly 

toxic to carnivores, that this use of the chemical was not approved in general or 

particularly for Bowen, that Bowen did not warn his neighbors about the 

poisoning, that his conduct posed a very high risk, that the evidence was “sketchy” 

that coyotes were even posing any problem to Bowen, and that Bowen did not 
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apologize to Plaintiffs.  Read in Plaintiffs’ favor, this evidence and these findings 

by the trial court could constitute extreme and outrageous behavior in a reasonable 

juror’s mind. 

 On the second element, intentional or reckless infliction of severe emotional 

distress, the trial court specifically found that Bowen’s conduct was reckless and 

heedless of foreseeable consequences.  Transcr., CD at 3023:17-3024:8; see also 

3017:17-3020:17 (finding Bowen introduced grave risks and took no precautions).  

Similarly, the evidence and the trial court’s findings support the inference that 

Plaintiffs’ severe emotional distress was a foreseeable consequence of Bowen’s 

conduct.  See generally Transcr., CD at 3017-20 (Bowen knew that Plaintiffs’ dogs 

would be in the area of the poison and took no precautions and gave no warnings).  

Thus, the evidence and the trial court’s findings amply support the second element 

of Plaintiffs’ IED claim. 

 As to the third element, resulting severe emotional distress, Plaintiffs 

presented evidence of severe distress lasting from weeks to months and including 

sleeplessness, nightmares, grief and anxiety.  Transcr., CD at 2491:8-2492:12 

(emotional impact on Plaintiff Hanks); 2670:22-25 (emotional impact on T. 

Eickbush); 2704:13-2706:1 (emotional impact on W. Eickbush);  2748:18-2749:16 

(impact on Plaintiff Sullivan); 2951:1-13 (impact on Plaintiff Caprio).  Plaintiffs’ 

expert Dana Durrance testified that such emotional distress is common and 
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foreseeable when companion animals are killed tragically.  Transcr., CD at 2874-

76.  Despite Bowen’s erroneous arguments that some physical harm or evidence of 

medical treatment are required to show severe emotional distress, that is not the 

law.  Rugg v. McCarty, 173 Colo. 170, 476 P.2d 753 (1970) (recognizing a cause 

of action for severe emotional distress without accompanying physical injury).  

The evidence, viewed in Plaintiffs’ favor, supported the third element of their IED 

claim. 

      3.   The trial court’s erroneous dismissal of the IED claim deprived Plaintiffs of 
an important damage element to which the evidence entitled them. 

 The trial court’s erroneous ruling on the IED claim gravely circumscribed 

Plaintiffs’ case by preventing the jury from considering severe emotional distress 

experienced by Plaintiffs and the sentimental value of the dogs that informed that 

distress.   

 The erroneous ruling was reversible error because it misinterprets and 

misapplies the law to the facts presented at trial and specifically found by the trial 

court.  Plaintiffs request that the Court reverse the trial court’s ruling on Plaintiffs’ 

IED claim and remand this action for a new trial.  

   E.   The trial court erred in dismissing Plaintiffs’ trespass claim on Bowen’s 
motion for directed verdict. 

 
   1.   Standard of Review and Preservation of Issue. 
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 As stated above, this Court reviews rulings on motions for directed verdict 

de novo.  Campbell, 983 P.2d at 97.  The evidence must be read in the light most 

favorable to the non-moving party; a directed verdict is appropriate only where 

such a reading compels the conclusion that reasonable jurors could not disagree 

that the requested verdict is correct.  Fair, 943 P.2d at 436-37.   

 Although they were prevented from making full and complete argument on 

this issue, see Transcr., CD at 3001:3-6, 3025:8-21, Plaintiffs preserved this issue 

for appeal with argument at trial in opposition to Defendant’s Motion for Directed 

Verdict.  Transcr., CD at 2994-95 (arguing that evidence showed poison did exist 

on Plaintiffs’ property).  

      2.   Trespass is committed by initiating a course of events that causes material 
to cross property boundaries and cause damage. 

 

 If material moves across boundaries in the “usual course of events,” the 

person initiating that chain of events is liable for trespass. Miller v. Carnation Co., 

33 Colo. App. 62, 68, 516 P.2d 661, 664 (1973) (“A landowner who sets in motion 

a force which, in the usual course of events, will damage property of another is 

guilty of a trespass on such property.”).  In many such cases, the water crosses 

property boundaries and causes damage because of some natural and foreseeable 

cause such as heavy rain.  See Webster, 992 P.2d 1184 (trespass claim successful 
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where defendants removed an earthen berm and, when a heavy thunderstorm 

occurred, water flooded the plaintiffs’ property).  Parties that do not adequately 

contain water or other potentially damaging material on their property against such 

foreseeable circumstances are held liable for trespass.  See Miller, 33 Colo. App. at 

68, 516 P.2d at 664; Webster, 992 P.2d at 1184. 

      3.   The trial court misinterpreted and misapplied the law of trespass by failing 
to recognize that Bowen caused poison to enter onto his neighbors’ 
property in the usual course of events. 

 

 Despite the evidence and despite acknowledging the correct legal standards, 

the trial court entered a directed verdict for Bowen on Plaintiffs’ trespass claim.  

The trial court ruled that there was no evidence to support Plaintiffs’ claim that 

Bowen caused poisoned meat or poisoned material to enter on their property.  

Transcr., CD at 3011-12.  Before reaching this ruling, the trial court analogized the 

facts to cases in which water flows from one property to another, causing damage.  

Transcr., CD at 3010:18-3011:4.  The trial court noted that trespass by flowing 

water occurred “in the natural course,” but inexplicably found that the activities of 

wild animals in a rural area are not within the natural course of events.  Transcr., 

CD at 3011-12.  On this basis, the trial court found that any dispersal of the poison 

by wild animals was an intervening cause relieving Bowen of liability.  Transcr.,  

CD at 3011:21-3012:10.   
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 The trial court failed to read the evidence in the light most favorable to 

Plaintiffs, finding “no evidence” of any poisoned material on any property but 

Bowen’s. Transcr., CD at 3011:5-7.  In contrast, Plaintiffs provided evidence that 

Doc, Boomer and Kirby had not been off the Eickbush property at the time they 

ingested the meat, Transcr., CD at 2656:14-23; 2723:16-2723:22, that white 

residue was found on shrubs on Eickbush’s property consistent with a substance 

having been thrown there, Transcr., CD at 2661:5-13, that Hanks had seen 

inexplicable chicken meat on his own property at the relevant time, Transcr., CD 

at 2488:14-18, and that Hanks and Caprio were unsure where their dogs found the 

poison, Transcr., CD at 2489:5-7 (Hanks testifying that his observations indicated 

his dogs may have found and eaten the poisoned meat on his property).  Viewed in 

the light most favorable to Plaintiffs as required, such evidence supports the claim 

that Bowen caused poisoned material to enter onto Plaintiffs’ Eickbushes’, Hanks’s 

and Caprio’s properties. 

 Secondly, evidence was presented that Bowen placed the meat near his 

property line and that wild animals were likely to disperse the poison.  Transcr., 

CD at 2489:1-4 (Plaintiff Hanks testifying that wild animals would disperse the 

poisoned meat and his dogs could have ingested it anywhere); 3078:7-23 (Bowen’s 

expert testifying that animals ingesting Paraquat will vomit).   
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 The trial court properly considered the analogy of water damage trespass 

cases.  Transcr., CD at 3010:18-3011:4.  However, after noting the “natural 

course” principle of those cases, the trial court incorrectly found that wild animals 

carrying meat from one place to the next or eating it and later regurgitating it 

elsewhere are either unforeseeable or somehow not “in the natural course” of 

things.  Transcr., CD at 3011:21-3012:4.  The trial court failed to recognize that, in 

many such cases, the water crosses property boundaries and causes damage 

because of some intervening cause such as heavy rain.  If Bowen had placed a 

container of toxic chemicals near the property line where they could be washed 

onto his neighbors’ property by the next rainstorm, Colorado law would clearly 

recognize a claim brought by neighboring landowners for trespass. Dispersal of 

poisoned food by wild animals that carry it off is no different. There is no logical 

or legal difference between a heavy rainstorm that reveals the inadequacy of a dam 

and wild animals that reveal the danger created by a landowner strewing poisoned 

meat around his property--both are foreseeable and uncontrollable natural events. 

 Properly reading the evidence in the light most favorable to Plaintiffs, 

and properly reading other cases of trespass by causing material to enter onto 

another’s property, it becomes clear that Plaintiffs’ trespass claim should have 

survived directed verdict and been presented to the jury.  The trial court’s 
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erroneous ruling foreclosed Plaintiffs’ full pursuit of their case and Plaintiffs 

request that this Court reverse that ruling and remand for a new trial. 

IV.   CONCLUSION. 
 
 This case presents important issues regarding the valuation of companion 

animals and the scope of extreme and outrageous conduct when directed toward 

such companion animals. These issues are certain to appear increasingly often in 

Colorado courts as public recognition and appreciation of the human-animal bond 

grows.  Sufficient legal authority and precedent exists to provide trial courts and 

litigants with guidance on these issues, but such guidance does not currently exist 

in Colorado in the context of destruction of companion animals. 

 The trial court made several clear errors that substantially prejudiced 

Plaintiffs’ ability to present their full case and recover adequate compensation for 

their losses. These errors created a foregone conclusion that Plaintiffs could only 

recover minimal damages. 

 For the reasons stated here, Plaintiffs request that this Court vacate the 

judgment entered in this case, reverse the trial court’s rulings on Bowen’s motion 

for directed verdict on Intentional Infliction of Emotional Distress and trespass, 

and remand this case for a new trial with directions to instruct the jury that 

noneconomic damages other than emotional distress are allowed on the negligence 

claim and to consider the actual value of Plaintiffs’ dogs when calculating 
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economic damages.  Plaintiffs also request all other relief that the Court deems just 

and proper. 

Respectfully submitted this 3rd day of May, 2011. 
 
     INSIGHT LAW, LLC 
 
 
     S/Katherine A. Burke      
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     Attorneys for Appellants/Plaintiffs 
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