
COURT OF APPEALS, STATE OF COLORADO 
Colorado State Judicial Building 
2 East 14th Avenue 
Denver, CO 80203 
 
DISTRICT COURT, CITY & COUNTY OF 
DENVER, COLORADO 
1437 Bannock Street 
Denver, CO 80202 
Case No. 08-CV-7007 - Hon. J. Mansfield 
 
 
Plaintiff/Appellee:  FIRE INSURANCE   
    EXCHANGE 
 
Defendant/Appellant: PEDRO SOTO 
 
Edward W. Holub, #23856 
ZAPILER FERRIS, LLP 
201 Steele Street, Suite 201 
Denver, CO 80206 
Attorneys for Appellant 
Telephone: (303) 333-4488 
Facsimile:  (303) 333-7488 
E-mail:       ed@zapilerferris.com

 
 
 
 
 

 

 

 
 
Case No.:  09-CA-1152 
 
 

 
APPELLANT’S REPLY BRIEF 

 

   COURT USE ONLY 

 

mailto:ed@zapilerferris.com


 
 I hereby certify that this brief complies with all requirements of C.A.R. 28 
and C.A.R. 32, including all formatting requirements set forth in these rules.  
Specifically, the undersigned certifies that: 
 
 1. The brief complies with C.A.R. 28(g) as it contains 2015 words and 
does not exceed 10 pages. 
 
 
 
       /s Edward W. Holub                       
       Edward W. Holub, #23856 
       
             

 ii 
 



TABLE OF CONTENTS 
 
                       Page 
 
I. SUMMARY OF ARGUMENT…………………………………………… 1 
 
II. ARGUMENT……………………………………………………………… 1 
 
 A. Colorado Law Requires A Causal Link Between Soto’s Injuries  
  And The Use Of The Truck …………………………………………1 
 
 B. The Presence Of Non Motor Vehicle Related Causation  
  Requires A Finding Of Coverage For Soto’s Injuries………………. 6 
 
 C. The Trailer Was Not A Motor Vehicle At The Time  
  Of Soto’s Injuries Because It Was Not Being Towed ……………… 7 
 
III. CONCLUSION……………………………………………………………10 

 iii 
 



TABLE OF AUTHORITIES
 
                       
Case Law: 
             Page 
Azar v. Employers Casualty Company, 
 495 P.2d 554 (Colo. 1972) ……………………………………………….  3 
 
Colorado Farm Bureau Mutual Insurance Co. v. West American Insurance Co.,  

540 P.2d 1112 (Colo.App. 1975) ………………………………………… 1 
 
Kohl v. Union Insurance Co.,  
 731 P.2d 134 (Colo. 1986) ……………………………………………….  3 
 
Mason v. Celina Mutual Insurance Co.,  
 423 P.2d 24 (Colo. 1967) ………………………………………………… 3 
 
Nationwide Mutual Insurance Co. v. Integon  Indemnity Corporation,  
 473 SE.2d 23 (N.C.App. 1996) ……………………………………………8 
 
Northern Insurance Co. of New York v. Ekstrom, 
 784 P.2d 320 (Colo. 1989) ……………………………………………. 4, 6 
 
State Farm Insurance Companies v. Seefeld,  
 472 N.W.2d 170 (Minn.App. 1991) ……………………………………… 8 
 
State Farm Mutual Automobile Insurance Co. v. Kastner, 
 77 P.3d 1256 (Colo. 2003) …………………………………………. passim 
 
Titan Construction Co. v. Nolf, 
 515 P.2d 1123 (Colo. 1973) ……………………………………………3, 4 
 
Vann v. United Farm Family Mutual Insurance Co.,  
 790 NE.2d 497 (Ind.App. 2003) …………………………………………. 8 
 
White v. American Deposit Insurance Co.,  
 732 So.2d 675 (La.App. 1999) …………………………………………8, 9 
 
Zurich American Ins. Co. v. O’Hara Regional Center For Rehabilitation,  
 529 F.3d 916 (10th Cir. 2008) ………………………………………… 3, 4 

 iv 
 



Appellant PEDRO SOTO (“Soto”) hereby submits his Reply Brief: 
 

I. 

SUMMARY OF ARGUMENT 

A. Colorado Law Requires A Causal Link Between Soto’s Injuries And The Use 
Of The Truck 

 
B. The Presence Of Non Motor Vehicle Related Causation Requires  
 A Finding Of Coverage For Soto’s Injuries 
 
C. The Trailer Was Not A Motor Vehicle At The Time Of Soto’s Injuries 

Because It Was Not Being Towed  
  

II. 

ARGUMENT 

A. Colorado Law Requires A Causal Link Between Soto’s Injuries  
 And The Use Of The Truck 
   
 Even if this Court determines that detaching the Trailer from the Truck 

constitutes “unloading,” coverage must still be found, because there is no causal link 

between Soto’s injuries and the use of the Truck.  Appellee FIRE INSURANCE 

EXCHANGE (“FIE”) wrongly asserts that State Farm Mutual Automobile Insurance 

Co. v. Kastner, 77 P.3d 1256 (Colo. 2003) has no bearing on this matter.  In doing 

so, FIE relies on the outdated “but for” test found in Colorado Farm Bureau Mutual 

Insurance Co. v. West American Insurance Co., 540 P.2d 1112 (Colo.App. 1975).  

As explained below, the “but for” test discussed by the Colorado Court of Appeals 
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in Colorado Farm Bureau, is but one part of the analytic framework used to resolve 

insurance coverage disputes involving motor vehicles. 

 Plaintiff agrees that the dispute in Kastner arose from a denial of personal 

injury protection (“PIP”) and uninsured/underinsured motorist (“UM”) benefits.  

However, its holding is not limited to those types of insurance disputes.  In 

particular, the Colorado Supreme Court in Kastner interpreted the common 

insurance policy terms “use” and “arising out of,” using “basic rules of insurance 

contract interpretation.”  Kastner, supra at 1261.  Soto agrees that at the time of his 

injuries, the Truck was in “use” as defined in Kastner. 

 Following its interpretation of the tern “use”, the Court went on to analyze the 

term “arising out of” and formulated the second part of the test: “if the use is 

foreseeably identifiable with the inherent purpose of a motor vehicle, the next prong 

of the inquiry is whether the ‘use’ is causally related to the claimant’s injury.”  Id. at 

1263.  In doing so, the Court emphasized “[w]hile occasionally referred to as a ‘but 

for’ causal test, we have always required a claimant to show something more than a 

mere ‘but for’ relation between the use of the vehicle and the injury.”  Id.     
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 The Court then summarized the history of the “but for” test stating that 

Colorado law has always required that there be “some causal connection between 

the ‘use’ of the motor vehicle and the injury complained of.”  Id.  In doing so, the 

Court discussed numerous cases, including several non-PIP and non-UM cases (i.e. 

third-party liability cases):  Mason v. Celina Mutual Insurance Co., 423 P.2d 24 

(Colo. 1967); Kohl v. Union Insurance Co., 731 P.2d 134 (Colo. 1986); Titan 

Construction Co. v. Nolf, 515 P.2d 1123 (Colo. 1973); and Azar v. Employers 

Casualty Co., 495 P.2d 554 (Colo. 1972).  Id. at 1263-64. 

 This part of the opinion clearly establishes that the Court in Kastner did not 

intend to limit its holding to PIP and UM cases.  Moreover, during its discussion of 

the evolution of the “but for” test, the Court specifically stated “[a]s noted above, 

we have concluded that ‘arising out of the use of a motor vehicle’ means the same 

thing for PIP, UM and liability policies and therefore apply no distinction here.”  

Id. at 1264, fn. 4.  It simply would make no sense to have the interpretation of 

commonly used insurance policy terms to have different meanings based upon the 

type of insurance coverage in dispute.  Lastly, published cases since Kastner have 

applied its test in third-party liability situations.  See e.g.  Zurich American 

Insurance Co. v. O’Hara Regional Center For Rehabilitation, 529 F.3d 916 (10th 

Cir. 2008).  Therein, the Court rejected an argument that “but for” is the law in 

Colorado, noting: 
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This argument is misplaced.  The Colorado Supreme Court 
subsequently clarified that the phrase “arising out of” required more 
than a mere “but for” relation between the injury and the covered 
activity.  See State Farm Mutual Automobile Insurance Co. v. Kastner, 
77 P.3d 1256, 1264 (Colo. 2003).  “[T]he claimant must [also] show 
that the [covered activity] and the injury are directly related or 
inextricably linked so that no independent significant act or [omission] 
interrupted the ‘but for’ causal chain between the covered [activity] and 
the injury. 
 

Id. at 924.  There is no doubt that Kastner applies not only to PIP and UM 

cases, but also in third-party liability cases – like this one. 

 FIE’s also argues that Kastner, and the other cases cited by Soto in his 

Opening Brief on page 17 do not apply because those cases involved policy 

language granting coverage, in contrast to this case, which involves an 

exclusion to coverage.  FIE is simply wrong.  This specific issue was decided 

in Northern Insurance Co. of New York v. Ekstrom, 784 P.2d 320 (Colo. 

1989).  After citing to Titan Construction Co., supra where the issue arose in 

the context of a policy coverage provision, the Court succinctly stated “we see 

no reason to give “arising out of” a different meaning in the context of a 

policy exclusion.  Id. at 323. 

 It is no wonder that FIE refuses to recognize the current state of 

Colorado law.  There are no facts which demonstrate the required “unbroken 

causal chain” between the use of the Truck and Soto’s injuries.  Rather, the 

uncontroverted record in this case, unambiguously demonstrates that the 
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cause of Soto’s injuries arose from mishandling of the Trailer.  The Truck’s 

involvement was merely coincidental and not contributory whatsoever.  

 Lastly, FIE’s statement that it does not accept “paragraphs 10 through 

12 on pages 4 and 5 of the opening brief” is legally meaningless.  These facts 

were contained in the Supplemental Affidavit of Pedro Soto.  CD page 98.  

FIE chose not to dispute these facts at the trial level and is now bound by its 

decision.  Even if FIE is correct that they are merely “Soto’s theories about 

why the accident happened,” the statements have already been admitted into 

evidence (as a lay opinion under C.R.E, Rule 701) and most importantly, have 

not been controverted.  In fact, in its Reply Brief in Support of Cross-Motion 

for Summary Judgment, FIE admitted that “[f]or purposes of these motions 

there is no material factual dispute.”  CD page 115. 

 Kastner, the most recent opinion from the Colorado Supreme Court, is 

the current state of the law with respect to insurance disputes involving motor 

vehicles.  It applies to all insurance coverage disputes, whether they arise in a 

PIP, UM or third-party liability context.  The “but for” test is merely one part 

of the required analysis.  Here, FIE has failed to carry its burden to establish 

the second prong, namely, the required causal connection between the Truck 

and Soto’s injuries. 
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B. The Presence Of Non Motor Vehicle Related Causation Requires A 
Finding Of Coverage For Soto’s Injuries 

 
 FIE’s position that Ekstrom, supra is inapplicable to this case is faulted. 

Soto agrees that Ekstrom arose in a negligent entrustment scenario.  However, 

the doctrine of concurrent causation, as discussed in Ekstrom, is not limited to 

negligent entrustment situations.  The concurrent causation doctrine comes 

into play whenever “multiple causes of any injury are alleged.”  Ekstrom, 

supra at 323.   

 Ekstrom requires that liability must “arise from nonvehicular conduct 

and must exist independently of the use or ownership of the vehicle.”  Id. at 

324.  As fully explained in Soto’s Opening Brief, the cause of his injuries was 

from nonvehicular conduct.  As argued in Section A, supra, FIE’s only 

argument is to attempt to distinguish controlling Colorado law, as it cannot 

engage in any debate on causation, because the record is devoid of facts 

which would suggest that the Truck was involved in causing Soto’s injuries. 

 Also, injury caused by the Trailer when it was “not being towed” was a 

risk contemplated by the Policy and one for which FIE accepted premiums.  

For example, had the Trailer’s tongue been resting on a block of wood instead 

the Truck’s trailer hitch, there would have been coverage for Soto’s injuries.  

Both factors of the Ekstrom test having been established, coverage must be 

found for Soto’s injuries.  
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C. The Trailer Was Not A Motor Vehicle At The Time Of Soto’s 
Injuries Because It Was Not Being Towed  

 
 FIE’s attempt to redefine the phrase “not being towed” should be 

rejected.  In particular, FIE argues that “unhitching the trailer was natural and 

foreseeable part of the towing operation.”  In fact, this new phrase “towing 

operation,” is found through out FIE’s Response Brief.  FIE cannot rewrite 

the Policy language now and must live by the words it originally used - “not 

being towed.” 

 As argued in his Opening Brief, the term “being towed” connotes 

action.  It makes perfect sense that this is the definition that FIE would use in 

determining whether the Trailer was a motor vehicle or not.  When a trailer is 

“being towed,” i.e. being pulled, it is attached to a motor vehicle.  

Presumably, any injury that arises when a trailer is being towed is attributable 

to the motion caused by the towing vehicle.  In such a scenario, the 

application of the motor vehicle exclusion makes sense. 

 Conversely, in the present case, the Trailer was not being towed at the 

time of injury, it was being unloaded.  It simply is a non sequitur to argue that 

the Trailer can simultaneously be towed as well as unloaded.  Had FIE wanted 

to include unhitching the Trailer from the Truck within the definition of motor 

vehicle, it could have simply written it that way.  Instead of using the phrase 
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“not being towed,” FIE could easily have used the phrase “towing operation” 

as it now argues. 

 Moreover, the cases cited by FIE all involve scenarios where a trailer 

was under tow (or being towed) and then unexpectedly separated from the 

towing vehicle before causing injury:  Vann v. United Farm Family Mutual 

Insurance Co., 790 NE.2d 497 (Ind.App. 2003) (boat trailer detached from 

fifth wheel trailer which was being towed by a pick up truck);  State Farm 

Insurance Companies v. Seefeld, 472 N.W.2d 170 (Minn.App. 1991) (trailer 

detached from ATV that was towing it); Nationwide Mutual Insurance Co. v. 

Integon Indemnity Corporation, 473 SE.2d 23 (N.C.App. 1996) (metal 

livestock trailer detached from truck that was towing it) and White v. 

American Deposit Insurance Co., 732 So.2d 675 (La.App. 1999) (boat and 

trailer detached from towing vehicle).   
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 For example, the movement of the trailer caused by the towing vehicle 

was central to a finding of no coverage under the homeowner’s policy in 

White: 

The boat and trailer were moving, and since the trailer had no power of 
its own, the movement was attributable to the towing vehicle.  Hence, 
even if the boat was not in tow at the point of impact, the damages of 
Rose White arose out of the use of a motor vehicle and were directed 
related to the towing on the boat and trailer. 
 

White, supra at 677.  The court in White emphasized “the trailer was an 

‘insured auto’ under Allstate’s policy unless and until the trailer has been 

intentionally and deliberately disconnected from the towing vehicle.”  Id. at 

676. 

 In the present case, there was no “movement attributable to the towing 

vehicle,” because the Truck was parked.  The movement or unhitching of the 

Trailer was 100% caused by Soto and Kelley.  The Truck played no role in 

causing Soto’s injuries.  Moreover, unlike the unexpected detachment cases 

cited by FIE, the facts in the present case demonstrate that the Trailer had 

been “intentionally and deliberately disconnected from the towing vehicle” 

prior to Soto’s injuries.  As the Trailer was not “being towed” at the time of 

Soto’s injuries, it does not fall within the Policy’s definition of motor vehicle. 
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III. 

CONCLUSION 

 Based upon the foregoing, Soto respectfully requests that the Order granting 

FIE’s Cross-Motion for Summary Judgment be reversed and this case remanded 

with instructions that the trial court grant Soto’s Motion for Summary Judgment. 

Dated: January 20, 2010.    
   
       Respectfully submitted, 
 
       ZAPILER FERRIS, LLP 
 
 
 
       /s Edward W. Holub   
       Edward W. Holub, #23856 
       Attorneys for Appellant 
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