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Case Number:  15CW3018 
 
 

YUMA COUNTY WATER AUTHORITY’S RESPONSE IN OPPOSITION 
TO THE JIM HUTTON EDUCATIONAL FOUNDATION’S MOTION 
FOR RECONSIDERATION AND/OR CLARIFICATION AND FOR 

SERVICE BY PUBLICATION PURSUANT TO RULE 4(G) 

 
 Defendant Yuma County Water Authority (“YCWA”) responds in opposition to Plaintiff 

the Jim Hutton Educational Foundation’s (“Hutton” or the “Foundation”) July 28, 2015 Motion 

for Reconsideration and/or Clarification and for Service by Publication Pursuant to Rule 4(g) 

(“Motion”).   

 DATE FILED: August 21, 2015 3:10 PM 
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 In its Motion, Hutton requests reconsideration of the Court’s July 8, 2015 Order re: State 

and Division Engineer’s Motion for Joinder (“Order”).  Hutton argues that the well owners in the 

Northern High Plains (“NHP”) Basin are not indispensable parties under C.R.C.P. 19(a) and 

argues further regarding the appropriate means of service for the well owners because Hutton 

believes that the only contact information available for the well owners is “incomplete and 

inaccurate.” Motion at ¶22.   

 YCWA adopts and incorporates by reference the State’s arguments that Hutton has not 

satisfied the standard for reconsideration set forth in C.R.C.P. 121 §1-15(11).  In this response 

brief, YCWA will argue that Hutton has not met the C.R.C.P. 4(g) substituted service standard, 

good address records exist for all NHP active well users, and Hutton has not complied with the 

provisions of C.R.C.P. 19(b).  

Facts 

 The Engineers have provided a list of well owners, but Hutton has not taken any steps to 

contact any other entity with information about the address of the well owners. The NHP well 

owners are part of the Republican River Water Conservation District (“RRWCD” or the 

“District”), which assesses the active well owners a water use fee annually. The County 

Treasurers of the NHP counties include the fee assessments in the tax notices they mail to 

owners of irrigated ground within the RRWCD.  Ex. A, Affidavit of Dee Ann Stults, Yuma 

County Treasurer ¶¶ 4, 5.  The RRWCD mails similar assessment notices to owners of active 

commercial and municipal wells. Ex. B, Affidavit of Deb Daniel, General Manager of the 

RRWCD ¶ 5.  
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Argument 

 In the Court’s July 8, 2015 Order, the Court declined to rule on the means of service 

appropriate for the NHP well owners, stating that “the court defers ruling on the proper type of 

notice under Rule 4” until Hutton moves the Court for an alternative means of service.  Order at 

6.  Hutton requests in its Motion that this Court make a determination that: (a) allows for service 

by publication in the newspapers within each of the counties concerned once a week for five 

successive weeks pursuant to Rule 4(g)(2); or (b) if the Court does not grant service by 

publication and requires service by mail pursuant to Rule 4(g)(1), then Hutton requests guidance 

on how to address the incomplete and inaccurate contact information for the well owners.  

Motion at ¶22.  The motion should be denied because Hutton has not complied with the 

provisions of Rule 4(g).  

A. Hutton has Failed to Satisfy the Requirements of Rule 4 with Respect to Personal 
 Service. 
 
 While Hutton claims that service by mail or publication is appropriate under C.R.C.P. 

4(g), Hutton has not satisfied the threshold requirements of that rule.   

 Under C.R.C.P. 4(g) service by mail or publication is only appropriate “in actions 

affecting specific property or status or other proceedings in rem.” In requisite litigations the next 

step is for the party desiring service to file a verified motion that states the facts authorizing 

service by mail or publication including the efforts made to obtain personal service including 

providing the address of the persons to be served or stating that their address is unknown.  

C.R.C.P. 4(g).  If the court is “satisfied that due diligence has been used to obtain personal 

service or that efforts to obtain the same would be of no avail” only then may the court consider 

providing for service by mail or publication.  Id. 



4 
 

 Constructive service is in derogation of the common law, and it is imperative that there 

be strict compliance with every requirement of rule or statute authorizing constructive service. 

Coppinger v. Coppinger, 274 P.2d 328 (Colo. 1954).  Procedures must be such as are reasonably 

calculated to apprise the defendants of the action pending against them and to afford to them an 

opportunity to be heard.  Clements v. Dist. Court for the City and Cnty. of Denver, P.2d 83, 86 

(Colo. 1964).  

 Here, Hutton has made no efforts to obtain personal service on the NHP well owners, has 

not demonstrated that they made any effort to determine how many of the addresses on State 

Engineer list are inaccurate, and has not sought out addresses from the governmental entities that 

annually mail water use fee notices to the well owners. Contrary to Hutton’s suggestion, nothing 

in Rule 4(g) or any case law excuses compliance with the rule if it “would be very expensive and 

overly burdensome” to serve the well owners.  The focus of the Court’s analysis is not the 

burden on Hutton, but the right of the well users to be apprised of the nature of the action and to 

afford them an opportunity to be heard. Hutton has not established the threshold requirements of 

C.R.C.P. 4(g) and therefore the Court cannot authorize service by certified mail or by publication 

until it does so. 

B. Southern Ute Does Not Apply To an Action to Declare Compact Administration and 
 Legislation Unconstitutional 

 
 Hutton relies on resume notice analysis in the S. Ute Indian Tribe v. King Consol. Ditch 

Co., 250 P.3d 1226 (Colo. 2011) (“Southern Ute”) to argue that personal service in water cases is 

required only in limited circumstances and that it is practically impossible to serve all water 

rights on a large stream system like the Colorado, South Platte, or Arkansas watersheds. Motion 

at 7. Hutton’s reliance on Southern Ute is misplaced. Southern Ute was an application to confirm 
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water rights. This court has already acknowledged that Southern Ute does not apply in this case 

because the relief requested by the Foundation is not to merely confirm its existing priorities or 

determine its priorities in relation to other users on the stream, but instead, the Foundation seeks 

to have the court declare the current administration of the basin to be unlawful and SB-52 

unconstitutional. Order at 5. In addition, the Republican River watershed is not a large watershed 

like the Colorado, South Platte, or Arkansas watersheds. Here, due to the tax roll records and the 

imposition of water use fees, it is possible to identify and serve the well owners in this matter.  

C. State Ex Rel. Danielson v. Vickroy Is a Choice Of Forum Case and Does Not Apply 
 To What Method Of Service Is Appropriate 

 
 Hutton argues that the holding of State ex rel. Danielson v. Vickroy, 627 P.2d 752 (Colo. 

1981) implies that the legislative scheme used in Groundwater Management Act proceedings 

requires publication for any action that may “directly or indirectly affect” designated basin water 

rights. Motion at 7.  

 Vickroy was not a constructive service case. Vickroy was a choice of forum case where 

the choice was between the water court and the Groundwater Commission. See Gallegos v. Colo. 

Ground Water Comm'n, 147 P.3d 20, 32 (Colo. 2006).  The type of service was not discussed. 

The quote concerning a “combination of designated ground water and waters of the state” and 

suggesting that the court may be able to fashion a remedy was made in the context of 

determining jurisdictional conflicts between the water court and the Groundwater Commission 

(Id.) and was not an invitation to ignore due process standards for well users.  
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D. Lucchesi Concerns the Attorney General’s Role in Defending State Statures and 
 Does Not Create a Right to Choose to Participate  
 
 Hutton claims that “as it stands the Order deprives the well owners in the NHP Basin of 

their right to decide whether or not to participate in a case that may affect their groundwater 

rights. . . .” Motion ¶19.  Hutton supports this argument by citing Lucchesi v. State, 807 P.2d 

1185 (Colo. App. 1990).  

 Hutton argues that Lucchesi v. State, 807 P.2d 1185, 1193-94 (Colo. App. 1990) is 

analogous to the position of well users in this case and indicates that they are not indispensable 

parties but should be allowed to decide whether or not to participate in the case. Motion at 8. 

Hutton misreads Lucchesi. Lucchesi was a taxation case. The trial court dismissed all pro se 

claims by a tax protestor against the governor, attorney general, General Assembly and its 

members, and the El Paso County attorney. Id. at 1194.  The Court of Appeals affirmed as to 

those parties and did not base its ruling in any part on the election to participate.  Id. As to 

Hutton’s paraphrase of the part of the opinion about the Attorney General, the issue concerned 

reconciling the compulsory joinder of the Attorney General under the declaratory judgment 

statute with the statue requiring parties to notify the Attorney General when the constitutionality 

of a statute was raised. Id. Here, the well users do not have a statutory right to notice when a 

party challenges the constitutionality of a statute, so the same conflict does not exist and 

therefore the Lucchesi fact situation is not remotely analogous.  

E. Hutton’s Argument That It Has No Remedy If The Well Owners Are Considered 
 Indispensable Is Premature.  

 
 As even Hutton acknowledges, under C.R.C.P. 19(b), if a necessary party “cannot be 

made a party, the court shall determine whether in the interest of justice the action should 
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proceed among the parties before it, or should be dismissed,” based on its consideration of four 

factors, including: (1) to what extent a judgment rendered in the person’s absence might be 

prejudicial to him or those already parties; (2) the extent to which, by protective provisions in the 

judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided; 

(3) whether a judgment rendered in the person’s absence will be adequate; and (4) whether the 

plaintiff will have an adequate remedy in the event of dismissal.  C.R.C.P. 19(b); see Motion ¶6.  

 Hutton’s concerns about dismissal of this action are premature and unfounded.  Hutton 

has not provided information that allows the Court to assess the four factors of C.R.C.P 19(b). 

When it and if it does so, it will be within the Court’s discretion to determine whether the action 

should proceed if NHP well owners do not participate in this action, and the Court will evaluate 

Hutton’s interests in rendering its decision.   

Conclusion 
 
 For the foregoing reasons, as well as those set forth in the State’s response brief in 

opposition to the Motion for Reconsideration, the Motion should be denied.  In the event that 

Hutton first satisfies the threshold requirements of C.R.C.P. 4(g), Hutton should be required to 

notify all NHP well owners who may be affected by this lawsuit by: (1) serving each active well 

owner with notice by certified mail; and (2) publishing notice in all counties in which inactive  

wells are located. 

 Dated August 21, 2015.   
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BROWNSTEIN HYATT FARBER SCHRECK, LLP 
 
By:   s/ Steven O. Sims 

Steven O. Sims, #9961 
John A. Helfrich, #34539 
Dulcinea Z. Hanuschak, #44342 

 
 SPECIAL COUNSEL FOR YUMA COUNTY 

WATER AUTHORITY PUBLIC 
IMPROVEMENT DISTRICT 
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CERTIFICATE OF SERVICE 
Case Number 2015CW3018 

I hereby certify that on August 21, 2015, a true and correct copy of the foregoing 
document, titled YUMA COUNTY WATER AUTHORITY’S RESPONSE IN OPPOSITION 
TO THE JIM HUTTON EDUCATIONAL FOUNDATION’S MOTION FOR 
RECONSIDERATION AND/OR CLARIFICATION AND FOR SERVICE BY 
PUBLICATION PURSUANT TO RULE 4(G), was served via ICCES to the following 
recipients: 

Party Name Party Type Attorney Name 

Jim Hutton Educational 
Foundation  

Plaintiff  

Applicant 

Karen Leigh Henderson  
Steven J. Bushong  
(Porzak Browning & Bushong LLP)  

Colorado Parks and Wildlife  Defendant 

Opposer  

Katie L. Wiktor  
Timothy J. Monahan  

Colorado Department of 
Natural Resources  

Defendant 

Opposer  

Preston V. Hartman  
Ema I. G. Schultz  

Division of Water Resources  Defendant 

Opposer  

Preston V. Hartman  
Ema I. G. Schultz  

David Nettles Defendant 

Opposer 

Preston V. Hartman  
Ema I. G. Schultz 

Dick Wolfe Defendant 

Opposer 

Preston V. Hartman  
Ema I. G. Schultz 

State Engineer  State Engineer State Engineer 

Division 1 Engineer  Division Engineer Division 1 Water Engineer  

 

 s/ Shirley M. Newman, Paralegal 
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