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Tills response is filed by the District Attorney for the 18th Judicial District. 

1. The defendant's supplemental motion for change of venue, D-206a, is based on an 

analysis of jury questionnaires, assertions of additional pretrial publicity, and an argumentative 

affidavit responding to Jon Bruschke and William Loges. The defendant has not established that 

this Court should move this trial to another county. Contrary to the defendant's assertions, the 

information contained in the jury questionnaires, and the responses so far during individual jury 

selection, demonstrate that the citizens of Arapahoe County are eminently capable of being fair 

and impartial jurors. The defendant can, and will, get a fair trial in Arapahoe County. The 

defendant has not submitted any comparative analyses of opinions in other counties, much less 

the limited number of large population Colorado counties that could possibly seat a juror in a 

case of this nature. Not only has the defendant failed to demonstrate that the citizens of 
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Arapahoe County cannot give him a fair trial, he has not even attempted to show that there are 

any Colorado counties that would not suffer from the issues that he claims exist in this county. 

The defendant's request to have the citizens of a community other than Arapahoe County decide 

his fate should be denied. 

PRETRIAL PUBLICITY 

2. Regarding the assertions relating to additional pretrial publicity, the same arguments that 

the People made in their original response to D-206 apply. In paragraph 8, the defendant points 

to a handful of news stories that he says negatively reflect on him and his lawyers. These news 

stories are limited in scope, and like the much more voluminous news stories referenced in 

original Motion D-206, do not demonstrate that the defendant is entitled to a change of venue. 

The defendant attached to D-206a approximately 445 articles, columns, op-ed pieces, editorials, 

and letters to the editor from the Aurora Sentinel and the Denver Post. The media stories 

attached to the original D-206 did not demonstrate that the defendant is entitled to have this case 

moved to a different Colorado county, and nor do the articles attached to D-206a. In paragraph 8 

ofD-206a, the defendant can point to a handful of articles as publicity that he claims is negative 

to the defendant or his attorneys. In fact, by the People's review of the articles, a very large 

percentage concern procedural issues and jury selection. Almost none of the articles, by the 

People's review, discuss evidence to be presented at trial, and few, if any, contain inflammatory 

language about the defendant. In fact, several jurors have described that the one piece of pre-

trial publicity they remembered the most was a letter that the Defendant's parents wrote to the 

Denver Post for publication. Jurors, in their questionnaires, have candidly described their 
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exposure to pretrial publicity in great detail, and those responses demonstrate that the pretrial 

publicity will not deprive the defendant of the ability to get a fair trial in Arapahoe County. 

ANALYSIS OF JUROR QUESTIONNAIRES 

3. The defendant's assertions relating to information contained in the jury questionnaire do 

not support his request for a change of venue, and his analysis does not bolster his arguments for 

a change of venue. On the contrary, the information from the jury questionnaires, confirms that 

in a nationally-publicized case like this one, fair and impartial jurors are as likely to be found in 

the Arapahoe County as anywhere else, and that a thorough and searching voir dire-such as this 

Court and the parties have conducted-is the appropriate way to identify fair and impartial 

Jurors. 

4. The defendant alleges that "a staggering yet unsurprising 95 percent of prospective jurors 

who completed questionnaires in this case indicated that they have been exposed to pre-trial 

publicity about this case." The defendant also asserts that roughly 76 percent of all prospective 

jurors who filled out questionnaires indicated that they have discussed this case with others, and 

that 70 percent of prospective jurors indicated that they had seen either a "fair amount" or "great 

deal" of publicity about this case." The fact that a great number of jurors have seen, read, or 

heard things about this case is to be expected; indeed it can be fairly asserted that most, if not all, 

mass killers seek this very result, and that it is likely that the defendant desired this very result in 

committing his crimes. The incident at the Century 16 was, as far as the people are aware, the 

largest mass shooting in Colorado history in terms of the total number of victims killed and 
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injured, and one of the largest in the history of the United States. The attack killed twelve 

people, including a 6 year-old child, injured dozens more, and interrupted a midnight showing of 

a blockbuster film. News of the defendant's actions, and of the proceedings in this case, has 

been reported on a statewide, nationwide, and even worldwide basis. Given the statewide and 

nationwide interest in the incident at the Century 16, a particular juror's news-consumption 

habits are likely to have a far greater impact on his or her exposure to pretrial publicity, and its 

effect, than the county in which he or she lives. In short, the statewide notoriety of this case, 

indeed its nationwide notoriety, substantially diminishes the importance of its local notoriety as a 

factor in the venue calculus. Additionally, by the defendant's own calculation, well over 60% of 

those who have been exposed to pretrial publicity can set this aside and base their opinions on 

the evidence presented in court. (Defense Exhibit FFFFF). 

5. The same is true of potential jurors' opinions about the defendant's guilt. According to 

the defendant's motion, the completed jury questionnaires show that 68 percent of jurors have 

already formed an opinion that the defendant is guilty of the crimes of which he is accused, and 

that 51 percent of these potential jurors could not set this aside. This means that 65 percent of 

jurors who completed questionnaires either have no opinion of the defendant's guilt or can set 

any opinion aside. Similarly in Exhibit IIIII, the defendant states that a mere 38.7 percent have 

some kind of an opinion that the defendant is sane or not mentally ill, and that 37 percent of 

those can set this opinion aside. This means that well over 75 percent of jurors either have not 

formed an opinion on the defendant's mental state, or have an opinion that is favorable to the 

defendant. Even if there were a widespread belief in the defendant's guilt, this would hardly be 
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surpnsmg. As the Supreme Court first observed in I 879 and has repeated many times since, 

"every case of public interest is almost, as a matter of necessity, brought to the attention of all the 

intelligent people in the vicinity, and scarcely any one can be found among those best fitted for 

jurors who has not read or heard of it, and who has not some impression or some opinion in 

respect to its merits." Reynolds v. United States, 98 U.S. 145, 155-156 (1879). Accord Irvin v. 

Dowd, 366 U.S. 717 (1961): Skilling v. United States, 56! U.S. 358, 381 (2010). It is safe to 

assume that almost everyone in the State of Colorado--indeed almost everyone in the United 

States- has heard something about this case, and that potential jurors in other counties in 

Colorado, no Jess than those who live here, have "some impression or some opinion in respect to 

its merits." 

6. But that doesn't mean jurors cannot set aside their beliefs and apply the presumption of 

innocence. On the contrary, "it is a premise of [our] system that jurors will set aside their 

preconceptions when they enter the courtroom and decide cases based on the evidence 

presented." Skilling, 56! U.S. at 398 n.34. Accord Irvin, 366 U.S. at 723 ("To hold that the 

mere existence of any preconceived notion as to the guilt or innocence of an accused, without 

more, is sufficient to rebut the presumption of a prospective juror's impartiality would be to 

establish an impossible standard. It is sufficient if the juror can Jay aside his impression or 

opinion and render a verdict based on the evidence presented in court."); Wells v. Murray, 831 

F.2d 468, 472 (4th Cir. 1987)("[Jurors] are presumed to be impartial ... [and the] existence of a 

juror's preconceived notion as to the guilt of the accused will not by itself destroy the 

presumption of impartiality."). 
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7. Of the jurors referenced in Defense Exhibit HHHHH, only 30.6 percent expressed an 

opinion that the defendant should receive a death sentence, and a full 40 percent of those could 

set such an opinion aside. Thus, by the defense's own calculations, only 18 percent of jurors 

who completed questionnaires have a strong belief that the defendant should receive the death 

penalty. This is further evidence that, with the probing individual voir dire that the court has 

engaged in, the defendant can receive a fair triaL 

8. The time-tested method for determining whether a juror can actually set aside his beliefs 

and apply the presumption of innocence is voir dire. See Patton v. Yount, 467 U.S. 1025, 1038 

n.l3 (1984) ("[V]oir dire has long been recognized as an effective method of rooting out ... 

[publicity-based] bias, especially when conducted in a careful and thoroughgoing manner.") 

(internal quotation marks and citation omitted); Correia v. Fitzgerald, 354 F.3d 47, 52 (I" Cir. 

2003) ("The best way to ensure that jurors do not harbor biases for or against the parties is for 

the trial court to conduct a thorough voir dire examination. Assuming that venirepersons pass 

through this screen, the trial court thereafter may operate on the presumption that the chosen 

jurors will obey the judge's instructions to put extraneous matters aside and decide each case on 

its merits.") (citations omitted). 

9. The Court and counsel in this case have undertaken a thorough and probing voir dire of 

each potential juror, except those where the potential juror is excused by stipulation, and will no 

doubt continue to do so until a sufficient number are qualified for general voir dire. The Court 

has asked each juror follow-up questions about all pertinent answers in the juror's questionnaire 

and then has allowed the parties to ask their own questions for 20 minutes for each side. The 
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Court and counsel have focused its queries on jurors' exposure to pretrial publicity (if any), 

personal connection to the events (if any), and preconceived views about the defendant's guilt (if 

any), among other things. The Court has not hesitated to disqualify jurors who appear unable to 

be fair and impartial. When the Court has determined that a potential juror can be fair and 

impartial, it has made a credibility judgment based on the juror's words, tone of voice, 

demeanor, and body language, among other things. 

10. In the final analysis, the defendant offers little to support his claims of irremediable juror 

partiality beyond selected quotes from 228 questionnaires out of over approximately 3,666 

completed-approximately 6.2 percent of the juror questionnaires. (Defense Exhibit JJJJ). The 

defendant claims that this is a "representative sample," but it is clear that the defendant selected 

the most inflammatory responses from juror questionnaires and put them in a list. But the 

defendant does not claim, and could not truthfully claim, that those quotes were selected at 

random or are statistically representative of the entire panel's responses. By the People's 

calculation as of March 17, 2014, all but 51 of the jurors listed in Defense Exhibit JJJJJ-22 

percent-have been excused by stipulation. Fifty-one jurors out of 3,666 is 1.4 percent of the 

total. Thus the defendant has shown that 1.4 percent of the jurors (as of March 17-and the 

number will surely get smaller as the jurors go through individual voir dire) gave the problematic 

responses worthy of inclusion in Exhibit JJJJJ. One Point Four Percent. That miniscule number, 

by itself, demonstrates that there is no impediment with the defendant receiving a fair trial in 

Arapahoe County. Experience has shown, moreover, that during follow-up questioning, jurors 

may reveal different opinions and sentiments than those they expressed in their questionnaires, or 
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may have a more open mind that their written responses might have indicated. The Supreme 

Court has repeatedly observed that when jurors are posed questions during voir dire --

particularly about unfamiliar legal concepts such as the burden of proof or presumption of 

innocence- they sometimes do not mean what they at first appear to say. For example, the 

Court wrote in Yount: 

[T]he question is whether there is fair support in the record for the state courts' 
conclusion that the jurors here would be impartial. The testimony of each of the 
three challenged jurors is ambiguous and at times contradictory. This is not 
unusual on voir dire examination, particularly in a highly publicized criminal 
case .... Prospective jurors represent a cross section of the community, and their 
education and experience vary widely. Also, unlike witnesses, prospective jurors 
have had no briefing by lawyers prior to taking the stand. Jurors thus cannot be 
expected invariably to express themselves carefully or even consistently. Every 
trial judge understands this, and under our system it is that judge who is best 
situated to determine competency to serve impartially. The trial judge properly 
may choose to believe those statements that were the most fully articulated or that 
appeared to have been least influenced by leading. 

467 U.S. at 1038-39. See also id. at 1038 n.14 ("Demeanor plays a fundamental role not 

only in determining juror credibility, but also in simply understanding what a potential 

juror is saying. Any complicated voir dire calls upon lay persons to think and express 

themselves in unfamiliar terms, as a reading of any transcript of such a proceeding will 

reveal. Demeanor, inflection, the flow of the questions and answers can make confused 

and conflicting utterances comprehensible."). 

11. What is true of voir dire is even more true of jury questionnaires. As the voir dire in this 

case has borne out, jurors often exhibit a lay understanding of questions that require some legal 

instruction in order to be answered accurately. For example, jurors who have indicated on a 

People v. JAMES EAGAN HOLMES 
Case No. 012CR1522 
People's Response to Motion D-206a PageS 



questionnaire that they believe the defendant is "guilty'' of the charges often treat that term as a 

synonym for the defendant's having been "present" or "involved" in the events giving rise to the 

charges. They do not use the term in the legal sense, nor could one expect them to, since no one 

has yet informed them of the elements of actual crimes with which the defendant is charged, the, 

the People's burden to prove each and every element beyond a reasonable doubt by evidence 

produced at the trial, the presumption of innocence, and other matters that bear on a 

determination of guilt. 

12. Courts, including the Supreme Court, routinely express great confidence in the efficacy 

of voir dire; but they virtually never find that the facts of any case warrant a finding of presumed 

prejudice. The Supreme Court itself has not done so in over 50 years, and it has never done so 

where the county's population, and the number of summoned jurors, even approaches the size of 

this one's. Numerous courts have rejected venue motions in cases involving extraordinarily 

high-profile crimes with broad impact on the local population. See, e.g., United States v. 

Skilling, Case No. 04-25 (S.D. Tex.) (former CEO ofEnron); Mikelonis eta/. v. State Farm Fire 

and Cas. Co., Case No. 06-886 (S.D. Miss. Apr. 25, 2007) (insurer of homes destroyed by 

Hurricane Katrina); United States v. Salameb., No. S5-93-CR-0180 (S.D.N.Y. Sep. 15, 1993) 

(first World Trade Center bomber); People v. Charles Manson, Crim No. 21765 (Cal. Super. Ct. 

1975) (leader of murderous cult); New York v. David Berkowitz, 93 Misc.2d 873, 879 (1978) 

("Son of Sam" serial killer). A more recent example can be seen in the Boston Marathon 

bombing and murder case currently being tried in federal court in the District of Massachusetts, 

United States v. Tsamaev. The District Court in that case has denied numerous motions for 
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change of venue, which raised claims similar to those that the defendant raises in this case. 

United States v. Tsanaev, 2014WIA823882 (D. Mass. 2014) (Denying motion for change of 

venue) ("Tsarnaev /"); United States v. Tsarnaev, 2015WIA5879 (D. Mass. 2015) (Denying 

second motion for change of venue) ("Tsarnaev II"); United States v. Tsarnaev, 2015WL505776 

(D. Mass 2015) (Denying third motion for change of venue) ("Tsarnaev III); In Re Tsarnaev, _ 

F.3d _, 2015 WL 855777 (1" Cir. 2015) (Denying defendant's petition for a writ of mandamus 

seeking an order requiring a change in venue). The First Circuit's discussion in In Re Tsarnaev 

could very well have been written about this case: 

Beyond the publicity itself, petitioner also relies on the responses to jury 
questionnaires and the content of the voir dire as a basis for finding prejudice. He 
asserts that what we have seen from the juror selection process confirms that 
pretrial publicity has indisputably raised a presumption of prejudice sufficient to 
mandate that his trial be moved. Petitioner's essential claim is thus that the 
prejudice against him is so great that nothing the district court can do will offset 
it. Every potential juror in the Eastern Division of Massachusetts is automatically 
disqualified, he maintains. That alone is a remarkable assumption about the five 
million people in the Eastern Division and one much to be doubted. Our 
dissenting colleague, too, argues that this "second analytical route," based on the 
course of the jury selection to date, reveals an irrefutable presumption of 
prejudice among the jury pool. The careful selection process and the trial judge's 
expressed confidence in finding sufficient jurors, however, is supported by the 
record and persuasively undercuts this argument. 

First, it is necessary to describe the ongoing jury selection process that has been 
underway in the district court. In doing so, we observe that our caselaw says that 
"[a] guiding beacon ... is the trial judge, who is responsible for conducting the 
voir dire and to whom we defer from our more distant appellate position." Quiles
Olivo, 684 F.3d at 183. The process utilized here in many ways mirrors the one 
which the Supreme Court found appropriate in Skilling. See 561 U.S. at 387-89, 
130 S.Ct. 2896. Here, the district judge summoned over a thousand prospective 
jurors, divided those jurors into six panels, and requested that they fill out a long 
and detailed one-hundred-question questionnaire under oath. The parties were 
permitted to confer and file under seal a report with respect to each panel, listing 
the persons whom the parties agreed should be excused for cause. Thereafter, the 
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parties were ordered to file separately under seal a report suggesting specific 
follow-up issues or questions to be pursued in the course of individual voir dire. 

Smaller groups of twenty to twenty-five prospective jurors have come to the 
Boston courthouse, and, one by one, have been questioned first by the court and 
then with follow-up from the parties. At the end of each day, counsel have 
conferred and agreed that certain jurors should be struck for cause or for hardship. 
The court has heard argument on contested jurors and reached a decision about 
which prospective jurors in the day's group may be deemed provisionally 
qualified. 

We have reviewed the entire voir dire conducted to this point by the court and the 
parties and the process has been thorough and appropriately calibrated to expose 
bias, ignorance, and prevarication. As the district court noted in denying the Third 
Motion for Change of Venue, the experience of voir dire suggests ... that the full 
process-including summonsing an expanded jury pool; utilizing a lengthy 
questionnaire jointly developed by the parties and the [ c ]ourt; giving the parties 
ample time to review questionnaires, research jurors, and consult with their jury 
selection advisers; and permitting both the [ c ]ourt and the parties to conduct 
thorough voir dire--is working to ferret out those jurors who should appropriately 
be excused for cause. 

Our dissenting colleague comes to the opposite conclusion, claiming that the 
length of the jury selection process and the responses of the venire thus far 
indicate pervasive prejudice. In doing so, however, the dissent confuses mere 
exposure to publicity with "disqualifying prejudice" --only the second of which, 
when widespread throughout the jury pool, is particularly relevant to a 
presumption of prejudice. See United States v. Angiulo, 897 F.2d 1169, 1181 (I st 
Cir.1990) (''Where a high percentage of the venire admits to a disqualifying 
prejudice, about civic resilience and recovery. It is not about whether petitioner is 
guilty or not of the crimes charged. That someone buys a Boston Strong T-shirt is 
not proof that he or she could not be fair and impartial if selected as a potential 
juror on the question of guilt. a court may properly question the remaining jurors' 
avowals of impartiality .... " (emphasis added)). 

As an initial matter, the dissent contends that the length of the jury selection 
process in this case has its genesis in the pervasive prejudice permeating through 
the jury pool. But a jury selection process of several weeks in length is not 
unusual in either contemporary or historical terms. "[M]ajor cases have been 
known to require six weeks or more before the jury is seated." David W. 
Neubauer & Stephen S. Meinhold, Judicial Process: Law, Courts, and Politics in 
the United States 358 (6th ed.2013). Despite all the hay the dissent makes of 
petitioner's eligibility for the death penalty, that reality all but guarantees a longer, 
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more detailed selection process. In fact, the jury selection process in this case is 
perfectly comparable in length with the only other recent capital jury selection 
processes in the District of Massachusetts. See United States v. Sampson, No. 
1 :01--cr-10384 (D.Mass.) (seventeen days of jury selection running from 
September 18,2003 to October 27, 2003); United States v. Gilbert, No. 3:98--cr-
30044 (D.Mass.) (nineteen days of jury selection running from October 16, 2000 
through November 17, 2000, provisionally qualifYing only approximately two to 
seven jurors per day). 

Moreover, it defies logic to count the efforts the district court has taken to 
carefully explore, and eliminate, any prejudice as showing the existence of the 
same. In this case, it is entirely unsurprising that the district court, and the parties, 
have taken ample time to carefully differentiate between those individual jurors 
who have been exposed to publicity but are able to put that exposure aside and 
those who have developed an opinion they cannot put aside. Together, the careful 
process employed by the district court, including the "face-to-face opportunity to 
gauge demeanor and credibility," and the "information from the questionnaires 
regarding jurors' backgrounds, opinions, and sources of news" have afforded the 
district court "a sturdy foundation to assess fitness for jury service." Skilling, 561 
U.S. at 395, 130 S.Ct. 2896. We should commend, not decry, district courts' 
rigorous efforts to ensure defendants are guaranteed a trial commensurate with 
their Sixth Amendment rights. 

Our dissenting colleague also quotes a variety of allegedly "representative" juror 
responses in an effort to demonstrate that the jury pool is rife with disqualifYing 
prejudice that requires us to doubt the avowals of impartiality from all members 
of the venire. But the reality of the record is that those comments, selectively 
plucked from the questionnaire responses or voir dire testimony of over 1,300 
jurors, are nothing close to representative. It is a disservice to the judicial system 
to claim otherwise. 

The majority of the quoted statements in the dissent regarding views ofTsarnaev's 
gnilt, and all of the most extreme, come from the questionnaires of jurors who the 
parties agreed to excuse and were excused without individual questioning. In that 
sense, the parties and the court have plainly acknowledged that those members of 
the pool are not representative of the more than 250 pool members who, by 
contrast, have thus far been called back for individual questioning. Still other 
quotes involve statements made to potential jurors by acquaintances or coworkers 
which are hardly probative of the potential juror's own attitudes. In any event, 
those jurors were never provisionally qualified. They were either not called back 
for individual voir dire or struck for cause after the district judge was able to 
assess their demeanor in person. While a single juror has been provisionally 
qualified among the group whom the dissent discusses as having expressed views 
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on guilt, the full context of his or her mild statement made clear that he or she was 
able to put aside any initial impressions he or she may hold-and, we note, the 
defense also did not object to that juror for cause. 

Nor do we think such statements are so common among the pool of excused 
jurors that a court must infer bias among others who have been provisionally 
qualified. It is not surprising that in a pool of over a thousand jurors with varying 
opinions, some will make strong statements that disqualify them from jury 
service. Others have expressed their ability to be fair and impartial. The honesty 
of their answers, conscious and subconscious, has been probed by extensive voir 
dire, as the Supreme Court approved in Skilling. 

The putative "personal connections" proffered by the dissent also are 
mischaracterizations of the record. Many of the connections attributed to 
prospective jurors are, clearly, attenuated or tangential. And all but two of those 
quoted come from the questionnaires of jurors whose panels have not yet been 
questioned. The record gives us no reason to doubt that, like their congeners from 
the first several panels, those with the closest connections will be struck on the 
agreement of the parties or by the court for cause. Of the three quotations 
presented by the dissent that are among the panels already questioned, one juror 
was not called for individual questioning and the other two were struck for cause 
following questioning. 

Finally, as for the exposure to publicity, we emphasize again that "juror 
impartiality ... does not require ignorance." Skilling, 561 U.S. at 381, 130 S.Ct. 
2896 (emphasis in original). The fact that many of the jurors have been exposed 
to some measure of publicity, alone, is not probative of any "pervasive prejudice" 
in the jury pool. In addition, four of the dissent's nine selective statements are 
from the statements of a single juror during voir dire; a juror, moreover, who was 
struck on the government's motion for cause. It is, in any event, black letter Jaw 
that "extensive knowledge in the community of either the crimes or the putative 
criminal is not sufficient by itself to render a trial constitutionally unfair." 
Dobbert v. Florida, 432 U.S. 282,303,97 S.Ct. 2290,53 L.Ed.2d 344 (1977) 
(emphasis added). "To hold that the mere existence of any preconceived notion as 
to the guilt or innocence of an accused, without more, is sufficient to rebut the 
presumption of a prospective juror's impartiality would be to establish an 
impossible standard." Irvin, 366 U.S. at 723, 81 S.Ct. 1639. 

Ultimately, rather than a voir dire taking a total of five hours, as in Skilling, the 
voir dire in this case has taken-appropriately we think-several weeks. To the 
extent that the dissent suggests that this lengthy voir dire, and the sentiment it has 
demonstrated, indicates that a presumption of prejudice exists which cannot be 
overcome, we disagree. We cannot say that the procedures put in place by the trial 
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judge are either insufficient on their face or so inadequately implemented as to 
justify an interruption of the process and a change of venue. Nor are we 
convinced that the results thus far compel such a drastic step. Indeed, as the 
district court noted, "the defendant's presentation of a series of selective 
quotations from the 1300-plus questionnaires is misleading because the 
quotations are not fairly representative of the content of the questionnaires 
generally." So too, in the filings before us and in the dissent. In sum, neither the 
length of the district court's careful selection process nor the sentiments of the 
venire as a whole provide any basis for concluding, on mandamus, that pervasive 
prejudice taints the entire jury pool. 

Petitioner has not established a clear and indisputable right to relief but we 
address irreparable injury in any event. The law is designed to prevent use of 
mandamus to circumvent normal post-trial appellate review, as petitioner attempts 
here. Cheney, 542 U.S. at 380, 124 S.Ct. 2576. In the event that petitioner is 
convicted on one or more of the charges against him, he will have the right to 
appeal his conviction and sentence to this court and may raise the venue argument 
again. That double layer of review is itself a guarantee of due process.FN19 For 
that reason petitioner will not suffer irreparable injury nor can he show irreparable 
injury to the courts. 

In Re Tsarnaev, at *9-*12. The defendant has not demonstrated a presumption of prejudice, and 

has not established that this trial should be moved to another county. 

ACTUAL PREJUDICE 

13. The defendant's assertion of actual prejudice found in paragraph 19 should likewise be 

denied. In order to demonstrate actual prejudice, the defendant must establish "an actual adverse 

effect upon the jury panel or portion thereof." People v. McCray, 549 P.2d 1320, 1325 (Colo. 

1976). In order to establish actual prejudice, the defendant must establish a nexus between 

pretrial publicity and one or more jurors who actually serve on the jury. People v. Hankins,_ 

P.3d _, 2014 WL 2525838, *3 (Colo. App. 2014). While a final jury has not been empaneled, 

the procedures undertaken by the court demonstrate that the defendant has not, and will not, 

suffer "actual prejudice." According to Hankins: 
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In the absence of presumed prejudice, the defendant must show actual prejudice
a nexus between pretrial publicity and a panel of partial jurors. See [People v.] 
Harlan, 8 P.3d [448], at 470. Courts do not find actual prejudice if an extensive 
voir dire reveals that jurors can set aside their opinions. Id. Such a finding 
satisfies "the constitutional requirement of impartiality." /d. (concluding that voir 
dire revealed that most prospective jurors were critical of the media and that they 
were willing to set aside their opinions); see also [United States v.j McVeigh, 153 
F.3d [1166], at 1184 (holding that the parties' comprehensive voir dire, including 
two screening questionnaires, individual questioning by the court, and questioning 
by both counsel, produced an impartial jury). 

The defendant has not, and the People believe cannot, make a showing of actual prejudice. This 

Court has worked diligently, ahead of schedule, to qualify an amble number offair and impartial 

jurors for this case. 

AFFIDAVIT 

14. The defendant attached an affidavit from Dr. Edelman, which attempts to rebut the 

information from Drs. Bruschke and Loge that the People attached to their original response to 

Motion D-206. The People requested that Dr. Brushke review Dr. Edelman's affidavit. He has 

done so, and has prepared an affidavit, which is attached to this response. 

CONCLUSION 

15. The defendant can, and will, get a fair trial in Arapahoe County. His motion to change 

venue to another county should be denied. 
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DISTRICT COURT 
ARAPAHOE COUNTY, COLORADO 
Court Address: Arapahoe County Justice Center 
7325 S. Potomac St., Centennial, CO 80112 

THE PEOPLE OF THE STATE OF COLORADO vs. 
Defendant: 

JAMES EAGAN HOLMES 

COURT USE ONLY 
Case Number: 

12CR1522 
Division/Ctrm: 

201 

COURT ORDER RE: DEFENSE MOTION D-206a 

THE COURT, being fully advised, and being duly apprised of the relevant facts and law, 
hereby DENIES defense motion D-206a. 

Dated this ___ day of _____ , 2015 

BY THE COURT 

District Court Chief Judge Carlos A. Samour, Jr. 
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DISTRICT COURT. ARAPAHOE COUNTY 
STATE OF COLORADO 
Arapahoe County Justice Center 
7325 S. Potomac Street 
Centennial. Colorado 80112 

THE PEOPLE OF THE STATE OF COLORADO vs. 
Dcfendant(s): 

JAMES EAGAN HOLMES 
Attorney: 
GEORGE H. BRAUCHLER 
181

h Judicial District Attorney 
6450 S. Revere Pkwy. 
Centennial. CO 80 Ill 
Phone: (720) 874-8500 
Atty. Reg. #: 25910 

COURT USE ONLY 

Case Number: 12CRtS22 
Division: 201 

AFFIDAVIT OF JON BRUSCHKE, Ph.D. 

I. When Dr. Loges and I approached the topic of pretrial publicity in the middlc-1990s. we 

sought to understand why roughly one-third of all studies demonstrated a publicity

biasing effect. one third failed to find an etlect. and one-third produced mixed results. 

Part of our motivation for the extensive review was that we had been alarmed to discover 

that trial consultants were informing courts- incorrectly- that a consensus of research 

evidence demonstrated that the effect was so strong it could resist any remedy. Such a 

conclusion is only possible if one ignores two-thirds of available research data. We 

sought to assist courts in understanding the true status of publicity research. 

2. Ultimately. after carefully considering all published research and collecting our O\Vn data 

on actual cases. we found that publicity effects had been overstated. that concrete 

knowledge of a case was the main biasing mechanism. and that remedies might succeed 

in combination even if some studies found that particular methods failed in isolation. A 

juror who had given some attention to publicity and formed an opinion about guilt prior 

to the trial should be excluded: a juror with no more than a passing awareness of the case 

would be able to render a fair decision based on case evidence. 

People v. JAMES EAGAr\ HOLMES 
Case No. 0 12CR 1522 
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3. \\'e therefore concluded that a highly publici7.ed case was an occasion for great judicial 

vigilance to protect defendant rights. Ultimately. a defendant has a right to an empaneled 

jury that can fairly process evidence: a rigorous jury selection process that results in such 

a jury accomplishes this end. The courfs initial mling on the matter. in my opinion. is 

consistent with the state of social science evidence. 

I. QUESTIONS OF QUALIFICATION 

4. I have published over 70 academic pieces. including 23 peer-reviewed journal articles 

and scores of convention papers. The Communication Institute of Online Scholarship 

provides an objective measure of the impact of scholarly work. and tracks the publication 

records of scholars at over 700 institutions in Nonh America. It ··is the only national 

system that covers the communication field comprehensively. that properly classifies the 

field's programs. and that uses mctrics validated against relevant external 

benchmarks ... ··' Based on their objective assessment of my work I was rated a "leading 

scholar" in the area oflegal communication in 2010.2 

5. The 2004 peer-revicwedJ book on publicity is a cornerstone work in my career: it has 

been subject to a number of reviews. has been cited scores of times. and it is carried by 

over 700 academic research libraries. The work was cited by the New York Times in its 

coverage of the Kobe Bryant case4 and in other media accounts.5 has attracted the 

attention of several national radio interviews. and has been the subject of several 

published book reviews. One typical if especially laudatory review found: 

The authors' examination of current literature on pre-trial publicity also 

ofl"crs a great example of the way to critically review literature. The 

1 http://www.cios.org/comanalytics 
~ http://communications.fullerton.edu/departments/hcomm/newrelease3-21.asp 
-· Dr. Edelman assens the book is not peer-reviewed: this is false. The book was published by Lawrence Erlbaum 
Associates. a leading academic publisher that requires that all book-length work that advances hypotheses and 
presents evidence to test them be peer-reviewed. It is true that other works. such as handbooks. compilations. and 
com mental)". are generally subjected only to editorial revie"'. 
4 Johnson. K. (2007. May II ). Kobe Bryant Enters Plea of Not Guilty. New Yori< Times. p. A 17. 
' E.g .. MacLean. S. (2004. March II). Dogged by the press pack. The Australian. p. 25. Beach. R. (2009. Oct. 20). 
Attorneys to spar over sealed Annie Le file. New Haven Register. 
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authors don't disparage other research. but they use a carefully constructed 

list of criteria to evaluate whether the lab-based findings can be 

generalized to criminal trials. I believe it would be a valuable template for 

researchers of all stripes .. ." 

6. Subsequent research has buttressed our findings. For example. we noted that laboratory 

studies almost always exposed jurors to the same publicity. and recommended research 

designs that exposed jurors to both positive and negative publicity and that composed 

juries with members who had seen different sets of publicity. These are the conditions of 

actual trials. Dr. Ruva and her colleagues have now published 2 studies in this regard. 7 

and the title of the more recent summarizes the findings well: "Exposure to both positive 

and negative pretrial publicity reduces or eliminates mock-juror bias." 

7. Against this backdrop of critical reception. Dr. Edelman has promised balance. reviewed 

my work. and found only negatives. He believes the review is slanted. the methods 

meaningless. and the analysis misguided. Dr. Edelman stands alone in these conclusions. 

8. It is surely obvious to the court that the Peoples experts are researchers but not trial 

consultants and the defense expert is a trial consultant but not a researcher. 

9. Researchers present conclusions only after empirical testing.• At its core. the process 

involves exposing mock jurors to particular messages. presenting a trial. and then 

evaluating whether exposure to publicity produces different post-trial outcomes beyond 

chance levels. In Dr. Reinard's standard methodology textbook Introduction to 

Communication Research the author notes. "'Science demands evidence. Scientists 

concentrate on getting accurate data. Such evidence is obtained by observation and 

6 Zeugner. C. (2007). Bruschke. Jon and Loges. William E. Free Press v. Fair Trials: Examining publicity's role in 
trial outcomes (book rcvic\.\' ). Communication Research Trends. June I. 2007: 33-34. 
7 Ruva. C. Mayes. J. L.. Dickman. M. C.. & McEvoy (2012). Timing and type of pretrial publicity affect mock
jurors· decisions and predecisional distortion. International Journal of Psychology and Behavioral Sciences.~- 108-
119. Ruva. C. L .. Dickman. M. & Mayes. J. L. (2014). Exposure to both positive and negative pretrial publicity 
reduces or eliminates mock··:.iuror bias. International Journal ofPsycholm.'V and Behavioral Sciences.1:. 30-40. 
11 As noted in the original brief. d1e highest-quality research is peer-reviewed journal articles and books. foflo\\:ed b} 
convenrion papers and dissertations. followed by editor-reviewed commentary and invited pieces. 
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measurements taken in situations that range from natural settings {such as a forest) to 

completely contrived ones (such as a laboratory):·" 

10. The scientific method contrasts what the same text calls .. pseudoscience:· one 

characteristic of which is '"Non-falsifiability: ·Any explanation for which there is no set 

of data that could possible refute it is really no explanation at all.···'" As a particular 

example of pseudoscience. Dr. Reinard cites trial consultants who claim great success 

and vast experience but. when pressed to present data so their claims can be examined. 

are unwilling or unable to do so.'' We are not suggesting that as a class trial consultants 

require special scrutiny. but we do point out that like all who would advance claims to 

knowledge they must produce evidence for their assertions. 

11. This empirical method is crucial because empirical realities are often unexpected or 

counter-intuitive. Furthermore. any other method tends only to confim1 the pre-existing 

expectations of the researcher. 

12. Indeed. within the pretrial publicity literature there are numerous examples of counter· 

intuitive tindings. an1ong them the result that anti-defendant coverage actually benefitted 

defendants with male jurors in rape trials. 12 that while physical evidence in publicity 

increased belief in guilt eyewitness testimony increased belief in innocence." that weak 

inadmissible evidence can benefit defendants, 14 or that in rape trials any form of publicity 

reduces gender differences and suppresses conviction rates. 15 Relying on common-sense 

"Reinard. J. C. (2008). 41
h edition. Boston: McGraw-Hill. The text above is a quotation contained in the Reinard 

text and taken from Rutherford. F.J .• & Ahlgren. A. ( 1994). Science for all Americans: AAAS project 2061 (Rev. 
ed.). 1\ew York Oxford University Press. p. 30. 
111 Reinard (2007). p. 82. The text here cites Beyerstein. B. 1.. ( 1996. October). Distinguishing science from 
pscudosdence. Centre for Curriculum and Professional Developmem. Victoria. British Columbia. Canada. 
http:t!www .sld.cu!galerias/pdf,'sitiosirevsalud/beyerstein _ cience _ vs _pseudoscience.pdf 
" Reinard (2007). p. 78. 
" Riedel. R. G. ( 1993). Effects of pretrial publicity on male and female jurors and judges in a mock rape trial case. 
Psychological Repons. 73. 8 I 9-832. 
PShaw, J. 1.. & Skolnick. P. (2004}. Effects of prejudicial pretrial publicily from physical and witness evidence on 
mock juror decision making. Journal of Apolied Social Psychology. 34. 2132-2148. 
"Otto, A. L .. Penrod. S. D .. & Dexter. H. R. (1994). The biasing impact of pretrial publicity on juror judgements. 
Law and Human Behavior. 18, 453-469. 
15 Woody. W. D .. & Viney. W. (2007). General prelrial publicity in sexual assault trials. Psvchological Reoorts . 
.!Ql. 527-530. 
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____________________ .......... 

presumptions that negative information in the press must produce bias at trial would miss 

all these discoveries (and others). 

13. Dr. Edelman. as a trial consultant and not a researcher. relics heavily on his experience. 

We have two observations. First. Dr. Edelman·s experience is not described. What 

experiences have led Dr. Edelman to know what sorts of infom1ation are the sort that 

produce bias and not. say. of the anti-defendant sort Otto et al.'" found to actually benefit 

defendants? Or all the findings cited in the prior paragraph? We are not saying that 

experience per sc is of no value. but we have no basis to evaluate whether Dr. Edclman·s 

experiences support the opinions offered. This makes the warrant for his claims a non

falsifiable one of the sort Reinard (and all research methods texts) deride. Second. we 

note that none of the scientific etlorts to classify different types of publicity have not 

succeeded to date. and thus we would assume there to be a very high standard of proof 

for one who claims to have made such discoveries without the use of published. scientific 

data. 

14. 1 will re-state that there is no published study exploring the question of what sorts of 

statements about a dcfendant"s sanity might create bias that will preclude fair 

consideration of the evidence. 

15. Dr. Edelman makes much of the fact that courts have been slow to incorporate my 

research. I am not surprised: several volumes are dedicated to the question of why social 

science is incorporated into legal rulings as such a slow. irregular. and sometimes non

systematic fashion." The credentials of my academic work- in the area of pretrial 

publicity and elsewhere-- are unimpeached by any source other than Dr. Edelman ·s 

brief 

tr. Otto et al. (I 994 ). 
17 Lindman. R. { 1989 ). Sources of judicial mistrust of social science evidence: A comparison of social science and 
jurisprudence. Indiana Law JournaL 64. 755-768. Melton. G. B. ( 1987). Bringing psychology to the legal system: 
Opportunities. obstacles. and eflicacy. American Psychologist. 42.488-495. 
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II. QUESTIONS OF METHODOLOGY 

16. I have taught over 20 graduate-level research methods courses and over 40 undergraduate 

research methods courses. Over my career have sat as a reviewer for different journals 

and currently sit on the board tor Argumentation and Advocacy and Contemporary 

Argumentation and Debate. Journal editors have discretion to send reviewers articles in 

their area of expertise and I am frequently consulted on questions of research method. I 

have reviewed other papers on pretrial publicity. and as a researcher I am constantly in 

dialogue with editors. anonymous reviewers. and co-authors on these questions of 

method. To be sure. there are areas of uncertainty and even disagreement among 

methodologists. but such instances distinguish from true methodological errors that 

would prohibit publication. Expertise and engagement is often required to correctly sort 

out which is which. 

17. Dr. Edelman raises several questions of methodology; I encourage the court to consider 

the methodological credentials of the People"s expert and the defense expert. 

18. I also note that Dr. Edelman is able to make evaluations of our research data precisely 

because it has been published. The methods Dr. Edelman offers- the assertion that 

experience has given him insight into what sorts of media statements are biasing- is not 

similarly open to scrutiny. 

Ill. QUESTIONS OF LEGAL STANDARD 

19. Elsewhere I have published commentary on the legal standards for pretrial publicity; 18 

generally.! have found them to be highly jurisdiction-specific. even on constitutional 

questions. quite complex. and at any rate a question in the present case for the court and 

not publicity experts to decide. I would not address it here but for the emphasis the point 

received in the defend expert brief. 

I !'I Bruschke, J. C. (2006). The intersection of legal practice and social science on the issue of Pretrial Publicity. In 
A. Reyonlds & B. Barnell (Eds.). Communication and law: Multidisciplinary Approaches to Research (pp. 61-86). 
Mahway. NJ: Lawrence Erlbaum Associates. 
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20. Should the court wish to entertain the opinion of one without a law degree. it is my belief 

that a defendant is guaranteed a right to an unbiased jury. This right the court should 

vigilantly guard. Venue is one means to seck a fair jury. It is not necessary if the 

empaneled jury carries with it no bias that will preclude fair consideration of the 

evidence. As a social scientist. this proposition is tested by determining whether given 

publicity. following traditional remedies. exhibits an influence on verdicts after evidence 

is considered. This standard is both reasonable and the one adopted in every published 

study I am aware of. If it cannot be demonstrated that a dillerent venue improves the 

chances of an unbiased jury then venue change as a vehicle to a fair jury appears to be a 

moot point. 

21. Dr. Edelman seems to assert a process claim: that a defendant's rights are compromised if 

negative content appears in the media. that the negativity itself creates an obvious bias 

such that no additional evidence of bias is necessary. that it is unimportant to determine 

whether individual jurors have seen the media content, and that potential juror 

misbehavior (such as deceptively answering questions to advance a publishing 

opportunity) is sullicient to compromise constitutional rights. 

22. The court alone should decide whether such a proposition is novel legal theory, but l will 

note that several other courts have not agreed with Dr. Edelman's position. TI1e Ohio v. 

Lundgren 19 case. to select one for example. was covered in a total of550 newspaper and 247 

television stories and included publicity that was described by the court as "massive .. and 

"inflammatory." Tire court noted that "According to the Plain Dealer. the Lake County 

Prosecutor publicly asserted that the members of the Lundgren group were the ·most 

inhuman people this county has ever seen"" (p. 478). The particular case came to be known 

as the ""Kirtland massacre." Nonetheless. the court did not change venue. l do not wish to 

quibble over case law. only to point out that any legal standard is not so obvious as Dr. 

Edelman asserts. 

I'/ Ohio \1. Lundgren. 73 Ohio St. 3d 474 { 1995). Elsewhere I have expressed some reservations about this decision. 
The sentence here is a slight modification from that presented in Bruschke (2006 ). 
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IV. PARTICULAR ISSUES 

Consistency. In 1999 Dr. Loges and I opined that dangers from publicity have been 

overstated.20 an opinion we have repeated in our 2004 work. two subsequent convention 

papers.21 our most current research currently under review. two published legal trade 

journal articles.n and several media interviews. Dr. Edelman makes much of one 

sentence in a Minnesota Public radio interview; in that statement I predicted a court 

decision and did not offer my opinion as an expert about the state of publicity research. 

My first comment in that interview was this: 

"Could you find 12 people who could be fair jurors? I think that's possible. 

and more than that. I think that what the research clearly shows is the 

jurors will base their decision on the evidence as much as they can and 

probably not on things they've heard in the media ... _--n 

24. Field Research. Our tleld research responded to Jones"24call to study a large number of 

actual cases. Our 1999 work studied every federal murder case for a 3-year period. Our 

2004 work studied every federal murder or bank robbery cases in three major cities for a 

3-year period. Both were peer- and editor-reviewed: no reviewer found the flaws Dr. 

Edelman alleges. Coverage amounts mirror those used in laboratory research. As Dr. 

111 Bruschke. J.C .. & Loges. W. B. ( 1999). The relationship between pretrial publicity and trial outcomes. Journal of 
Communication. 49(4). 104-120. 
" Bruschke. J .. Fiber -Ostrow. P .. Hill. S .. and Loges. W. (2013). The influence of delay. heterogeneous exposure. 
and pre-deliberation queries or. pretrial publicity effects. Paper presented at the Western States Communication 
Association Convention. Fiber. P., Bruschke, J .. & Hill. S. (2012. April). Pre-trial Publicil)·. Three Strikes and Jury 
Deliberations: An experiment. Paper presented at the Midwest Political Science Association Convention. 

:?:!Bruschke. J. C.. & Logc:s. W. E. (2006}. Free press vs. fair trials: Examining publicity's role in trial outcomes. 
The Hennepin Lawyer. 75( fl. 20-21. Bruschke. J. C.. & Powers. E. (2003. May 19). Muddying the jury pool. 
National Law Journal, 25(39). 26. Bruschke. J. (2005. September). Pretrial publicity: the invisible elephant in the 
11_1ist: does the press truly influence juries? Orange Countv Lawver. 47. 52. 
!·Minnesota Public Radio. Feb. 2. 201 I. '"Bruschke on publicity and jury trials.·· 
hup://calstate.fullcnon.t.•<hr 'insidc/20 II sp/mpr-bruschke-intervie" -~- I ha\·e on occasion expressed concerns 
about t~1e legal standards for when publicity becomes too much publicrty (which I still hold); I have never wavered 
in my assessment of the social science research. the need for venue change. or the success of various other remedies 
(such as extensive jury selection). I strongly encourage interested parties to examine the entire MPR interview. 
N Jones. R. M. ( !991 ). The latest empirical studies on pretrial publicity.jury bias. and judicial remedies- not 
enough to overcome the first amendment right of access to pretrial hearings. American University Law Review. 40. 
841-848. 
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Reinard noted. field and laboratory research each has its place. each has strengths and 

weaknesses. Our work. while not definitive by itself. played a role in our ultimate 

conclusions based on the total corpus of work on the subject. Other tield studies have not 

examined outcomes or they have explored only a single case: those too arc considered in 

our conclusions. Our work still stands as the only two studies to explore a large number 

of actual cases and attempt to mea~ure publicity as a contributing factor to trial outcomes. 

We welcome the work of others in this area. 

25. Literature review. To be sure. there arc a series of mixed and often confusing findings. 

The overall pattem- only one-third of published studies show a clear effect- remains 

evident. When the research is viewed as a whole we believe that the conclusion that 

publicity is a cause for concem but one that has been over-stated and can be addressed 

with judicial vigilance is sound. Meta-analysis is a useful method but not the only or best 

one: even unabashed advocated of meta-analysis note that it is not a panacea lor research 

synthesis and that quantitative sophistication should always be an aid to clear thought and 

not a substitute for it 2
' Among other things. it involves a host of subjective decisions. 

and critics point out it vinually guarantees a positive result. 21
' The panicular meta

analysis in question counted pro-defendant shifts as "publicity effects" which makes it 

dubiously relevant to the issue hand: publicity that shifts juror opinion in favor of the 

defendants can hardly be construed as threatening constitutional rights. Other issues 

conceming the particular meta-analysis in the initial brief remain unaddressed. 

26. The Dafany-Kapur et al?7 article is a recent entry and impressive piece of scholarship. 

note briefly the study asked jurors to render guilt judgments after every point in the trial. 

something actual judges would admonish the jurors not to do. It relied on trial 

25 Cook. T. D .. & Leviton. L. C. ( 1980). Reviewing the literature: A comparison oftradirional methods with meta
analysis. Journal of Personality. 48.449-472. 
"Hedges. L. V. ( 1990). Directions for future methodology. InK. W. Wachter & M. L. Straf(Eds.). The future of 
meta-analysis (pp. 11-26). New York: Russell Sage Foundation. Kotiaho. J. S .. & Tomkins. J. L. (2002). Meta
analysis. can it ever fail? Oikos. 96. 551 ~553. Wolf. F. M. ( 1986). Meta-analysis: Quantitative methods for 
research synthesis. Beverly Hills. CA: Sage Publications. See Bruschke & Loges (2004). chpt 2 for an extended 
discussion. 
!

7 Daftary-Kapur. T .. Penrod. S.D .. O'Connor. M .. & Wallace. B. (2014). Examining pretrial publicity in a shadow 
jury pa:adigm: Issues of slant. quantity. persistence and generalizabiHty. Law and Human Behavior. 38.462-477. 
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summaries. which methodological reviews discourage.2
" It appears the jurors did not 

deliberate. and the entire study was conducted online. The article is another entry in the 

body of work that tends to offer some support to a publicity effect: the overall pattern 

remains mixed. 

27. Content analysis. We began by asking whether there was an establish<'<~ scheme in the 

published literature that identified types of publicity that might cause bias. ll1ere is not. 

We then read Dr. Edelman's explanation for how he could know what sorts of publicity 

were damaging: we found no warrant for the claim. as discussed above. We therefore did 

not d\>ell on the content publicity. although we note that what facially appears to be very 

negative content can often benefit defendants.20 have no effect.311 or be neutralized by 

exposure to other sorts of publicity:" 

28. Dr. Ruva's work with colleagues is especially telling. All Dr. Ruva's studies include 

publicity that is not simply negative but carefully pre-tested and engineered to produce 

bias. Yet. in some studies negative publicity is not more prejudicial than controls while 

positive publicity benefits defendants.32 and negative publicity combined with positive 

publicity reduces or eliminates bias_.u 

29. Content analysis is a legitimate analytical tool; it typically requires that there be a "code 

book" of careful instructions identifying "hat categories of content are proposed and how 

individual items should be placed into those categories. Before adoption two 

"Reinard. J. (2012). Persuasion in the legal setting. In J.P. Dillard & L. Shen. (Eds.). The SAGE handbook of 
persuasion: Developments in Theory and Practice (2d edition: chpt 20). Beverly Hills. CA: Sage. doi: 
http:.'idx.doi.orgi I 0.41 35'978145221841 0 
"Riedel ( 1993). Shaw & Skolnick (2004). Woody & Viney (2007). 
'"E. g .. Simon. R. J. ( 1%6). Murder.,iuries. and the press. Trans-Action.lt4). 40-42. Davis. R. W. (1986). 
Pretrial publicity, the timing of the trial. and mock jurors· decision processes. Journal of Applied Psychology . .!.§.. 
590-607. Freedman. J. L .. Martin. C. K .. & Mota. V. L. ( 1998). Pretrial publicity: Effects of admonition and 
expressing prelrial opinions. Legal and Criminological Psychology. 3_. 255-270. Mullin, C.. lmrich. D. J .• & Linz. 
D. ( 1996). The impact of acquaintance rape stories and case·specific pretrial publicity on juror decision-making. 
Communication Research. 23. 100-135. 
"Ruvaeta1.(2012). Ruvaeta1.(2014). 
-~z Ruva. C. l., & Hudak. E. M. (2013). Pretrial publicity and juror age affect mock-juror decision making . 
.Psychology. Crime & Law.~- I 79·202. Dr. Edelman questions the relevance ofRuva·s research to the present 
~31se: I find it to he as relevant as any other pretrial publicity research. 
·'·· Ruva et al. (2012). Ruva et al. (2014). 
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independent coders analyze at least !0% of the data so reliability can be established. We 

lind no reference to either process in Dr. Edeleman·s brief. 

30. Attitude change theories. Jurors who have attended media on the case and formed 

opinions should be excluded from the jury: I presume the jury selection process adopted 

by the court is doing just that. The Eagly and Chaiken work is an important one. Victim 

impact statements do indeed influence sentencing (when allowed by the court): no 

research finds that the appearance of such content in the press is more or less biasing than 

any other. The Elaboration Likelihood Model is more current and docs suggest that 

jurors with a passing knowledge of the case (by experiencing peripheral cues) might still 

fairly render decisions on case evidence (a central cue). It does explore how attitudes 

change in response to persuasive messages. At any rate. general theories of attitude 

change are far less specific to the instance at hand than the studies on pretrial publicity. 

which is quite mixed. 

3 I. Dr. Edelman's interpretation of attitude research does not explain ·why one-third of all 

studies have failed to produce a publicity effect and another third only produce mixed 

results: we feel our comprehensive treatment of the literature does. 

32. In tem1s of the amount of coverage necessary to produce bia•. our 2004 work cites all the 

sources Dr. Edelmen references: they were incorporated in our Knowledge-Guilt 

hypothesis. It is true that the more a potential juror knows about the facts of the case the 

more likely they are to prejudge guilt (although such prejudgments have not been linked 

to final verdicts). We interpret these findings to mean that jurors with a good deal of 

specific knowledge should be excluded: jurors with a passing knowledge of the case can 

render fair judgments based on case evidence. 

33. Research reviewed in our 2004 book and the initial brief clearly and consistently points to 

the conclusion that case evidence is the single most prominent factor predicting case 

outcomes. even in instances where pretrial publicity might matter. This does not 

ameliorate the need to address instances of publicity bias. but it does demonstrate there is 

a strong presumption that jurors will base their decisions on case evidence. Other 

research -similarly cited in our 2004 text in our attempts to identify kno\\"lcdge 
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thresholds for bias -- generally demonstrates that a fair amount of concrete case 

knowledge is generally necessary to produce bias (even if it remains unclear whether 

such bias would persist beyond deliberation)--'" 

34. Dr. Edelman is troubled by our comments on overall legal reform and finds them 

inconsistent with a commitment to defense. It is true we feel that resource issues 

influence the behavior of those in the legal system and that broader reform efforts should 

focus on those issues. We tee! the best protection of defendant's rights is afforded by 

such efforts; this is consistent with our belief that publicity effects are over-stated. We do 

not intend our comments on overall legal reform to be dispositive in any particular case. 

35. There is research on the insanity defense that does generally conclude that the public and 

jurors are usually not persuaded by it. That research has not been connected to pretrial 

publicity in any published study. The difficulty of establishing an insanity defense I view 

as a separate question from publicity bias. 

36. Remedies. Again. as with all other areas of publicity research. findings tend to be mixed. 

1 remain resolute in my belief that jurors who have not seen publicity cannot be biased by 

it. and a fair reading of all the literature suggests several studies that have found 

instructions35 and jury selection36 effective: there are certainly contrary findings. 1 would 

make three points. First. studies of remedies in isolation do not consider their cumulative 

effect as it exists in all actual trials. In my earlier brief 1 cited research to demonstrate 

that remedies may succeed in combination when they fail alone:" Second. Dr. 

:q The citations Or. Edelman asserts we have ignored are cited in the 2004 text as the basis for the Knowledge-Guilt 
hypothesis. 
J.'i Kline. F. G .. & Jess. P. Jl. ( 1966). Prelrial publicit)': Its effect on law school mock juries. Journalism Ouarterh. 
43. 113-116. MacCoun. R. J .. & Kerr. N. L. ( 1988). Asymmetric influence in mock jury deliberation: Jurors· bias 
for leniency. Journal of Personality and Social Psychology. 54. 21-33. Miller. G. R. ( 1975). Jurors· responses to 
videotaped trial materials: Some recent findings. Personality and Social Psycholo!!v Bulletin. I. 561-569. Tan ford. 
S .. & Penrod. S. ( 1982). Biases in trial involving defendants charged with muhiple offenses. Journal of Applied 
Social Psychology. _U. 453-480. 
l(, Padawer-Singer. A M .. Singer. A .. & Singer. M. ( 1974). Voir dire by t~o lawyers: An essential safeguard. 
Judicature. 57(9). 386-391. Capuozzo. K. I. (20 12). Pretrial publicity and its biasing effects: Investigating the 
effectiveness of voir" dire as a remedy. Doctoral Dissertation: UMI dissertation publishing number 3536534. We 
note dissenations are not as credible as peer-reviewed journal articles. but do have relevance and are more 
rigorously reviewed than simple commentary. 
_t? Kerwin. J .• & Shaffer. D. R. ( 1994). Mock jurors versus mock juries: The role of deliberations in reactions to 
inadmissible testimony. Personality and Social Psychology Bulletin. 20. 1531-162. London. K .. & Nunez. N. 
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Edelman's concerns are often generic -the claim that jury selection fails in general. for 

example- when these processes are established components of the legal system. Third. 

in actual trials (compared to laboratory research) the delays are longer. the presentation of 

trial evidence orders of magnitude more extensive. publicity exposure is more removed 

from final deliberations. and all jurors do not see the exact same publicity and 

immediately prior to the trial. While courts admonish jurors not to reach conclusions 

until all evidence is presented. many studies ask jurors to render guilt judgments at every 

step in the trial. All these factors suggest remedies may be more successtill in actual 

trials than laboratory studies. 

37. I find a mixed pattern of results and interpret this to suggest judicial vigilance in the 

application of available remedies. Dr. Edelman finds all remedies insufficient. Dr. 

Edelman's brief includes very little that has not already been reviewed in the 2004 book 

and my initial brief: and it does not alter the overall pattern of mixed results. 

38. All research has strengths and weaknesses: picked apart individually no single study will 

be dispositive. Taken as an entire body of work. the overall pattern of results suggests 

that publicity is a cause for the application of reasonable remedies but not one so 

insidious that a properly empaneled jury will be unduly biased in its review of the 

evidence. 

STATE OF CALIFORNIA 
CITY OF ?k._ t..t.rh'.::.. 

COUNTYOF~G~~~~-,6~~·--------
) s.s. 
) 

The foregoing Aftidavit was subscribed and sworn to before me on,_J_(I:.!1f>t"<J-<"-!L'-'t'-'-2..'=r.,"'· ...... _,z.u"""··"'rs-,_ __ . 
by Jon Bmschke. Ph.D. 

Witness my hand and seal: 

My commission expires: ().'fjo:.:.( z.6(7 

Notary Public 

(2000). The effect ofjury deliberations on jurors" propensity to disregard inadmissible evidence. Journal of 
Apolied Psycholo<y. 85. 932·939. 
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A notary public or other officer completing this certificate verifies only the identity of the in<fnridual Yo11o signed the 
document, to which this certificate Is attached, and not the lrulhfulness, accuracy, or validity of that document. 

California Jurat 

State of California 

County of Orange 

Subscribed and swom to (or affirmed) before me on this 26th day of...oM:.;;a::.:.r.;;;ch.;.._ __ , .!§..._, by 

•••Jon Bruschke, Ph.o.·-

proved to me on the basis of satisfactory evidence to be the person<-' who appeared before me. 

1 . 
Signature --'¥/JiC>=~"-""U4o.' . .,, .... d..._.~------ (Seal) 
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