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MOTION TO SUPPLEMENT MOTION FOR CHANGE OF VENUE AND REPLY IN
SUPPORT OF MOTION FOR CHANGE OF VENUE
[D-206a]

Pursuant to the Fifth, Sixth, Eighth and Fourteenth Amendments and article II, sections
16, 20, 23 and 25 of the Colorado Constitution, as well as Crim. P. 21 and C.R.S. §16-6-101 et
seq., James Holmes, through counsel, moves to supplement Motion D-206 with the following
information and argument:
1.
In its Motion for Change of Venue [D-206], filed on April 4, 2014, the defense
argued that the extensive pre-trial media coverage of this case justified a finding that prejudice to
Mr. Holmes should be presumed, and that a change of venue was warranted prior to the
commencement of voir dire. Motion D-206 was accompanied by voluminous exhibits, including
copies of relevant media articles that have been published about this case, as well as an affidavit
by Bryan Edelman, a trial consultant who has extensive experience with change-of-venue issues.
Dr. Edelman opined that, based on the media coverage he had evaluated at that point in time,
"there is a reasonable likelihood that the coverage will have an impact on the defendant's right to
a fair and impartial jury in Arapahoe County." See Motion D-206, Exhibit A.
The prosecution's response to D-206 included affidavits from Jon Bruschke and
2.
William Loges, two professors who purport to have studied the correlation between publicity and
the outcome of criminal jury trials. Bruschke and Loges opined that despite the massive amount
of publicity this case has received, it was still possible to seat an impartial jury in Arapahoe
County.

In its reply in support of D-206, the defense provided a brief critique of Bruschke
3.
and Loges' affidavits. However, anticipating a hearing on this motion, the defense stated that
"Dr. Edelman will address Bruschke and Loges's research in further detail in his testimony at a
hearing on this motion." Reply in Support of Motion D-206, p. 7. The defense also indicated

that "additional and updated media coverage will be provided at a hearing on this motion." !d. at
11.'
4.
Subsequently, in Order D-206, the Court deferred Motion D-206 without a
hearing "until after the Court and the parties have attempted to select a fair and impartial jury in
Arapahoe County." Order D-206, p. 11.
5.
Jury selection in this case commenced on January 20, 2015 and is presently under
way. Well over 3,500 prospective jurors completed questionnaires, and the parties are now in
the process of conducting individual voir dire.
6.
Because a significant amount of time has passed since the defense originally filed
Motion D-206, and because the Court indicated that it intends to resolve the issues raised in that
pleading without an evidentiary hearing, the defense hereby moves to supplement its previouslyfiled motion with the information and arguments that follow below.
7.
First, the defense moves to supplement the exhibits to Motion D-206 with
Exhibits KKKKK, LLLLL, and MMMMM. These exhibits supplement the collection of media
articles about this case that the defense originally filed with Motion D-206. As these exhibits
demonstrate, the media coverage of this case has continued unabated.
8.
The coverage was not only voluminous and intensive, but continued to include
information that reflected negatively on the defense. There were several articles, including a
notable column by Rich Tosches in the Denver Post in December 2014, that wrongly accused the
defense of faking medical emergencies to obtain a continuance, as well as numerous letters to the
editor and other pieces complaining or opining that the defense was largely responsible for the
bulk of the delays in this case, which is patently untrue. See Exhibit MMMMM. As another
example, the Denver Post ran an article on November 15, 2014 describing a not guilty by reason
of insanity plea as a "hard sell," comparing Mr. Holmes's case to another recent high-profile trial
in this jurisdiction in which the defendant pled not guilty by reason of insanity and was convicted
of murdering his mother. The article included a discussion of malingering, implying that this
would be an issue in the Holmes case. Other examples of negative publicity are included in the
attached exhibits.
9.
Second, the defense moves to supplement its reply in support of its change of
venue motion with the attached supplemental affidavit authored by Dr. Edelman. See Exhibit
NNNNN. This affidavit provides a detailed rebuttal to the affidavits of Bruschke and Loges that
the defense addressed in an abbreviated manner in its original reply. As noted above, Dr.
Edelman intended to respond in detail to the criticisms of the prosecution's experts at a hearing
on this issue, but it appears that the Court intends to rule on this issue without a hearing. The
1

The defense also reiterated its request for a hearing at the conclusion of its reply, noting,
"While counsel have provided an abbreviated reply to the arguments advanced by the
prosecution's experts in this pleading, they request the opportunity to provide testimony by Dr.
Edelman at a hearing in order to more specifically refute the individual arguments and
contentions of the prosecution's experts made in its response." Reply, p. 17.

2

defense submits this supplemental affidavit by Dr. Edelman to make a record demonstrating
what Dr. Edelman would have testified to if the Court had granted a hearing on this issue.
I 0.
Third, the defense moves to supplement Motion D-206 with statistics and other
information it has complied from the juror questionnaires that were recently completed by
prospective jurors in this case.
II.
The defense maintains that it has established presumed prejudice and that Motion
D-206 should be granted even without these statistics. As the defense explained in its original
motion, "With respect to presumed prejudice, there is no requirement to show 'that the jurors
[are] actually and directly affected by the publicity.' Walker v. People, 169 Colo. 467,471 (Colo.
1969). Rather, the denial of a fair trial is presumed where the publicity is 'massive, pervasive and
prejudicial.' !d. citing Estes v. Texas, 381 U.S. 532 (1965); Rideau v. Louisiana, 373 U.S. 723
(1963)." See Motion D-206, paragraph 19.
12.
Nevertheless, the information the defense has compiled from the questionnaires
does reinforce its argument that the Court should find that the publicity surrounding this case has
been so "massive, pervasive, and prejudicial" that there is a reasonable likelihood that a fair trial
cannot be had and prejudice to Mr. Holmes should be presumed. See, e.g.. People v.
Bartowsheski, 661 P.2d 235,240 (Colo. 1983).
13.
By the defense's calculations, 2 a staggering yet unsurprising 95 percent of
prospective jurors who completed questionnaires in this case indicated that they have been
exposed to pre-trial publicity about this case. Roughly 76 percent of all prospective jurors who
filled out questionnaires indicated that they have discussed this case with others. 70 percent of
prospective jurors indicated that they had seen either a "fair amount" or "great deal" of publicity
about the case. What's more, 47.8 percent- almost half- of those who had stated they had been
exposed to either a "fair amount" or "great deal" of publicity about the case stated that they
could not set this publicity aside. See Exhibit FFFFF, attached.
14.
Moreover, roughly two-thirds - approximately 68 percent of prospective jurors have already formed an opinion that Mr. Holmes is guilty of the alleged offenses. Over 51
percent of those individuals indicated that they cannot set aside these pre-formed opinions. See
Exhibit GGGGG, attached.
15.
In addition, despite the Court's efforts to suppress pleadings and other court
documents discussing Mr. Holmes's mental state and the results of the court-ordered psychiatric
examinations, approximately 39 percent of individuals completing questionnaires have already
formed an opinion that Mr. Holmes is either sane or not mentally ill. See Exhibit IIIII.
Approximately 63 percent of those individuals indicated in the questionnaires that they cannot
set that opinion aside. !d.
16.
Finally, nearly one-third, or 30.6 percent of all prospective jurors summoned in
this case, had already concluded that Mr. Holmes should receive the death penalty. See Exhibit
2

Given the volume of questionnaires, the defense submits these statistics with the caveat
that while they are accurate to the best of their knowledge and ability, they should be treated as
estimates.
3

HHHHH. However, that statistic includes a significant number- approximately 17 percene- of
jurors who stated in their questionnaires that they are generally opposed to the death penalty and
would not impose it in any case. When jurors opposed to capital punishment in all cases are
excluded from this calculation, the percentage of prospective jurors who have already decided
that Mr. Holmes should receive the death penalty increases to 37 percent. In other words, of the
prospective jurors summoned who are open to imposing the death penalty in a case, 37 percent
have already formed an opinion that Mr. Holmes should die. !d.
~oreover, the comments included in many of these questionnaires
Holmes's argument in Motion
that
of
2012 have

Mr.

18.
A chart containing a number of comments made in juror questionnaires is
attached as Exhibit JJJJJ. While this chart is by no means comprehensive, it provides a
representative sample of some of the opinions expressed in the prospective juror questionnaires.
19.
Finally, Mr. Holmes hereby moves the Court for a change of venue based on
4
actual prejudice, in addition to the basis of presumed prejudice raised in Motion D-206 and
3

This number is a very rough approximation.

4

To fully preserve the issue of actual prejudice, the defense requests an opportunity to
briefly supplement the record, either orally or in writing, at the conclusion of jury selection,
regarding the panel of jurors who are ultimately qualified, as well as the jury that is actually
selected in this case.

4

supplemented here. The information contained in the juror questionnaires undoubtedly reveals a
significant "nexus between the [pre-trial] publicity and the jury panel" in this case. People v.
McCrary, 190 Colo. 538,546, 549 P.2d 1320, 1326 (1976); see also People v. Botham, 629 P.2d
589, 597 (Colo. 1981) (in order to establish actual prejudice, a defendant "must establish the
denial of a fair trial based upon a nexus between extensive pretrial publicity and the jury
panel.").
20.
"The constitutional standard of fairness requires that a defendant have a panel of
impartial and unbiased jurors." McCrary, 549 P.2d at 1325-26. The information gleaned from
the juror questionnaires supports a finding of actual prejudice and reinforces the notion that
despite the Court's effort to cast a wide net to find a suitable jury in this case, the Court cannot
rely on the large size of the jury pool or on voir dire to effectively prevent actual prejudice to Mr.
Holmes.
21.
The United States Supreme Court has recognized that "when antipathy toward a
defendant pervades the community there is a high risk that biased jurors will find their way onto
the panel. The danger is not merely that some prospective jurors will deliberately hide their
prejudices, but also that, as 'part of a community deeply hostile to the accused,' 'they may
unwittingly [be] influenced' by the fervor that surrounds them." Skilling v. United States, 561
U.S. 358,440-41 (2010) (quotingMwphy v. Florida, 421 U.S. 794, 803 (1975)).
22.
The questionnaires reveal that the residents of Arapahoe County are deeply
saturated not only with detailed knowledge and opinions, but bias concerning this case. The
saturation of the jury pool in Arapahoe County makes clear that even if many of the overtly
biased jurors have been or are eventually excused for cause, the protestations from the remainder
of the prospective jurors that they can simply "set aside" their knowledge and biases in this case
· are insufficient to ensure Mr. Holmes's state and federal constitutional rights to due process and
a fair trial by an impartial jury are vindicated. See U.S. Const. amends. V, VI, XIII, XN; Colo.
Const. art. II, sees. 16, 20, 23, 25. As the Supreme Court powerfully explained in Irvin v. Dowd,
Where so many, so many times, admitted prejudice, such a
statement of impartiality can be given little weight. As one of the
jurors put it, 'You can't forget what you hear and see.' With his
life at stake, it is not requiring too much that petitioner be tried in
an atmosphere undisturbed by so huge a wave of public passion
and by a jury other than one in which two-thirds of the members
admit, before hearing any testimony, to possessing a belief in his
guilt.
366 U.S. 717, 728 (1961).

5

Mr. Holmes files this motion, and makes all other motions and objections in this case,
whether or not specifically noted at the time of making the motion or objection, on the following
grounds and authorities: the Due Process Clause, the Right to a Fair Trial by an Impartial Jury,
the Rights to Counsel, Equal Protection, Confrontation, and Compulsory Process, the Rights to
Remain Silent and to Appeal, and the Right to be Free from Cruel and Unusual Punishment,
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth,
Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the United States
Constitutions, and Article II, sections 3, 6, 7, 10, 11, 16, 18, 20, 23, 25 and 28 of the Colorado
Constitution.

Daniel King (No. 26129)
Chief Trial Deputy State Public Defender

Tamara A. Brady (No. 20728)
Chief Trial Deputy State Public Defender

~Kristen M. Nelson (No. 44247)
Deputy State Public Defender
Dated: March 13, 2015
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I hereby certify that on
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,2015,1

mailed, via the United States Mail,
faxed, or
hand-delivered
a true and correct copy ofthe above and foregoing document to:
George Brauchler
Jacob Edson
Rich Orman
Karen Pearson
Lisa Teesch-Maguire
Office of the District Attorney
6450 S. Revere Parkway
Centennial, Colorado 80111
Fax: 720-874-8501
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PEOPLE V. JAMES HOLMES, 12CR1522
DEFENSE MOTION 206a
PRINTED EXHIBITS
FFFFF
Chart - Prospective Juror Exposure to Publicity
GGGGG
Chart - Prospective Juror Opinions on Guilt
HHHHH Chart - Prospective Juror Opinions on Punishment
IIIII
Chart - Prospective Juror Opinions on Sanity
Examples of Prospective Juror Questionnaire Responses
JJJJJ
Additional Aurorasentinel.com articles (binder)
KKKKK
Additional Aurora Sentinel print articles (binder)
LLLLL
MMMMM Additional Denver Post Articles(binder)
NNNNN Affidavit of Bryan Edelman - February 12, 2015 (binder)

Prospective Juror Exposure to Publicity
Exhibit FFFFF

e

Have been e>eposed to publicity
Have NOT been e>eposed to publicity

l
e

Have seen a fair amount or a
A
great deal of publicity
. , Have seen not very much or none
at all

• Can NOT set aside publicity
Can set aside publicity

: Can NOT set aside publicity
Can set aside publicity

60.8%

e

Have heard of the case
Have NOT heard of the case

e

Have discussed the case
Have NOT discussed the case

d:I:J:I~

66666
Prospective Juror Opinions on Guilt
Exhibit GGGGG

•

Guilty
Haven't formed opinion on Guilt

•

Can NOT Set Aside Opinion
Can Set Aside Opinion

48.6%

H~tftftt
Prospective Juror Opinions on Punishment
Exhibit 1-IJlllllli

e
e

Death Penalty
No opinion or Ufe 'Nithout Parole
Opposed to the Death Penalty

e

Can NOT Set Aside Opinion of Death

• Can Set Aside Opinion

I( f f I
Prospective Juror Opinions on Sanity
Exhibit IIIII

•
•

Sane or not Mentally Ill
Haven't formed an opinion on
Sanity or Mental Illness
or believe Insane

• Can NOT Set Aside Opinion
• Can Set Aside Opinion

Motion D-206a, Exhibit JJJJJ
Examples of Prospective Juror Questionnaire Responses
People v. Holmes, 12CR1522
Responses/Opinions Expressed

Motion D-206a, Exhibit JJJJJ
Examples of Prospective Juror Questionnaire Responses
People v. Holmes, 12CR1522
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Motion D-206a, Exhibit JJJJJ
Examples of Prospective Juror Questionnaire Responses
People v. Holmes, 12CR1522
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Motion D-206a, Exhibit JJJJJ
Examples of Prospective Juror Questionnaire Responses
People v. Holmes, 12CR1522
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Motion D-206a, Exhibit JJJJJ
Examples of Prospective Juror Questionnaire Responses
People v. Holmes, 12CR1522
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Motion D-206a, Exhibit JJJJJ
Examples of Prospective Juror Questionnaire Responses
People v. Holmes, 12CR1522
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Motion D-206a, Exhibit JJJJJ
Examples of Prospective Juror Questionnaire Responses
People v. Holmes, 12CR1522
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Motion D-206a, Exhibit JJJJJ
Examples of Prospective Juror Questionnaire Responses
People v. Holmes, 12CR1522
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