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The prosecution and defense conferred last week and the prosecution indicated that it did

not have any suggestions or revisions to the Court's proposed script. The defense then shared a

arut of tfris pfe-aiing with the prosecution. The prosecution stated, "We do not object to the

r"gg.rtion rnua. in riumbered paragraph 8, on page 3, regarding informing potential jurors about

trrJ"pot ntial length of individuJ jury sugglstion. We agree that evidence supporting the

affrrmative defense of insanity can-come from arry admissible evidence presented during the

trial, not just from evidence iresented by the defendant. We oppose all other objections and

requested modifications."

pursuant to the Fifth, Sixth, Eighth and Fourteenth Amendments and article II, sections

16,20,23 and 25 of the Colorado Constitution, James Holmes, through counsel, submits the

foitorilng objections and proposed revisions to the Court's script for its videotaped remarks

before inaiviauA voir dire, which was provided in Order C'162:

l. As an initial matter, the defense reiterates its objection to the making of this

videotape. It is the defense's position that a videotape in general (as opposed to a conversation

with prispective jurors in open court) is a poor vehicle to provide jurors with complicated legal

instructions about Colorado's capital sentencing process. The law is too complex and it is

unrealistic to expect jurors to comprehend the capital sentencing scheme by listening to a short,

recorded statement about the prociss by which they may be asked to decide whether another



human being lives or dies, This explanation should occur in the courtroom during a dynamic
conversation with prospective jurors.

2. While the defense acknowledges that the remarks on this video will not be the
only instructions that the prospective jurors will ultimately receive, the Court's videotaped
description of Colorado's capital sentencing process will be prospective jurors' first introduction
to this complex process that is difficult to understand. Providing prospective jurors with
additional instructions later will not cure any errors, deficiencies, and omissions in these initial
instructions, where prospective jurors' first, lasting impressions and understanding of the law
will be formed. "It is the obligation of the trial court to instruct the jrrry properly on the issues
involved and general principles of law." People v. Vialpando, 809 P.2d 1082, 1084 (Colo. App.
lee0).

3. Moreover, the script of the Court's remarks, which is intended to be brief by
design, truncates and/or leaves out some important aspects of the capital sentencing process. In
its current form, the Court's script provides the jury with incomplete and inaccurate instructions
about some critical capital sentencing concepts, such as the nature of mitigation, individual
moral decision-making, non-unanimity, and the parties' respective burdens of proof. See, e.g.,

People v. Peoples, 8 P.3d 577, 579 (Colo. App. 2000) (trial court's incomplete instruction on
essential element of charged offense required reversal of defendant's conviction).

4. Errors and omissions in capital jury instructions have been the reason for a

number of reversals of death sentences in Colorado. See, e.g., People v. O'Neill,803 P.2d 164
(Colo. 1990); People v. Durue, 690 P.2d 165 (Colo. 1984); People v. Drake,748 P.2d 1237
(Colo. 1988). In another case, the defendant's sentence was reversed because of the animosity
that the trial judge showed defense corursel during voir dire when (among other events) trial
counsel attempted to correct an "inaccurate and incomplete statement of the law" that the
prosecutor made during his voir dire questioning. Vialpando,809 P.2d at 1085 (reversal
required due to cumulative effect of inegularities of defendant's trial, combined with bias on the
part of the trial judge, which denied defendant right to fair trial).t

5. "[A] capital defendant is entitled to a voir dire suffrcient to ascertain whether
prospective jurors can fairly consider both life imprisonment and a death sentence as possible
punishments." People v. Harlan,8 P.3d 448 (Colo. 2000) (citing Morgan v. Illinois,504 U.S.
719,735-36 (1992)). The Court's proposed script of partial instructions violates Mr. Holmes's
right to a meaningful voir dire of prospective jurors, and his state and federal constitutional rights
to a fair trial by an impartial jury, due process, and a fair and reliable sentencing proceeding.
U.S. Const. amends. V, VI, VI[, XIV; Colo. Const. art. II, secs. 16, 20,23,25.

I In pointing out aspects of the trial court's behavior that prevented the defendant from
receiving a fair trial, the appellate court noted that "after the prosecution had made an inaccurate
and incomplete statement of the law, defense counsel objected but was told to 'sit down ... you
can correct that when you get up."' 809 P.2d at 1085.



Pase One

6. The defense objects to the italicized portion of the following sentence: "When you

enter the courtroom later today, you can expect that I will start the questioning regarding your
qualification as a juror and then an attomey for each party will have additional questions for
you." Although it is accurate in a legal sense to speak of "qualifuing" jurors, the defense objects

to the use of this term with jurors themselves. The use of the term "qualifu" and its derivatives

suggests that the hoped-for outcome is that jurors will qrualify, and that it would be a failure in
some way on their part if they do not qualify to serve as a jtuor on this case. This in turn may

lead to jurors being less forthcoming during the voir dire process. The defense instead requests

that the Court simply state, "When you enter the courhoom later today, you can expect that I will
begin asking you questions, and then an attorney for each party will have additional questions for
you."

7. Next, the defense objects to the italicized portion of the following sentence:

"Because we are questioning a lot of prospective jurors today, please be as forthcoming with
information as possible." The reason it is important for prospective jurors to be forthcoming is

not because of the number of them being questioned, but because it is important to select jurors

who can be fair and impartial. The sentence should be rephrased to reflect this ideal. See lrvinv.
Dowd,366 U.S. 717,722 (1961) ("[T]he right to jury trial guarantees to the criminally accused a

fair trial by a panel of impartial, 'indifferent' jurors. The failure to accord an accused a fair
hearing violates even the minimal standards of due process.); Harlan, S P.3d at 461 ("[A] capital

defendant is entitled to a voir dire sufficient to ascertain whether prospective jurors can fairly
consider both life imprisonment and a death sentence as possible punishments." (citing Morgan

v. Illinois,504 U.S. 719,735-736 (1992))).

Pase Two

8. The defense requests that the following be inserted after the second sentence

(beginning with "Under Colorado law...") of the first paragraph: "The process of questioning

individual jurors could take up to four months." This sentence will make it clear to prospective
jurors why the group questioning will not take place until May or June.

9. Mr. Hol.mes next objects to the second sentence of the second paragraph, which
reads, "We need to know whether you can be a fair and impartial juror notwithstanding the

media's coverage of the case." This sentence suggests to jurors that the correct answer is that

they can be fair and impartial, and that they will disappoint the court or the parties if they cannot.

Mr. Holmes proposes the following revisions to this paragraph:

Second, we may question you about the extent to which, if at all,
you have been exposedto any publicity this case has received, and
whether you have already formed any opinions about Mr.
Holmes's culpability, or about what the appropriate punishment in
this case is.

10. Next, the defense proposes that the first sentence of the third paragraph of page

two read, "Third, we may ask questions concerning your opinions about mental illness, and your



thoughts and opinions about the plea of not guilty by reason of insanity." This will adequately

convey to prospective jurors the reason behind the parties' questioning on this topic.

I 1. Next, and relatedly, the defense objects to the remainder of that paragraph, which

continues on into page three. The description of the insanity defense that follows is unnecessary,

but more importantly, does not explain what the consequences of the not guilty by reason of
insanity plea are, and does not state that if a defendant is found not guilty by reason of insanity,

he will avoid serving time in prison and will not be held criminally responsible for his actions.

Whether or not prospective jurors agree with this law and its consequences and are willing to
fairly consider rendering a verdict finding that Mr. Holmes was insane on July 20,2012 is at the

heart of what the parties need to know when questioning prospective jurors about the insanity

defense. In addition, the defense objects to the sentence on pages 2 and 3 that states, "If Mr.
Holmes presents some evidence of insanity at trial, the prosecution will have the burden of
proving beyond a reasonable doubt that he was not insane at the time of the crimes charged." As

a matter of law, this is inconect, because the state's evidence may also raise the affirmative
defense of insanity. "Evidence supporting an affirmative defense 'may come from any source,

even from the prosecution.' . . . The burden to produce sufficient evidence is exceedingly low,
making preclusion of an affrrmative defense appropriate only when there is 'simply no evidence

... in th[e] record."' People v. Houser, No. 09CA2147,2013 WL 363313 (Colo. App. Jan. 31,

2013) (quoting People v. l(hatley, 10 P.3d 668,670 (Colo. App. 2000) md People v. Platt, 170

P.3d 802, 806 (Colo. App. 2007)); C.R.S. $ 18-1-407 ("'Affirmative defense' means that unless

the state's evidence raises the issue involving the alleged affirmative defense, the defendant, to

raise the issue, shall present some credible evidence on that issue.") (emphasis added).

Pases Three and Four

12. Mr. Holmes proposes that the Court replace the word "surrounding" with the
phrase "concerning your opinions about" in the first full paragraph of page three. Again, jurors

need to know that the Court and the parties are primarily interested in knowing their opinions
about these matters, not just what they think the Court and the parties want to hear.

13. Next, the defense objects to the sentence, "Colorado law allows the prosecution to

seek the death penalty under certain circumstances if a defendant is charged with murder in the

first degree." First, this sentence is unnecessary. Obviously, the prosecutors would not be

seeking the death penalty against Mr. Holmes if the law did not permit them to do so. Second,

this sentence has the potential to confuse prospective jurors. Including this sentence gives jurors

the incorrect impression that the law has already in some way condoned or authorized the
punishment, or that Mr. Holmes is already eligible to receive the death penalty simply because

the prosecution is seeking it, which, of course, is not the case. See, e.g., Lowenfield v. Phelps,
484 U.S. 231,244 (1988) ("Under the capital sentencing laws of most States, the jury is required
during the sentencing phase to find at least one aggravating circumstance before it may impose
death . . . . By doing so, the jury narrows the class of persons eligible for the death penalty
according to an objective legislative definition."); People v. Dunlap,975 P.2d 723,735 (Colo.
1999) ("The eligibility stage serves to narrow 'the categories of murders for which a death
sentence may ever be imposed."'(quoting Jurekv. Texas,428 U.S. 262,210 (1976)).



14. Jurors can be adequately instructed without this sentence. Including this sentence

in the instructional video script would undermine Mr. Holmes's state and federal constitutional
rights to a fair trial by an impartial jury, due process and a fafu and reliable sentencing
proceeding. U.S. Const. amends. V, VI, VIII, XIV; Colo. Const. art.II, secs. 16, 20,23,25. The
defense also recently observed that this sentence is now contained in the Court's most recent
version of the jury questionnaire. See C-159. The defense likewise objects to the inclusion of
this sentence in the questionnaire and incorporates by reference the arguments regarding this
sentence above.

15. Mr. Holmes further objects to the italicized portion of the following sentence: "In
a case like this, where the death penalty is a potential punishment, if the jury finds the defendant
guilty of a charge of murder in the first degree, the law requires that the sane jwy that
determined the defendant's guilt also decide the appropriate punishment." The italicized portion
of this sentence is not necessary, and serves only to re-emphasizethat if a sentencing phase is
reached in this case, it will be because the jrr.y found Mr. Holmes guilty of a class one felony.

16. Additionally, the defense objects to the Court's characterization of the "two-part
trial" contained in the last sentence of the first full paragraph of page three, as well as the Court's
description of the "two parts" which is contained in the last paragraph on page three that
continues onto page four. Describing the proceedings as a "two-part trial" immediately before
describing the "three phases" of the sentencing hearing will be unnecessarily confusing for
jurors. Page 15 of the current version of the juror questionnaire contains a description of the

capital trial process. There is no need to repeat this description, and it will only serve to
unnecessarily confuse jurors. Colorado's capital sentencing process is confusing enough.
Furthermore, describing the trial as having "two parts" incorrectly implies that the trial will not
be whole if the second "part" is not reached. Accordingly, the defense requests that the Court
delete the sentence, "In that situation, the law, in essence, provides for a two-part trial," as well
as the paragraph that begins, "In the first part of the trial . . .".

Paee Five

17. The defense objects to the first paragraph of page five and asks the Court to omit
it. It is unnecessary and confusing, and does not provide prospective jurors with any real
information.

18. The defense requests that the Court include in its explanation of "Phase l" the
definition of an aggravating factor. The Court attempts to define mitigation in later sections of
the instructions, but does not define aggravation other than to articulate the specific aggravating
factors alleged in this case.

Pases Six and Seven

19. Mr. Holmes objects to the way that the last paragraph describing "Phase l"
(beginning with "On the other hand . .") is phrased. Describing the sentencing hearing
"continuing" into Phase 2 implies to the jury that the process should, and will, move along, and
that if they do not find the existence of any aggravating factors, the sentencing process will
somehow be incomplete. The defense proposes that instead of reading, "the sentencing hearing



will continue to Phase 2," the Court amend the language to be, "Phase 2 of the sentencing

hearing will take place."

20. Next, the defense objects to the entirety of the Court's description of "Phase 2."
Taken as a whole, the Court's description of Phase 2 violates Mr. Holmes's state and federal

constitutional rights to a fair and impartial jury, due process and a fair and reliable sentencing

proceeding pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States

Constitution and article II, sections 16, 18, 20 and 25 of the Colorado Constitution. In general,

this section of the proposed script improperly limits jurors' consideration of mitigation,
incorrectly suggests to jurors that their decision regarding mitigation must be unanimous, fails to

adequately convey to jurors that their decision regarding mitigation and sentencing is an

individual moral determination, does not explain that jurors may consider a fact or circumstance

mitigating even if it is not called to their attention by the parties, does not instruct jurors that the

defense has no burden of proof with respect to mitigation, does not adequately explain that the

amount of weight each individual juror assigns to the various aggravating and mitigating factors

is exclusivety within the province of each individual juror to decide, and does not tell prospective
jurors that the jury's decision-making in this regard is "not limited to assessing technical

evidence." People v. Davis, 794 P.2d 159, 192 (Colo. 1990).

21. The defense's specific objections to this section are stated below.

22. First, it is legally incorrect to state that "In Phase 2, Mr. Holmes may, but is not
required to, present evidence of statutory mitigating factors." It is axiomatic that Mr. Holmes is

eniitled to present evidence of both statutory and nonstatutory mitigation in Phase 2. The Court

should replace the phrase "statutory mitigating factors" with "mitigation." See, e.g., Hitchcockv.
Dugger,481 U.S. 393,398-99 (1987) ("We think it could not be clearer that the advisory jury
was instructed not to consider, and the sentencing judge refused to consider, evidence of
nonstatutory mitigating circumstances, and that the proceedings therefore did not comport with
the requirements of Skipper v. South Carolina,476 U.S. l, 106 S.Ct. 1669, 90 L.Ed.2d I (1986),

Eddings v. Oklahoma,455 U.S. 104, 102 S.Ct. 869,71L.Ed.2d I (1982), and Lockett v. Ohio,

438 U.S. 586, 98 S.Ct. 2954, 57 L.8d.2d973 (1978) (plurality opinion)."). Moreover, the law is
clear that mitigation can come from any source, not just the defense, and that it is up to
individual jurors to decide what is mitigating to them. See, e.g., People v. Dunlap,975P.2d723,
740 (Colo. 1999) ("The plain language of the statute envisions that either the prosecution or the

defendant may introduce evidence that is 'relevant to the nature of the crime, and the character,

background, and history of the defendant' and'any matters relating to any of the aggravating or
mitigating factors.'."); People v. Durre,690 P.2d 165,172 (Colo. 1984) ("Colorado's statutory
sentencing scheme thus makes clear that it is the fact-finding jury, and not the court, that decides
whether there are additional mitigating circumstances sufficient to justiff a sentence of life
imprisonment rather than death.").

23. The defense also objects to the Court's definition of mitigation in the following
sentence: "Mitigating factors are circumstances which do not constitute justification or excuse
for the offenses in question, but which in fairness or mercy may be considered as extenuating or
reducing the degree of the defendant's moral culpability." This is only a partial definition of
mitigation. The United States Supreme Court has explained that with regard to mitigation,
"[T]he question is simply whether the evidence is of such a character that it "might serve 'as a

6



basis for a sentence less than death."' Tennard v. Dretke,542 U.S. 274,286-87 (2004) (citing
Skipper v. South Carolina,476 U.S. 1, 5 (1986)). See also McKoy v. North Carolina,494 U.S.
433 (1990) (sentence must be permitted to consider evidence in mitigation "if the sentence could
reasonably find that it warrants a sentence less than death."). The defense requests that the Court
repluase this sentence to comport with this case law. The Court's current definition of mitigating
factors violates Mr. Holmes's state and federal constitutional rights to a fair trial by an impartial
jury, due process and a fair and reliable sentencing proceeding, because it places unconstitutional
limits on jurors' consideration of mitigation. See, e.g., Penry v. Lynaugh,492 lJ.S.3O2,
319 (1989) ("Eddings makes clear that it is not enough simply to allow the defendant to present

mitigating evidence to the sentencer. The sentencer must also be able to consider and give effect
to that evidence in imposing sentence . . . ."); U.S. Const. amends V, VI, V[I, XIV; Colo. Const.

art. II, secs. 16, 20,23,25.

24. The defense further objects to the entire paragraph that begins, "At the end of
Phase 2 . . ." and continues on into Page Seven. This paragraph contains a number of legal errors

and omissions.

25. First, the defense objects to the statement that the jury "must deliberate" at the

conclusion of Phase 2 and that "[t]he jury must first determine whether one or more mitigating
factors exist." The phrasing ofthese sentences together incorrectly suggests to prospectivejurors
that the jury's decision on mitigating factors must be unanimous. It is well-established that it is
unconstitutional to require juror unanimity on mitigating factors. McKoy v. North Carolina,494
U.S. 433 (1990); see also Mills v. Maryland,486 U.S. 367 (1988). Accordingly, Colorado does

not require unanimity on mitigating factors. People v. Rodriguez ("Rodriguez IV"),794 P.2d

965, 980-82 (Colo. 1990); see also People v. Davis,794P.2d 159 (Colo. 1990).

26. Moreover, this phrasing improperly suggests that jurors' decision-making
regarding the existence or absence of mitigation should be a factual determination that is similar
to their decision-making with respect to guilt, sanity, or aggravation. It is axiomatic that aside

from the factual determinations that must be made regarding aggravating factors, decision-
making in a capital sentencing hearing is a personal, individual, and moral decision for jurors.

"Unlike the determination of guilt or innocence, which turns largely on an evaluation of
objective facts, the question whether death is the appropriate sentence requires a profoundly
moral evaluation of the defendant's character and crime." People v. Tenneson,788P.2d786,
791 (Colo. 1990). See e.g., Penry,492U.S. at327-38 (jurors in capital case must be permitted to
express "reasoned moral response" to the evidence). These sentences, as they are written, violate
Mr. Holmes's state and federal constitutional rights to a fair trial by an impartial jtry, due
process, and a fair and reliable sentencing proceeding. U.S. Const. amends V, VI, VlI, XIV;
Colo. Const. art. II secs. 16,20,23,25.

27. Second, the sentence, "If the jury finds that no mitigating factors exist, it must
retum a verdict that reflects that finding, and the sentencing hearing will move to Phase 3," is not
an accurate statement of the law. As stated previously, the law does not require a jury to render
any sort of unanimous verdict as to the existence or absence of mitigation. See McKoy,494 U.S.
at435; Mills,486 U.S. at375; Rodriguez IV,794P.2dat 908-82; Davis,794P.2d at 194. Nor
does Colorado's capital sentencing statute require the jury to return a verdict reflecting any
finding regarding the absence of mitigation. See C.R.S. $ l8-1 .3-1201. Counsel also object to

7



the language "will move to Phase 3," for the same reasons it objects to the language on page six

about the hearing "continuing" to Phase 2.

28. The next sentence, which begins, "On the other hand, if the jury finds that at least

one mitigating factor exists . ." is erroneous and misleading for the same reasons that similar

language on page six is erroneous and misleading - the language gives the mistaken impression

that jurors are required to unanimously agree on the existence of mitigation. See Paragraphs 24

through 26, supra.

29. The remainder of the Court's description of Phase 2, beginning with "The jury
must then reach a verdict . . ." violates Mr. Holmes's state and federal constitutional rights to an

fair trial by an impartial jury, due process and a fair and reliable sentencing proceeding pursuant

to the Fifth, Sixth, Eighth, and Fourteenth Amendments and article II, sections 16,20,23, and25

of the Colorado Constitution because it does not adequately explain the individual decision-

making process that constitutes step three of the capital sentencing procedure in Colorado. As

the Colorado Supreme Court in Dunlap /// explained, "The trial court's statement that the jury
'as a group' weighs and balances the aggravating and mitigating factors was incorrect. See

People v. Tenneson, 788 P.2d 786,791 (Colo.l990) ("The determination whether any mitigating

factors outweigh the statutory aggravating factors, therefore, requires each juror to make a

judgment....")." Dunlapv. People,173 P.3d 1054, 1083 fn. 31 (Colo. 2007).

30. Additionally, the sentence, "Rather, each juror must make a judgment based on an

assessment and comparison of the weightiness of each of the mitigating factors and each of the

aggravating factors," is objectionable because it does not adequately explain that each individual
juror must decide for him or herself what weight to give each mitigating factor he or she finds to

exist, and that jurors' individual decisions about what weight to give each mitigating factor do

not have to be unanimous. See, e.g., McKoy,494 U.S. at 442 (It is not sufftcient "that the j*y is

permitted to 'consider' mitigating evidence Rather, Mills reqaires that each juror be

permiued to consider and give effect to mitigating evidence when deciding the ultimate question

whether to vote for a sentence of death."); People v. Tenneson,788P.2d786,792 (Co\o.1990)
("We are persuaded, therefore, that the statute must be interpreted to require that in order to
support the imposition of the death penalty, each juror must be convinced that the mitigating
factors, if any, do not weigh more heavily in the balance than the proven statutory aggravating
factors.") (Emphasis added).

31. The defense also objects to the entirety of the paragraph beginning with "If the
jury unanimously finds beyond a reasonable doubt . . . ." The order of the sentences in that
paragraph, which places the potential jury finding that is most detrimental to Mr. Holmes first in
the list of options, unconstitutionally suggests to prospective jurors that the correct or best
finding would be that mitigation does not outweigh aggravation beyond a reasonable doubt. See

U. S. Const. amends V, VI, V[I, XIV; Colo. Const. art. II, secs. 16, 20,23,25.

32. The paragraph also violates Mr. Holmes's state and federal constitutional rights to
due process and a fair and reliable sentencing proceeding because it does not adequately and
explicitly express the concept, critical to Colorado's capital sentencing scheme, that if any one
individual juror is not convinced beyond a reasonable doubt that the mitigating factors do not
outweigh the aggravating factors, the sentence imposed will be life without parole. See, e.9.,



People v. Harlan, 109 P.3d 616, 630 (Colo. 2005) ("Colorado has tailored its four-step death
penalty process to center on the proposition that any individual juror may ultimately trigger life
imprisonment by not agreeing to a death penalty verdict."); Tenneson,788 P.2d at792. Rather,

the sentence apparently intended to articulate this concept simply states that "Otherwise, the jury
must render a verdict of life imprisonment without the possibility of parole . . . ." Simply stating
"otherwise" does not adequately and fully explain the circumstances under which a life without
parole sentence will be imposed. The paragraph should be reframed and rephrased to properly
articulate the notion that "Phase 3" will not take place unless each individual juror is convinced
beyond a reasonable doubt that the mitigating factors do not outweigh the aggravating factors.
Moreover, it is incorrect to state that the jury must "render a verdict of life imprisonment without
the possibility of parole" in the event of non-unanimity. The statute makes clear that in the event

of a non-unanimous verdict, "the jury shall be discharged, and the court shall sentence the

defendant to life imprisonment." C.R.S. $ 18-l .3-1201(2)(d) (emphasis added).

33. Finally, with respect to page seven, the defense objects to the second sentence in
the Court's description of "Phase 3," which states, "The jury must then deliberate in order to
decide the appropriate sentence to impose: life imprisonment without the possibility of parole or
a sentence to death." Once again, this sentence does not convey the essential concept behind
step four of Colorado's capital sentencing process, which requires each individual juror to make

a "profoundly moral" assessment of whether the defendant should be sentenced to death or life
imprisonment. See People v. Davis,794P.2d 159,192 (Colo. 1990); People v. Young,814 P.2d

834, 844, fn. 8 (Colo. 1991). This sentence violates Mr. Holmes's state and federal
constitutional rights to a fair trial by an impartial jury, due process, and a fair and reliable
sentencing proceeding, because it wrongly suggests that jurors are required to return a
unanimous sentencing verdict. U.S. Const. amends. V, VI, V[I, XIV; Colo. Const. art. II, secs.

16,20,23,25.

Paee Eieht

34. The defense has several objections to the first sentence of page eight. First, for
the reasons stated above, the defense objects to the word "deliberations" in the context in which
it is presented here, and particularly because the Court's instructions as a whole do not convey
the essential concept that a capital sentencing decision is ultimately a moral decision made by
each individual juror. The Court should remove this word and instead use a phrase such as,

"following Phase 3," or "after Phase 3," or "when deciding which sentence to impose."

35. In addition, the defense objects to the portion of the sentence that states that each
juror must individually determine the appropriate sentence "based on all the evidence and
information presented during the first part of the trial and the sentencing hearing." This
statement is incomplete and inaccurate. As the Colorado Supreme Court acknowledged in
Peoplev. Davis,794P.2d 159 (Colo. 1990):

[I]n the sentencing phase of a capital case, the jury is not limited to
consideration of matters technically defined as evidence. In
making the profoundly moral decision of whether to impose a
sentence of death, it must consider all the facts and circumstances
of the crime, the defendant's background and character and any



mitigating factors raised by the defendant. Plainly, the jury's
deliberations are not limited to assessing technical evidence."

Id. at 192. The Court's instruction does not reflect the concept that jurors can consider their own
personal, individual morality in addition to 'technical evidence" in making their sentencing
decisions.

36. In addition, this sentence is inaccurate in that it conveys the incorrect impression
that jurors may only consider the evidence and information presented during the first part of the
trial at "Phase 3" (also known as step four). This is the only point in the Court's script at which
merits-phase evidence is referenced. However, Colorado's capital sentencing statute provides
that the jury can generally consider evidence introduced during the merits phase of the trial
during sentencing - it does not limit the jury's consideration of this evidence to step four. See
c.R.s. $ r8-1.3-1201(1Xb).

37. Mr. Holmes also objects to the remainder of this paragraph. In particular, the
Court's distinction between a unanimous verdict of life without parole and a non-unanimous
verdict is wholly academic, unnecessary, and unconstitutional because it suggests to jurors that
they would somehow fail in their duties if they were to return a non-unanimous verdict that death
was not the appropriate sentence beyond a reasonable doubt. There is nothing in C.R.S. $ 18-
1.3-1201 that requires the jury to distinguish between a unanimous and a non-unanimous verdict
that results in the imposition of a life penalty. The Court's description of the jury as "unable" to
reach a unanimous verdict in this paragraph suggests to the jury that there is something wrong
with being non-unanimous. This passage does not adequately convey the central feature of
Colorado's capital sentencing scheme, which is that "any individual juror may ultimately trigger
life imprisonment by not agreeing to a death penalty verdict." Harlan,l09 P.3d at 630.

38. The defense has several objections to the sentence, "Rather, each juror must apply
his or her reasoned judgment in deciding whether, in light of the totality of the circumstances
present, the situation calls for life imprisonment without the possibility of parole or the
imposition of the death penalty." First, the defense believes that in order to accurately reflect the
law, the Court should insert the word "moral" in between "reasoned" and'Judgment." Secondly,
the defense objects to the phrase "the situation calls for." The defense is aware that this phrase
has been used in the sentencing instructions of other Colorado capital cases. However, it
maintains that this phrase is constitutionally inadequate because the jury may only vote to
impose a sentence of death if it is unanimously convinced beyond a reasonable doubt that death
is the appropriate penalty - it cannot simply vote to impose death if the "situation calls for" it.
See, e.g., People v. Tenneson, 788 P.2d 786, 796 (Colo. 1990) (noting that it is "especially
important that the jurors understand that the fourth step is separate and independent and requires
that their ultimate conclusion that death is the appropriate penalty be reached only if they possess
the degree of certainty that is communicated by the standard of beyond a reasonable doubt.").

39. Next, the defense objects to the sentence, "But the jury must ultimately make a
factual and moral assessment of whether death or life imprisonment without parole is the
appropriate punishment." The defense believes that the word "but" places an inappropriate
qualification on the previous sentence, which states that "The jury may consider mercy and
sympathy for Mr. Holmes," and undercuts the information provided in that sentence (which is a
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correct statement of law). The defense also objects to the word "factual." The case law in
Colorado is clear that a juror's sentencing decision in a capital case is a "profoundly moral" one.

Davis,794 P.zd at 192. While the jury may consider facts in making that moral decision, its

decision as to what sentence to impose is not a "factual" assessment.

40. The defense also generally objects to the Court's description of Phase 3 because it
does not include a specific instruction or explanation that "the outcome of the balancing process

required in step three does not govem the ultimate determination that the jury must make in step

four as to whether the defendant should be sentenced to life imprisonment or to death." People

v. Tenneson,788 P.2d 786,796 (Colo. 1990).

Pases Nine and Ten

41. The defense objects to the Court's swnmary of the capital sentencing process

contained on pages nine and ten in its entirety. The summary repeats and compounds a number

of the errors described in detail above.

42. For example, the sunmary reinforces the incorrect notion that the jury's decision-

making with respect to mitigation is a $oup decision, rather than an individual decision. See,

e.g., Page 9 ("If there is a Phase 2, at the end of it, the jury must decide whether one or more

mitigating factors or circumstances exist," as well as "If the jury determines that at least one

mitigating factor exists . . . .").

43. The summary also reiterates the unnecessary and problematic language regarding

the nonexistent distinction between a unanimous and a non-unanimous verdict. See, e.g., Page

10 ("Otherwise, the jury must either return a unanimous verdict of life imprisonment without the

possibility of parole or inform the Court that it is unable to reach a unanimous verdict.").

44. Moreover, the sentence at the top of page ten, "If the jury is unanimously
convinced beyond a reasonable doubt that death is the appropriate sentence, then it must return a
verdict of death," is incorrect as a matter of law. A death sentence is never required by Colorado
law. See Dunlap v. People,lT3 P.3d 1054, 1090 (Colo. 2007) ("Reading these jwy instructions
as a whole, the trial court correctly instructed the jury. The instructions repeatedly stated that a

death sentence could only be returned if the jury unanimously agreed beyond a reasonable doubt
that death was the appropriate penalty. Furthermore, the jury was instructed that it never had to
return the death penalty.").

45. In general, the summary will only serve to further confuse, not enhance, the
prospective jurors' understanding of the capital sentencing process.

46. The defense also objects to the chart proposed by the Court in total. The chart
repeats a number of the inaccuracies and problematic summaries described above, such as

providing the incorrect impression that jurors must make unanimous decisions on mitigation,
repeating the unnecessary and problematic distinction between a unanimous and non-unanimous
life verdict, and stating that the jury "must" impose the death penalty under certain
circumstances.
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47. Next, Mr. Holmes objects to the italicized portion of the following sentence on

page ten: "Both Mr. Holmes and the prosecution deserve jurors who can be fair and impartial,

who can keep an open mind throughout the trial, and who will follow the law provided by the

Court regardless of their personal views or opinions." The defense incorporates by reference its

objections and arguments concerning "follow the law" statements/questions made in Motions D-

184 and D-I84a. See also People v. Harlan, S P.3d 448,463-64 (Colo. 2000) ("[T]he Supreme

Court has indicated that "general faimess and 'follow the law' questions" are not always

sufficient to detect those jurors with views preventing or substantially impairing the performance

of their duties in accordance with their instructions and oath."); People v. Merrow, 181 P.3d

3lg,32l (Colo. App. 2007) ("The trial court rejected the challenge for cause because Juror F

nevff stated that she would be unable to follow the court's instructions. This ruling was

erroneous.").

48. The defense also asks that the Court include in its discussion of the need for jurors

to be honest with their answers a sentence or two explaining to prospective jurors that it is

perfectly acceptable if their personal opinions are different than what the law is or says, and that

it is also perfectly alright if prospective jurors are unable to set aside personal opinions that

conflict with the current state of the law.

Pase Eleven

49. The defense objects to the sentence, "You will then be asked to return to the

courtroom and I will inform you of my decision," as well as the suggestion in the following
sentence that being excused from jury service should not be an 'oembarrassment" to prospective
jurors. While the Court's intentions appear to have been to reassure jurors, the defense feels this

language unnecessarily suggests to jurors that if they are excused, they are somehow being

"rejected" by the Court, which is something that could, in fact, cause embanassment. The

defense proposes that the Court instead simply state, "You will then be asked to return to the

courtroom. If you are excused at that time, your jury service in connection with this case will be

complete. If you are not excused, you will need to report back for group questioning sometime

in May or June. Regardless of whether you are excused or asked to report back, you will have

performed an important role in our criminal justice system."

Paee Twelve

50. Finally, the defense objects to the following sentence on page twelve: "If you
violate any of these rules, you and your fellow prospective jurors might have to come back to
court after this trial to testifr under oath about your conduct." While defense counsel recognizes
that the Court's intention here was likely to make prospective jurors think t'wice about
misconduct, they are concerned that this statement could instead frighten prospective jurors and
encourage them to lie if they either intentionally or inadvertently violate any of the Court's
directives. This sentence might also make jurors less likely to report misconduct they observe
other jurors engaging in for fear of being blamed for getting others into trouble.
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Mr. Holmes files this response, and makes all other motions and objections in this case,
whether or not specifically noted at the time of making the motion or objection, on the following
grounds and authorities: the Due Process Clause, the Right to a Fair Trial by an Impartial Jury,
the Rights to Counsel, Equal Protection, Confrontation, and Compulsory Process, the Rights to
Remain Silent and to Appeal, and the Right to be Free from Cruel and Unusual Punishment,
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth,
Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the United States
Constitutions, andArticle II, sections 3,6,7,10, 11, 16, 18,20,23,25 and 28 of the Colorado
Constitution.

fl(H J^^^0 B.'-%

Daniel King (No. 26129)
Chief Trial Deputy State Public Defender Chief Trial Deputy State Public Defender

tL
Kristen M. Nelson (No. aa247)
Deputy State Public Defender

Dated: December 1,2014
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