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CERTIFICATE OF CONFERRAL

The prosecution objects to continuing the trial.

Pursuant to the FiffI, Sixth, Eighth and Fourteenth Amendments and article II, sections
16, 20, 23 and 25 of the Colorado Constitution, James Holmes, through counsel, rnoves this
Court to continue the trial presently scheduled for January 20,2015. In support of this motion,
Mr. Holmes states the following:

1. On Octobet 21,2014, six days after receiving Dr. Reid's report, defense counsel
filed Motion D-245, requesting a continuance of the trial, which was then scheduled for
December 8,2014. Defense counsel outlined in that motion the reasons why they could not be
prepared for trial by December 8.

2. Among the reasons counsel moved to continue the tial were that they needed
more time to review and process the lengthy videotapes and supporting documentation (which
had not yet been received when the motion to continui was filedj generaled by the second sanity
examination, to file motions as well as to determine whether adjustments in defense investigation
and trial preparation needed to be made in light of the report, to consult with their eiperts
conceming these new issues, to consider conducting additional testing or examinations of their
client based on Dr. Reid's report, to allow their experts sufficient time to review the materials
generated by Dr. Reid's examination, to make informed decisions about which witnesses to
endorse pursuant to Rule 16 and Crim. P. 32.1(dX7), and to conduct interviews of CMHIp
employees.



3. In Order D-245-8, the Court extended the trial date to January 20, 20t4. The
Court concluded that 3 months in between the defense's receipt of Dr. Reid's report and the
commencement of jury selection was a "sufficient amount of time." Order D-245-8, p.7 .

4. The trial is now scheduled to start in just over 6 weeks. While defense counsel
have been working diligently to prepare for trial, there are a number of reasons why they will not
be prepared to commence jury selection on January 20,2015.

5. Since the Court ruled on Motion D-245, Daniel King, one of Mr. Holmes's lead
attorneys, has spent a considerable amount of time testifring in the post-conviction proceedings
in another capital case in Arapahoe County through no choice of his own. Mr. King was
subpoenaed to testiff by post-conviction counsel in that case, and began his testimony shortly
after the defense received Dr. Reid's report. To date, he has spent a total of 8 full work days
testifying in that case, and has been forced to spend a significant amount of additional time
preparing to testify.

6. Mr. King's obligations to provide testimony in that case have greatly hindered his
ability to prepare for trial in this case. While there are obviously other attorneys on the defense
team, the division of labor on the team (which was established long before the situation in the
other case arose) is such that Mr. King is primarily responsible for examining a number of the
key mental health experts in this case, including Dr. Reid. Dr. Reid's examination has produced
exceptionally voluminous materials, which were disclosed to the defense during the time period
that Mr. King has been testifting in the other matter. As such, Mr. King has not yet had the
opportunity to review these materials and requires additional time to prepare for trial. If forced
to proceed to trial on January 20, 2015, he will be unable to provide Mr. Holmes with the
effective assistance of counsel. See Strickland v. Washington,466 U.S. 668 (1984); People v.

Rodriguez,914P.2d230,294 (Colo. 1996);U.S. Const. amend. VI; Colo. Const. art. II, sec. 16.

7. Additionally, even setting aside the constraints on Mr. King's time to review this
information, the disclosures from CMHIP following Dr. Reid's report were simply incredibly
voluminous. Counsel received five separate productions of material from CMHIP, most recently
on November 18, 2014. In addition to the 22 hours of videotape of Dr. Reid's examination of
their client, counsel received a 663 page transcript of the video tapes, several other videos, two
documents containing a total of 554 pages of notes, and four other CDs containing
approximately 3,955 pages of material.

8. This material was even more voluminous than anticipated, and both counsel and
their experts require additional time to review and digest these materials.

9. The significance of the amount of material that has been generated by Dr. Reid's
report cannot be underestimated. The amount of additional work that Dr. Reid's examination has
generated is staggering. While the Court suggested in a prior order that two weeks was certainly
enough time for counsel to review the 22 hours of videotaped interviews of their client, given
that there ue "336 hours in a two-week period," Order D-245-A, p. 3, the Court ignores the fact
that it is not simply a matter of finding 22 hours to listen to these videotapes. The videotapes
contain four full days of statements from Mr. Holmes spanning from his birth to October 2014,



and from his mental state to factual information. Defense counsel must listen to the statements,
filter, cross-check, and compare these statements against hundreds of thousands of pages of other
material, including discovery, medical records, and other records and documents, attempt to
anticipate how the prosecution will use the information contained in these statements, and re-
adjust their trial strategy accordingly. Moreover, each of defense counsel's experts must do the
same. Then, defense counsel and their experts must reconvene and re-evaluate their opinions in
light of Dr. Reid's report, identifu exhibits and create exhibits to counter the anticipated
prosecution arguments.

10. Additionally, my trial preparation that defense counsel had completed prior to
receiving Dr. Reid's report must be redone in light of the vast amount of information that was
generated by Dr. Reid's report, which has altered defense's trial strategy in important ways.

11. Furthermore, despite the Court's ruling in Order D-251ordering the prosecution
to provide additional discovery to the defense regarding their experts, to date, counsel have not
received any additional discovery regarding the opinions of Drs. Resnick and Mohandie. Until
counsel have finalized opinions from their experts as well as the prosecution's experts, creating
and identifying exhibits is somewhat of a guessing game. Once counsel receive finalized
opinions from all of the experts in the case incorporating Dr. Reid's report and the hours and
hours of statements from Mr. Holmes, the defense anticipates that they will have to identiff
additional exhibits and/or create new ones. Given the current schedule, counsel will be unable to
complete all of these tasks prior to the start of voir dire.

12. Counsel have also been engaged in the time-consuming task of attempting to
prepare (to the best of their ability) their sentencing disclosures pursuant to Crim. P. 32.1(d)(7)
and C.R.S. $ 18-1.3-1201(3)(c), which are presently due on December 16, 2014, and preparing
and serving subpoenas on dozens of witnesses, including a number who reside of out-of-state.

13. Additionally, the prosecution has continued to make additions, deletions, and
changes to their good faith witness list, which currently contains 488 names. The materials and
work that Dr. Reid's examination has generated has interfered with defense counsel's ability to
prepare to cross-examine numerous of these other witnesses, and to prepare their own case for
trial with respect to other issues that do not touch upon Dr. Reid's report but are nevertheless
extremely important.

14. Moreover, counsel continue to receive significant amounts of new discovery in
this case that takes time to review. To date, defense counsel have received approximately 85,000
pages of paper discovery, including almost 5,000 new pages since Dr. Reid completed his report.
Some of this information overlaps with materials defense counsel have already received, but they
must nevertheless take the time to review it all carefully and in detail to ensure nothing has been
overlooked. At last count, counsel have also received 366 CDs in discovery as well as 282
DVDs, 4 Blu-Ray discs, 4 flash drives of information, and an external hard drive from the
Aurora Police Department containing 223 gigabytes of information. Counsel are still in the
process of reviewing this information.

15. In short, all of the factors above, in combination, contribute to the fact that
counsel will be unable to be ready for trial by January 20,2015. Counsel cannot guarantee an



exact date upon which they will be ready to try this case, but cunently estimate requiring a
minimum of several two to three additional months until they can be fully prepared for trial.

16. Counsel strongly disagree with the Court's assertion in Order D-245-B that
"considering how long individual voir dire may take, counsel, their staff, and experts will have
until at least June 2015 to continue to prepare for trial." Order, p. 8. The fact that the merits
phase of this case is not anticipated to actually commence until May or June does not change the
fact that counsel need be fully prepared for trial in advance of the start ofjury selection.

17. Once jury selection begins, counsel will need to devote their full attention to that
important task. See Commentary to ABA Guideline 10.10.2 (rev. ed. 2003) (noting that "Jury
selection is important and complex in any criminal case. In capital cases, it is all the more
critical. Counsel should devote substantial time to determining the makeup of the venire,
preparing a case-specific set of voir dire questions, planning a strategy for voir dire, and
choosing a jury most favorable to the theories of mitigation that will be presented."). See also
Irvinv. Dowd,366 U.S. 717,722 (1961) (defining the purpose of jury selection as the process
that ensures the defendant a fair trial by impartial jurors).

18. Counsel will spend the entirety of the work day in court engaging in voir dire. In
the evenings, they will need to review questionnaires and prepare to question jurors the
following day. They must also find time to discuss their assessments of individual jurors
amongst themselves. From past experience, these activities related exclusively to jury selection
are likely to consume at least three or four hours of counsel's time each evening. In short, there
will be no time whatsoever for defense counsel to engage in trial preparation during jury
selection in this case and they would be constitutionally ineffective if they attempted to do so.

19. Defense counsel have a constitutional obligation to provide Mr. Holmes with the
effective assistance of counsel. Strickland v. Washington,466 U.S. 668 (198a); People v.

Rodriguez,9l4 P.zd 230,294 (Colo. 1996) ("A defendant's right to effective assistance of
counsel is guaranteed by the United States and Colorado Constitutions."); ABA Guidelines for
the Appointment and Performance of Defense Counsel in Death Penalty Cases 10.8,
commentary, rev. ed. 2003; U.S. Const. amends. VI, XIV; Colo. Const. art. II, secs. 16, 18,25.

20. Mr. Holmes also has a constitutional right to present a defense. See Holmes v.

South Carolina,547 U.S. 319,324 (2006) ("Whether rooted directly in the Due Process Clause
of the Fourteenth Amendment or in the Compulsory Process or Confrontation Clauses of the
Sixth Amendment, the Constitution guarantees criminal defendants 'a meaningful opportunity to
present a complete defense.' " (quoting Crane v. KentuclE,476 U.S. 683, 689-90 (1986).

21. Moreover, the Court should consider the fact that this is a capital case when
evaluating the issues that are raised in this pleading. Both the Due Process and Cruel and
Unusual Punishment Clauses of the federal constitution guarantee a capital defendant a "greater
degree of reliability when the death sentence is imposed." Lockett v. Ohio,438 U.S. 586,604
(1978). See also Mills v. Maryland,486 U.S. 367,376 (1988) ("[I]n reviewing death sentences,
the Court has demanded even greater certainty [than in other criminal cases] that the jury's
conclusion rested on proper grounds."); U.S. Const. amends. VIII, XIV. This guarantee extends
both to "procedural rules that tend[] to diminish the reliability of the sentencing determination,"
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as well as "rules that diminish the reliability of the guilt determination." Beck v. Alabama, 447
u.s. 625, 637-638 (1980).

22. In addition, article II, section 20 of the Colorado Constitution contains
"fundamental requirements of certainty and reliability" which exceed those imposed by the
federal constitution. People v. District Court,834 P.2d l8l, 186 (Colo. 1992) (quoting People v.

Young,8l4 P.2d 834, 846 (Colo. l99l)); see also People v. Tenneson,788 P.2d 786,792 (Colo.
1990) ("Colorado's death sentencing statute must be construed in light of the strong concem for
reliability of any sentence of death.").

23. Requiring defense counsel to proceed to trial on January 20,2015 would violate
the aforementioned state and federal constitutional rights and guarantees because counsel does
not have sufficient time to adequately prepare to give Mr. Holmes the fair trial, effective
assistance of counsel, complete defense, and the fair and reliable sentencing proceeding to which
he is constitutionally entitled.

24. Finally, the Court opined in Order D-245-B that this case has been pendingfor 27
months, "much of which has been 'idle time,' . . . giving counsel, their staff, and experts ample
time and opportunity to prepare for trial." Order, p. 8. As an initial matter, the defense disagrees
that there has been a significant amount of "idle" time in this case. None of the time during the
last two and a half years in this case has been idle in any way for defense counsel. Defense
counsel have worked diligently and earnestly during the last two and a half years to prepare this
case for trial. Nevertheless, the sheer size and magnitude of this case is virtually unparalleled,
and is certainly larger than any other case that defense counsel have collectively encountered in
their respective careers. A case of this volume simply requires a longer than average amount of
preparation time in order to be tried properly.

25. Equally importantly, even assuming the accuracy of the Court's characterization
of this "idle" time, the fact remains that counsel could not anticipate or work in advance on
issues pertaining to Dr. Reid's examination and report until it was completed. The fact that this
case has been pending for 27 months is thus largely irrelevant to the bases for a continuance that
are articulated in this motion.

26. As indicated in MotionD-245, defense counsel strenuously opposed this second
examination. They certainly cannot be faulted for the length of time this case has been pending
trial thus far. Had the prosecution not moved for a second sanity examination, this case would
likely have gone to trial many months ago. Now that the second examination has been ordered,
completed, and has generated a staggering amount of additional material, it is fundamentally
unfair to deprive Mr. Holmes of an adequate amount of time to process and review this material
and incorporate it into his defense. See Wardius v. Oregon,4l2 U.S. 470,473-74 (1973) (due
process requires o'balance of forces between the accused and his accuser"); U.S. Const. amends.
V, XIV; Colo. Const. art. II, sec. 25.

27. For the foregoing reasons, the defense moves the Court to continue the trial date
for a minimum of two to three months.



Mr. Holmes files this motion, and makes all other motions and objections in this case,
whether or not specifically noted at the time of making the motion or objection, on the following
grounds and authorities: the Due Process Clause, the Right to a Fair Trial by an Impartial Jury,
the Rights to Counsel, Equal Protection, Confrontation, and Compulsory Process, the Rights to
Remain Silent and to Appeal, and the Right to be Free from Cruel and Unusual Punishment,
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth,
Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the United States
Constitutions, and Article II, sections 3,6,7,10, 11, 16, 18, 20,23,25 and28 of the Colorado
Constitution.
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T
Chief Trial Deputy State Public Defender

tL
Kristen M. Nelson Q{o.44247)
Deputy State Public Defender

Dated: December 4,2014

Daniel King (No. 26129)
Chief Trial Deputy State Public Defender
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Defendant's motion is hereby GRANTED DENIED

BY THE COURT:

Dated
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