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DISTRICT COURT, ARAPAHOE COUNTY
STATE OF COLORADO
Arapahoe County Justice Center
7325 S. Potomac Street
Centennial, Colorado 801 12

THE PEOPLE OF THE STATE OF COLORADO vs.
Defendant(s):

JAMES EAGAN HOLMES
Attorney:
GEORGE H. BRAUCHLER
18ft Judicial District Attorney
6450 S. Revere Pkwy.
Centennial, CO 80111
Phone: (720)874-8500

. Res. #:25910

This pleading is filed by the District Attorney for the l8m Judicial District.

SI]PPRESSION

Because this pleading discusses specific evidence and witnesses relating to the sentencing
phase, the People request that it, and all attachments, be suppressed.

CONFERRAL

The People conferred with defense counsel regarding the matters specified in this motion,
and defense counsel indicated that they object to having to provide reports of summaries of
opinions for the experts subject to this Motion. The results of that conferral are discussed in the
body of the Motion.

MOTION

l. In Motion P-53, the People moved that the Court require the defendant provide the
People with expert reports or a summary of any experts'proposed testimony describing their
opinions. The Court granted the order on August 16,2013.

2. Pursuant to C.R.S. 18-1.3-1201(3)(c), the defendant has provided the prosecution with
disclosurespursuanttoCrim.P.32.1andC.R.S.$18-1.3-1201(3Xc). Thesedisclosuresare
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attached as Exhibit 1. Upon receipt of the endorsements, the People reviewed the materials
provided by the defense and noted that for numerous individuals for whom the defendant
indicated he intends to call as expert witnesses, no expert report or srmrmary of testimony
describing their opinions had been provided to the People. On Decemb er 22, 2014 the People
sent a letter to defense counsel, attached as Exhibit 2. Tltat letter noted that no report or

of testimonial opinions had been ided for the following endorsed defense

witnesses, notrce o [ect area o
testimony, but no information as to the actual opinions that would be discussed in their
testimony. [n response to the prosecution's letter, the defendant wrote a letter back to the
prosecution on December 29, 2014. That letter is attached to this motion as Exhibit three (3).
Apart from stating,hu,E report will be provided in mid-February, the
defendant indicates that he does not believe that he has an obligation to provide expert reports or
summaries of the experts' opinions.

3. [n his responsive letter, the defendant states that his position is that the Court's order
granting Motion P-53 does not apply to the defendant's penalty phase expert witnesses. The
People believe that the Court's order, and Crim. P. 16, recognize no such distinction, and that
while Crim. P.32.2 and C.R.S. $ l8-1.3-1201 specify additional obligations on the defendant
with regard to penalty phase witnesses, they do not limit the Court's ability to order discovery
relating to a defendant's penalty phase expert witnesses. Neither Motion P-53 nor the Court's
order granting the motion limit its effect to guilfphase witnesses. It appears that the defendant
has purposefully engaged in a strategy of requesting that his penalty phase expert witnesses not
draft reports relating to their proposed testimony, because the defendant believes that there
would be no reports that would be required to be produced pursuant to Crim. P. 32.2 and C.R.S.

$ 18-1.3-1201. This would turn the sentencing phase of the trial, at least as far as defense expert
witnesses are concerned, into trial by ambush. "Trial by ambush, or the old fox-and-hounds
approach to litigation, does not promote accuracy or efficiency in the search for truth." People
ex. rel. Van VanMeveren v. District Court, 531 P .2d 626, 628 (Colo. 197 5). See also People v.

Martinez,970P.2d469,476 (Colo. 1998)(Upholdingconstitutionalityofrequirementthatthe
defendant provide prosecution with witness statements of capital phase witnesses); People v.

Small,63lP.2d 148, 158(Colo. 1981)("Criminaldiscoveryisnotaone-waystreetflowingin
the direction of the defense."). Without being provided an expert report or a summary of the
proposed testimonial opinions of an expert witness, the prosecution would have no way to
prepare for an effective cross-examination. The People would not have the option of having
their own experts review the report or surnmary and provide input. The People would have no
way of dete.-irriog whether the proposed testimony met the standards of admissibility described
in People v. Shreck,22P.3d 68 (Colo. 2001). The court acts as a gatekeeper "to prevent the
admissionof Junkscience."' Peoplev. Wilson,3lS P.3d 538,543 (Colo.2013). Inorderto
serve this gatekeeper function, the court depends on the opposing party to file a motion seeking
that the court review the expert's proposed testimony. In order to do this, the party who might
oppose the admission of the expert testimony must be provided with sufficient information about
the nature of the proposed expert testimony in order to assess, with the assistance of their own
experts, the scientific validity and reliability of the proposed expert testimony, and that is
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impossible in a "trial by ambush" circumstance. Thus, the defendant's proposed rule would
serve to allow the admission of unreliable junk science into the sentencing phase of a capital
trial. Furtherrnore, in some circumstances it is the better tactic to oppose junk science through
effective cross-examination and rebuttal testimony, and the People's ability to prepare for both
would be significantly impaired if the defendant's interpretation of the rules were to be accepted.

4. Pursuant to Crim. P.32.2, the People must notify the defendant as soon as practicable but
no later than 14 days before trial of any additional witnesses whom the prosecuting attorney
intends to call in response to the defendant's disclosures. Unless the People are provided with
expert reports or summaries of anticipated testimonial opinions, the People cannot adequately
determine the nature and extent of any necessary rebuttal testimony. The People can guess, and

can arange to have experts available regarding broad subject matters, but cannot adequately
determine the exact need for rebuttal experts, nor can they have their own rebuttal experts
adequatelyprepare. For the defendant has endorsed two experts who will testify as to
one particular issue: The defendant provided an expert

an expert in the field,
report

subject area of the proposed testimony, so the People can endorse
witness, but without actually knowing what opinions may testifu
cannot prepare for the specific rebuttal testi

determine whether additional rebuttal witnesses will be necessary, and at best are forced to
engage in guess-work as to which rebuttal experts need to be arranged.

as a rebuttal,o,I

5.

testi
I presents a

scope of
possrble sublects that w eople can attempt to potential rebuttal experts, such a
broad scope of topics makes it impossible to do so with any certainty of adequately covering the
approp4qlqluhi This is iderins the last subi matter area for

This covers
such a broacl range of subjects that isE Colorado lisuch a broad range oI subJects that rs mposslble to predrct what rt actually means. Colorado hsts
12 statutory mitigating factors in C.R.S. $ l8-1.3-1201(4), including (4)(l), "[a]ny other evidence
which in the court's opinion bears on the question of mitigation." With such a broad scope of
potential testimony, it is impossible to prepare for cross-examination or to identify appropriate
rebuttal witnesses absent an expert report or a summary of proposed testimonial opinions. As it
is, the People will be notifring the defendant of two different expert witnesses to potentially
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rebut any testimony by , but until the defendant provides a report or summary of
testimonial opinions, or until testifies, will not know whether that is sufficient.

6. The People therefore request that this Court order the defendant to provide either reports
or summaries of anticipated testimonial opinions for all endorsed expert witnesses, as was
required by the Court's Order granting Motion P-53, and that the People have 20 days from the
date those reports are provided to notifu the defendant of any rebuttal expert witnesses.

GEO

By

CERTIFICATE OF MAILING

I hereby certify that I have deposited a true and correct copy of the foregoing in the Public
Defender's Mailbox located at 6450 S. Revere Pkwy. Centennial, CO 80111, addressed to:

TAIVTARA BRADY, ESQ.
DANIEL KING, ESQ.
KRISTEN NELSON, ESQ.
OFFICE OF THE PUBLIC DEFENDER

Dated: iZ'f -l'" f iY

---r_
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DISTRICT COURT
ARAPAHOE COUNTY, COLORADO
Court Address: Arapahoe County Justice Center
7325 S. Potomac St., Centennial, CO 80112

THE PEOPLE OF THE STATE OF COLORADO vs.
Defendant:

JAMES EAGAN HOLMES

COTIRT USE ONLY
Case Number:

t2cRt522
Division/Ctrm:

201
COURT ORDER

PEOPLE'S MOTION P.108

THE COURT, being fully advised, and being duly apprised of the relevant facts and law,
hereby Grants the PEOPLE'S MOTION P-108.

Dated this day of _,2014.

BY THE COURT

District Court Chief Judge Carlos A. Samour, Jr.
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