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CERTIFICATE OF CONFERRAL

The prosecution states that it objects to this motion.

Pursuant to the Fifth, Sixth, Eighth and Fourteenth Amendments and article II, sections
16, 18,20 and 25 of the Colorado Constitution, James Holmes, through counsel, moves this
Court to declare the defense disclosure provisions of $ l8- I .3- l20l (3Xc) and Crim. P . 32.1(dX7)
unconstitutional as applied in this case, or in the alternative, to extend its sentencing disclosure
deadline for good cause shown in order to avoid the constitutional problems the deadline poses

in this case. In support of this motion, he states the following:

l. Pursuant to Crim. P. Rule 32.1(dXTXAXI) & (III), the defense is required to
provide the prosecution with the following information and materials not later than 35 days
before trial:

(l) A list of witnesses whom the defendant may call at the
sentencing hearing. Along with the name of the witness, the
defendant shall furnish the witness's address and date of birth, the
subject matter of the witness's testimony, and any written or
recorded statement of that witness, including notes, that comprise



substantial recitations of witness statements and relate to the
subject mafier of the testimony.

(III) Any reports, recorded statements, and notes of any exprt
whom the defendant may call as a witness during the sentencing
hearing, including results of physical or mental examinations and
scientihc tests, experiments, or comparisons.

These disclosure requirements are further codified in C.R.S. $ l8-1.3-1201(3Xc) ("subsection
(3Xc)").

2. By the defense's calculations, this disclosure deadline cunently falls on
December 16,2014.

3. The defense previously objected to the constitutionality of the defense disclosure
provisions contained in Crim. P.32.1 and C.R.S. $ l8-1.3-1201(3Xc). See Motion D-I56. In
Motion D-156, the defense's objections were focused on the manner in which these disclosure
provisions interfere with Mr. Holmes's privilege against self-incrimination, and, consequently,
his right to counsel as well as his right to present a defense. The Court denied this motion,
concluding that section l8-1.3-1201(3Xc.5) and Rule 32.1(dX7XB) adequately addressed Mr.
Holmes's concems. These provisions permit a defendant to submit privileged material to the
trial judge under seal no later than 49 days before trial for a determination as to whether it is, in
fact, privileged. If the trial court concludes that the material is privileged, the material is only
provided to the prosecution upon conviction of a class 1 felony. See Order D-l56, p. 7-8.

4. The Court took the added step of issuing a protective order precluding the
prosecution "from using. for any purpose, the following information during the guilt phase of the
trial: l) any information obtained by the prosecution solely as a result of the defendant's
compliance with the discovery requirements in subsection 3(c) and Rule 32.I(dX7XA); and 2)
any information derived by the prosecution solely from such information." Order D-156, p. 14.

5. While conducting funher trial preparation in this case, including preparing the
necessary disclosures pursuant to subsection 3(c) and Crim. P. 32.1(dX7) which are presently
due on December 16,2014, defense counsel have identified some additional constitutional issues
regarding these disclosures that arise from the fact that there is a significant amount of overlap
between the evidence they intend to introduce at the merits phase of their case and any
sentencing phase, ifone is reached.

6. There are a number of witnesses the defense intends to call during the
presentation of its case at the merits phase of the trial that it may also eleet to call at sentencing.
These witnesses include, but are not limited to, Dr. Raquel Gur and Dr. Robert Hanlon, both of
whom have examined Mr. Holmes in connection with this case. However, the defense cannot
predict exactly how the evidence will unfold during the merits phase. The defense does not
know how the witnesses for both parties will come across to the jury on the witness stand, how
the witnesses will respond on cross-examination, and precisely what information will be elicited



by both sides during the merits phase of the case. As the Court knows, the trial process is an
organic one, and is not entirely predictable. It may be that these witnesses will have covered all
relevant topics during their merits-phase testimony, and in that case, the defense will elect not to
call them at sentencing. Conversely, it is also possible that after the merits phase of the case, the
defense will conclude that it is important for certain witnesses who testified on the meris to
impart more or different information to the jury at sentencing. The defense's decision whether
to call certain witnesses to provide additional testimony at sentencing greatly depends on how
the testimony of both parties' witnesses in this case unfolds during the merits phase of the trial.

7. If the various rules of procedure and statutes that govern the defense's discovery
obligations in this case were identical, the defense's uncertainty with respect to whether these
witnesses will testify on Mr. Holmes's behalf at sentencing would not pose a problem, as the
defense would simply endorse all of these individuals as sentencing witnesses out of an
abundance of caution. However, this is not the case. Crim. P. 32.1(dX7) and subsection (3Xc)
require the defense to disclose information that is different from, and additional to, the
information it must disclose pu$uant to Crim. P. l6 and C.R.S. $ l6-8-103.6(2)(a).

8. First of all, in confrast to Crim. P. 32.1(dX7), Crim. P. 16(ll) does not require the
defense to disclose information about the content of the testimony of non-experr witnesses it
intends to call during the merits phase of a case. [n an ordinary, non-capital case, the defense
can call non-expert witnesses to testiff without having to provide any information about them to
the prosecution in advance, other than basic identiffing information for purposes of
endorsement. See Crim. P. l6(llXc). Because this is a capital insanity case in which there is a
significant amount of overlap between the defense witnesses who will testifu and the information
that is elicited at the merits phase and the defense witnesses who will testifr and the information
that is elicited at any sentencing proceeding, Crim. P. 32.1(d)(7) and subsection (3Xc) require the
defense to disclose an abundance of information to the prosecution in advance of trial about
merits-phase witnesses that the prosecution would not be entitled to if this were not a capital
case.

9. Likewise, the disclosure provisions regarding expert witnesses contained in Crim.
P. 32.1(dX7) and subsection (3)(c) differ from Crim. P. 16 and C.R.S. $ 16-8-103.6(2)(a).

10. Crim. P. l6(IIXb)(l) states that, "Subject to constitutional limitations, the trial
court may require that the prosecuting attomey be informed of and permitted to inspect and copy
or photograph any reports or statements of experts, made in connection with the particular case,
including results of physical or mental examinations and of scientific tests, experiments, or
comparisons."

ll. Additionally, Crim. P. l6(llxbx2) provides, in relevant part, "subject to
constitutional limitations, and where the interests ofjustice would be served, the court may order
the defense to disclose the underlying facts or data supporting the opinion in that particular case
of an expert endorsed as a witness. If a report has not been prepared by that expert to aid in
compliance with other discovery obligations of this rule, the court may order the party calling
that expert to provide a written sunmary of the testimony describing the witness's opinions and



the bases and reasons therefor, including the results of physical or mental examinations and of
scientifi c test, experiments, or comparisons." I

12. C.R.S. $ l6-8-103.6(2)(a) requires the prosecution and defense "to exchange the
names, addresses, reports, and statements of any physician or psychologist who has examined or
teated the defendant for such mental condition" upon entry of a plea of not gullty by reason of
insanity.2

13. Subsection (3Xc) and Rules 32.1(dXTXAXI) & (III), however, require additional
and unique disclosures for sentencing witnesses in capital cases. Pursuant to subsection (I), the
defense must also disclose not only the information described above, but "any . . . notes, that
comprise substantial recilations of witness statements and relate to the subject matter of the
testimony." (Emphasis added). Additionally, pursuant to subsection (III), the defense must
disclose "[a]ny reports, recorded statements, and notes of any expert" it intends to call at
sentencing. (Emphasis added). Defense counsel read these rules to require them to disclose to
the prosecution not only these experts' own notes,3 but notes (excepting work product) that were
taken Dy defense counsel during the course of their meetings and conversations with these
experts.

14. Thus, if the defense endorses experts who will testiry at the merits phase, such as
Drs. Gur and Hanlon, as sentencing witnesses on December 16, 2}l4,counsel will be required to
disclose their own notes pertaining to these experts, which would not otherwise be discoverable
under Crim. P. l6 or C.R.S. $ I6-9-103.6(2)(a), to the prosecution in advance of trial.

15. [n sum, pursuant to Crim. P. 32.1(dX7) and subsection (3Xc), defense counsel is
forced to choose between (a) providing sentencing disclosures for witnesses they may ultimately
only call at the merits phase in order to ensure that they are compliant with their discovery
obligations and retain the option of calling these witnesses at sentencing if need be, and (b)
declining to make disclosures with respect to these witnesses (who may or may not be critical to
their sentencing case, depending on the evidence at the merits phase unfolds) so as to avoid
making the additional disclosures required by Crim. P. 32.1(dX7) and subsection (3)(c).

' The Court ordered the defense to provide the prosecution with these discretionary
disclosures in Order P-43.

2 The defense disclosed the reports written by these two experts to the prosecution almost
a year and a half ago, after Mr. Holmes entered his plea of not guilty by reason of insanity.
Additionally, the prosecution received additional discovery pertaining to Drs. Gur and Hanlon as
a result of CMHIP's disclosure to the parties of all notes and supporting documentation related to
the sanity examinations conducted by Drs. Metzner and Reid.

3 Several of the experts at issue disclosed their own notes to Dr. Reid at his request while
he was conducting his sanity examination, which in tum were recently discloJed to the
prosecution as part of the supporting documentation provided by cMHIp.



I6. If defense counsel choose option (a) and make these sentencing disclosures out of
an abundance of caution, the prosecution will be provided with an unfair advintage at the merits
phase of the case. As a result of these sentencing discloswes, the prosecution will be in
possession of information about merits phase witnesses that it otherwise would not have. This
would violate Mr. Holmes's state and federal due process rights to fundamental fairness, as well
as his right to a fair trial by an impartial jury. see l{ardit* v. oregon, 412 u.s. 470, 473-74
(1973) (due process requires "balance of forces between the accused and his accuser'); id at 4g0
(Douglas, J., concurring) (framers sought to protect criminal defendant from goverment's
Iimitless investigatory powers); Williams v. Florida,399 U.S. 78, I I l-12 (1970) @lack, J.,
dissenting) (Constitution acts to balance unfair advantage inherent in state power in criminal
proceediag; a criminal defendant "has an absolute, unqualified right to compel the State to
investigate its own case, find its own witnesses, prove its o*, fa=.tr, and convince the jury
through its own resources."); Washington v. Texas, f gg U.S. 14,22 (1967) (due process violitei
when nonreciprocal trial benefits granted to prosecution which interfere with accused's defense);
A.M. v. A.C.,296 P.3d 1026, 1035 (Colo. 2013) ("Due process is ultimately rooted in the 

"onr"piof fundamental fairness."); Harris v. People,888 P.2d 259,2& (Colo.l995) (,,Among the righis
guaranteed to the people of this state, none is more sacred than that of trial by jury. Suctr *'gtrt
comprehends a fair verdict, free from the influence or poison of eviden.. *t irtr rtoUa n.i.,
have been admitted, and the admission of which arousei passions and prejudices which tend to
destroy the faimess and impartiality of the jury. This right to a fair and-impartial jury is all-
inclusive: it embraces every class and type of person.',); 0.s. const. amends. V, vI, xv; colo.
Const. art. II, secs. 16, 23,25.

17. Moreover, because information elicited at the merits phase of the case can be
considered by the jury at sentencing, see C.R.S. $ l8-1.3-1201(lxb1, allowing the prosecution
this unfair advantage at the merits case would in turn violate Mr. Holmer'r ri-ght to a fair and
reliable sentencing hearing as protected by the Eighth Amendment and article II, section 20 of
the colorado constitution. see, e.g., Mills v. Maryland, 496 u.s. 367, 376 (lggs) (..[l]n
reviewing death sentences, the Court has demanded even greater certainty [than in other criminal
!6esl that the jury's conclusion rested on proper grounds."); People r. irirrton,TBBp.ZdTg6,
792 (Cola. 1990) ("Colorado's death sentencing statute must be construed in light of the shong
concem for reliability of any sentence of death.").

18. On the other hand, if defense counsel choose option (b) and decide not to provide
32.1 disclosures regarding certain witnesses who could be critical ai sentencing depnding on
how the merits case unfolds, the Court may well prohibit defense counsel from calling th.r.
witnesses at sentencing.4 This decision wluld thireby compromise Mr. Holmes,s state and
federal rishts to present a complete defense, as well * .o*rri's ability to provide Mr. Holmes
with the effective assistance to which he is constitutionally entitled. SLe, e.g., Holmes v. South
Carolina,547 U.S' 319, 324 (2006) ("Whether rooted directly in the Due pricess Clause of the
Fourteenth Amendment or in the Compulsory Process or Confrontation Clauses of the Sixth

a See Crim-P.32.1(dX8) ("If it is brought to the attention of the court that aparty has
failed to comply with this rule . . . the court may enter an order against such party that the court
deems just under the circumstances, and which is consistent with constitutional limitations,
including but not limited to an order . . . to prohibit the offending party no* i.r,.oaucing the
information and materials . . . .").



Amendment, the Constitution guarantees criminal defendants 'a meaningful opport,nity to
present a complete defense." (internal quotations and citations omitted)); Roipilta i Aeara, SqS
U.S. 374 (2005) (counsel has duty to investigate and present mitigaiing evidence;; people v.
Muniz,l90 P.3d 774,779-t0 (colo. App. 200g); u.s. Const. amendi v, vt, XJy; Colo. const.
art. II, secs. 16,25.

19. Crim. P. 32.1(dX7) and subsection (3Xc) therefore force Mr. Holmes to choose
between his constitutional right to a fundamentally fair trial by an impartial jury, and his
constitutional right to a meaningful opportunity to present a complete- defense *d to th.
effective assistance of counsel, in violation of the DuJ Process Clausis of the state and federal
constitutions. See Simmons v. United States,390 U.S. 377,394 (1963); Apodacav. people,T12
P.2d467,473 (Colo. 1985); U.S. const. amends. v, XIV; colo. fonst.-art.-Il, sec. 25.

20. The protective order issued by the Court in Order D-156 is insuffrcient and
unworkable in this case because given the unique circumstances of this case and the significant
degree of overlap between the defense's merits and sentencing phase witnesses. Once the
prosecution receives the defense's sentencing disclosures pursuant to Crim. P.32.1(dX7), it will
consume and absorb the information about certain potential sentencing witnesses who will first
testifu at the merits phase of the case. It is entirely unrealistic aad unieasible to expect that the
prosecutors will simply be able to set aside and ignore any information contained in the
defense's sentencing disclosures that is new, different, or additional to the information it already
has that pertains to these merits phase witnesses, including the defense's experts. Even if the
prosecution does not explicitly question witnesses about information contained in these
disclosures at the merits phase of the case, its knowledge of the information it gains from the
defense's sentencing disclosures could indirectly impact its strategy with respect to cross-
examination and/or argument. This risk is especially high given tire significant amount of
overlap between the mental health and mitigation evidenc.ln thir .*.. Th-us, it will be almost
impossible to police the prosecution's compliance with Order D-156 under these circumstances.

21. For the foregoing reasons, the defense moves the Court to declare C.R.S. $ lS-
1.3-1201(3)(c) and crim. P. 32.1(dX7) unconstitutional as applied to this case.

22. In the alternative, Mr. Holmes moves the Court to extend the defense's disclosure
deadline until after the merits phase case is submitted to the jury to avoid these constitutional
problems. Pursuant to Crim. P. 32.1(dX8), "The trial court, upon a showing of good cause, may
gmnt an extension of time to comply with the requirementr of this ruIe.,' ri.r.lr good cause to
extend this deadline because requiring the defense to provide &e disclosures at issule prior to the
merits phase of the trial would create the constitutional issues described above. As explained
above, these constitutional problems arise due to the nature of the evidence in this capitalinsanity case, and the overlap between the mental health evidence that will be presented at the
merits phase of the trial with the mitigation that will be presented at any sentencing phase.

23' Finally, the defense would not oppose a brief recess ia between the merits phase
and any sentencing phase to allow the prosecution time to digest this material.



Mr' Holmes files this motion, and makes all other motions and objections in this case,whether or not specifically noted at the tim_e_of making the motion or objection, on the following
grounds and authorities: the Due Process Clause, the-Right to a Fair Trial by an Impartial Jury,
the Rights to Counsel, Equal Protection, Confrontation,Ld Compulsory process, the Righs toRemain Silent and to ApFal, and the Right to be Free from Cruel and Unusual punishment,
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth,Fifth,. Sixth, Eighth, Nhth, Tenth, and Fourtelnth Amendments to the United States
constitutions, and Article II, sections 3,6,7,10, ll, 16, 1g,20, 23,25 and 2g of the colorado
uonsutntlon.

fl(H j"^^^0 u%

Chief Trial Deputy State public Defender Chief Trial Deputy State pubfic Defender

Kristen M. Nelson (No. 442a7)
Deputy State Public Defender

Dated: November 21, 2014
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Defendant's motion is hereby GRANTED DENIED

BY THE COURT:
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