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Mr. Holmes submits the following response and objection to the media's request for
expanded media coverage of the trial in this case:
1.
The defense strenuously objects to the media petitioners' request for expanded
media coverage of the trial in this case. Not only is the media's assumption that televising the
trial proceedings would benefit the public of questionable validity, but televising the trial poses a
significant risk to Mr. Holmes's rights to due process, a fair trial by an impartial jury, and a fair
and reliable sentencing proceeding, as protected by the Sixth, Eighth, and Fourteenth
Amendments to the United States Constitution and article II, sections 16, 20 and 25 of the
Colorado Constitution. Additionally, televising this trial would detract from the solemnity,
decorum and dignity of these proceedings, and would create adverse effects that would be
greater than those caused by traditional media coverage.

I.

There is No First Amendment Right to Televise a Trial.

2.
As an initial matter, it is important to note that the media does not have a First
Amendment right to televise the trial proceedings in this case. The public and the press have a
qualified First Amendment right of access to trials, see Richmond Newspapers, Inc. v. Virginia,
448 U.S. 555, 557 (1980), but this right does not encompass an entitlement to record and
broadcast the trial proceedings.
3.

In Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978), the Court noted:
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Footnote six of this document is redacted. The defense believes that the information in
this footnote is not appropriate for the media or the public to have. For this reason, the defense
has served counsel for the media petitioners with the redacted version of this pleading.
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In the first place, ... there is no constitutional right to have [live
witness] testimony recorded and broadcast .... Nor does the Sixth
Amendment require that the trial-or any part of it-be broadcast
live or on tape to the public. The requirement of a public trial is
satisfied by the opportunity of members of the public and the press
to attend the trial and to report what they have observed." Id, at
610,98 S.Ct., at 1318 (citations omitted).

Id at 610.
4.
Moreover, in Chandler v. Florida, 449 U.S. 560, 565 (1981), the United States
Supreme Court expressly declined to hold that the First Amendment encompasses the right to
broadcast trial proceedings, instead simply concluding that photographic or broadcast coverage
of criminal trials is not a per se due process violation. The Court specifically noted, however:
Any criminal case that generates a great deal of publicity presents
some risks that the publicity may compromise the right of the
defendant to a fair trial. Trial courts must be especially vigilant to
guard against any impairment of the defendant's right to a verdict
based solely upon the evidence and the relevant law.

Id at 574.
Not only has the Supreme Court declined to articulate a constitutional entitlement
5.
to broadcast criminal trials, it has also previously expressed skepticism of the benefit of
2
television cameras in the courtroom. In Estes v. Texas, 381 U.S. 532 (1965), it noted:

As has been said, the chieffunction of our judicial machinery is to
ascertain the truth. The use of television, however, cannot be said
to contribute materially to this objective. Rather its use amounts to
the injection of an irrelevant factor into court proceedings. In
addition experience teaches that there are numerous situations in
which it might cause actual unfairness-some so subtle as to defy
detection by the accused or control by the judge.

Id at 544-45 (emphasis added). The Court further noted,
The television camera is a powerful weapon. Intentionally or
inadvertently it can destroy an accused and his case in the eyes of
the public. While our telecasters are honorable men, they too are
2

While the Chandler Court ultimately concluded that Estes "did not announce a
constitutional rule that all photographic or broadcast coverage of criminal trials is inherently a
denial of due process," it did not overrule Estes. It concluded that Estes found a denial of due
process based on the facts of that case and did not disturb that ruling. 449 U.S. at 573.
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human. The necessity for sponsorship weighs heavily in favor of
the televising of only notorious cases, such as this one, and
invariably focuses the lens upon the unpopular or infamous
accused. Such a selection is necessary in order to obtain a sponsor
willing to pay a sufficient fee to cover the costs and return a profit.
We have already examined the ways in which public sentiment can
affect the trial participants. To the extent that television shapes
that sentiment, it can strip the accused of a fair trial.

The State would dispose of all these observations with the simple
statement that they are for psychologists because they are purely
hypothetical. But we cannot afford the luxury of saying that,
because these factors are difficult of ascertainment in particular
cases, they must be ignored.
!d. at 549-50 (emphasis added).

6.
In short, the analysis this Court must undertake in deciding whether to grant
expanded media coverage of Mr. Holmes's trial includes the weighing of a supposed benefit to
the public as a matter of state court policy against Mr. Holmes's state and federal constitutional
rights. 3
7.
Furthermore, Mr. Holmes disputes any suggestion by the media that the Court
should assume some sort of "presumption" in favor of televising the trial. See Pleading C-134,
p. 2 (citing People v. Wieghard, 727 P.2d 383 (Colo. App. 1986)). Because the media has no
First Amendment right to televise a trial, there is no "presumption of openness" the defense must
overcome. Cf Press-Enterprise v. Co. v. Superior Court ("Press-Enterprise f'), 464 U.S. 501
(1984). While the Court of Appeals noted in Wieghard that the trial court in that case held that
the "presumption was in favor of open coverage," this standard was not expressly adopted by the
Court of Appeals. Rather, the appellate court merely found, with relatively cursory treatment,
that the trial court did not abuse its discretion in allowing expanded media coverage of the trial
given the facts of that case. Notably, the defense did not present any evidence - or even any
argument, it appears- in support of its opposition to expanded media coverage in Wieghard.
II.

The Assumption that Televising a Trial Provides an Unqualified Benefit to
the Public is Fallacious.

8.
The rationale underlying Colorado's expanded media coverage policy- and the
media petitioners' argument - is that televising trials provides an unqualified and obvious benefit
to the public. The media petitioners cite to Chief Justice Mullarkey's 2002 order allowing a
national television network to videotape and broadcast entire criminal proceedings, which states
3

There are other state court policy matters, of course, that must also be weighed and can
also militate against expanded media coverage, including whether there is a reasonable
likelihood that such coverage will unduly detract from the solemnity, decorum, and dignity of the
court and whether the coverage would create adverse effects that would be greater than those
caused by traditional media coverage.
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that "[i]t is in the interest of justice that the public understand as fully as possible the operation of
the justice system, including the courts." Pleading C-134, Exhibit B.
9.
The media petitioners further argue that expanded media coverage is
"encourage[ d]" by the Colorado Supreme Court "because of the importance of open courts and
the educational benefits of allowing the public to see judicial proceedings." Pleading C-134, p. 3.
10.
However, the notion that allowing television cameras into the courtroom to record
and broadcast the entirety of a criminal trial is of unquestionable benefit - and no cost - to the
public, is inherently flawed for several reasons.
11.
First, on a basic level, it cannot be disputed that the primary objective of the
media executives who are seeking to televise this (or any) trial are running a business. Their
primary goal is to attract viewers and make money, not necessarily to educate and enlighten the
public on the functioning of the criminal justice system. The Supreme Court acknowledged this
very fact in Chandler, when it noted:
Selection of which trials, or parts of trials, to broadcast will
inevitably be made not by judges but by the media, and will be
governed by such factors as the nature of the crime and the status
and position of the accused-or of the victim; the effect may be to
titillate rather than to educate and inform. The unanswered
question is whether electronic coverage will bring public
humiliation upon the accused with such randomness that it will
evoke due process concerns by being "unusual in the same way
that being struck by lightning" is "unusual." Furman v. Georgia,
408 U.S. 238, 309, 92 S.Ct. 2726, 2762, 33 L.Ed.2d 346 (1972)
(STEWART, J., concurring). Societies and political systems, that,
from time to time, have put on "Yankee Stadium" "show trials" tell
more about the power of the state than about its concern for the
decent administration of justice-with every citizen receiving the
same kind of justice.
449 U.S. at 580.
12.
As Nancy Marder, Professor of Law and Director ofthe Justice John Paul Stevens
Jury Center at the Chicago-Kent College of Law wrote in a recent Arizona State Law Journal
article, "On a practical level, television network executives are proponents of cameras in the
courtroom because they are in the business of providing entertainment . . . . The network
spokesmen highlight the educational value of having cameras in the courtroom, but viewers look
for entertainment and network executives try to provide it. Viewers are unlikely to watch if the
program is offered as a civics lesson, even though it might be educational." Nancy S. Marder,
The Conundrum ofCameras in the Courtroom, 44 Ariz. St. L.J. 1489, 1528 (2012).
13.
Clips of the footage gained from filming the trial that are shown on the evening
news are not only likely to be short and incomplete, but selected for their ability to enhance or
arouse the emotional experience of the viewers watching the story. See Cristina Carmody Tilley,
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I am a Camera: Scrutinizing the Assumption that Cameras in the Courtroom Furnish Public
Value by Operating as a Proxy for the Public, 16 U. Pa. J. Const. L. 697, 736 (2014).
14.
Even "gavel to gavel" televised coverage of a trial will invariably be produced
and packaged in such a way as to generate ratings and produce income for networks. As Peter
Arenella, Professor Emeritus at UCLA Law School who worked with print and television
reporters during the O.J. Simpson murder trial, points out in an analysis of the costs and benefits
of televising high profile trials he wrote after the Simpson trial:
[O]ne cannot analyze "gavel to gavel" televised coverage of a trial
by a commercial television station without examining how
television packages its coverage. When testimony grinds to a halt
because of an objection necessitating a side-bar conference,
television must fill the silence with something besides
commercials. Enter the legal pundit.
Regardless of the pundit's ethics and competency, he soon realizes
that television commentary must resemble television news: quick,
snappy sound-bites, good humor, and a pleasing presence to the
eye. Pausing to actually consider one's answer to an anchor's
question violates television's aesthetic which abhors silence.
Thinking silently to oneself works poorly in a visual medium. The
pundit is there to educate, to explain legal principles and
procedures in a common sense fashion that avoids legal jargon,
but he better do it in an entertaining manner or go back to his day
job.
Verbal nuance and complexity don't play well on television. Since
anchors worry that the audience will get impatient with protracted,
complicated answers that offer no sharp resolution, they often ask
questions that impose their own sense of clarity and closure--"who
is winning and who is losing? Is the defense acting like the 'dream
team' in the courtroom today?" Commercial television's coverage
of trials mimics its coverage of political campaigns; questions
focus more on strategy than substance. And questions of substance
must be answered in a manner that does not offend current
conceptions of political correctness. If the anchor asks the pundit,
"will the race card strategy work?" an answer that suggests the
question itself is misleading and unhelpful is not an option. Such a
response will undermine the anchor's credibility with her viewers.
All of these problems have a common theme: television transforms
what it shows into an entertainment for the viewing audience. As
Neil Postman observed,

[T]he problem is not that television presents us with
entertaining subject matter but that all subject
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matter is presented as entertaining. Entertainment
is the supra-ideology of all discourse on television.
No matter what is depicted or from what point of
view, the overarching presumption is that it is there
for our amusement and pleasure.
Arenella, Televising High Profile Trials: Are We Better Of! Pulling the Plug?, 37 Santa Clara L.
Rev. 879, 895-96 (1997) (emphasis added).
15.
In short, the courtroom camera does not "bypass media interpretive filters," nor
does it provide its viewing audience "a complete and undistorted view of courtroom
proceedings." !d. at 893. "The camera does not offer an undistorted view of the trial free of
media interpretive filters because it is a media filter." !d. at 899.
16.
Even setting aside the fact that the media industry's goal of providing
entertainment to viewers will distort its packaging and production of trial footage, a law review
article published this year by Cristina Carmody Tilley, a former journalist and currently a Senior
Lecturer in Residence at Loyola University Chicago School of Law, argues that empirical
evidence indicates that "[t]elevision news is demonstrably worse than public attendance or
camera-free media at transmitting objective information." Tilley, I am a Camera, 16 U. Pa. J.
Const. L. at 727. Television news "appears to actually inhibit information comprehension and
retention when compared with other media." Indeed, "[s]everal studies have shown that given
identical verbal texts, television viewers recall far less than print readers." !d. at 728.
17.
The reason for the inferiority of television as a means of educating and informing
viewers is because of "limits on human ability to process divergent informational cues." !d. at
729. Tilley explains that television news often requires a viewer to process inconsistent verbal
and visual cues that exceed his processing capacity. In other words, the verbal text of television
news stories often do not have sufficient semantic overlap with the image that is shown along
with it -the pictures do not illustrate the news text. !d. at 731.
18.
Moreover, when the image accompanying a television news story is "vivid," as
measured by "its emotional interest, potential to trigger images, and sensory, spatial or temporal
proximity," the images have a tendency to provoke emotional reactions among viewers or
prompt them to form opinions. "While recall of specifics from a television news story may be
minimal ... in the long-term, viewers emerge with general judgments about the content of an
item." !d. at 733 (internal quotations omitted).
19.
While Tilley acknowledges that there is little specific data on whether the
production techniques that yield these results appear in trial-specific news stories that feature
courtroom footage, she cites to several "broad studies that consider television trial coverage,"
which "hint that trial stories feature the same characteristics that inhibit the transmission of
information in other broadcast news." !d. at 734.
20.

From these studies, Tilley reaches a preliminary conclusion that:

6

[T]elevision news coverage of court proceedings using footage
from in-court cameras is unlikely to furnish the informationdependent public values identified by the [Supreme] Court as
justifying [a First Amendment right of] access. The footage is
generally reduced to a very short clip, and it seems that reporters
often lay a voiceover on top of the live sound in the clip, increasing
the opportunity for semantic divergence and decreasing the
likelihood of recall or comprehension. Further, footage does not
seem to be selected to enrich the informational content of
coverage, but rather to enhance the emotional experience of
watching the story. And there is some evidence that when footage
is available, reporters narrow their focus to in-court events rather
than seeking to place stories in social context.

Id at 734.
21.
Additionally, Arenella and others point out that while media lawyers frequently
claim that the courtroom camera simply allows members of the public who cannot attend the trial
to do so figuratively, this is an overly simplistic argument that is not actually true.
22.
courtroom:

The single courtroom camera does not accurately depict the atmosphere of the

One of the First Amendment values fostered by the constitutional
right to attend criminal trials is that courtroom observers can
experience and appreciate the trial's symbolic rituals which convey
respect for the rule of law. When the judge enters the courtroom at
the beginning of each trial session, a quiet hush usually spreads
quickly through the audience. When the jurors enter the jury box,
their physical separation from the other trial participants and the
courtroom audience reminds everyone of their power and
responsibility. Very little of this somber and august emotional
atmosphere is captured by a single courtroom camera which
focuses primarily on the witness stand.
Arenella, supra, at 893.
23.
Moreover, the camera "can affect the television viewer's judgment about a
witness' credibility," not only because the "camera is kinder to some than others," but because it
cannot capture "the atmosphere of the courtroom and the demeanor, gestures, and emotions of
the trial participants." Id at 899. Arenella argues, "The television camera seduces us into
thinking we can be unseen observers, but it subtly transforms the events it transmits." Id at 892.
24.
Television media also has a tendency to "exaggerate the insignificant while
trivializing what is important." Id at 894. Arenella notes:
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Because television is a visual medium, it often lends undue
importance to legally insignificant events that have dramatic visual
appeal. Heated exchanges between members of the prosecution
and defense team during the Simpson trial, which occurred outside
the jury's presence, frequently triggered extensive media
commentary on days where important but subtle points in
testimony before the jury escaped scrutiny.
!d. at 894-95.

25.
Finally, televising a high-profile trial does not always enhance the public's respect
and appreciation for the criminal justice system. Arenella argues that in high profile cases where
the public disagrees with the verdict, televising the trial actually decreases the public's respect
for the system.
26.
"[T]elevising a high profile case increases the risk that the American public will
feel entitled and empowered to come to their own resolution of the case," he writes. !d. at 906.
"The 'viewing' public sees itself as the 13th juror because it has considered the 'same evidence'
as the real jurors. The media feeds the public's sense of entitlement by polling them to
determine whether their verdict coincides with the trial jury's decision. The jury is supposed to
represent the community, but televising the trial makes the actual jurors unnecessary surrogates
for direct democracy in action." !d.
27.
While this effect can also occur even when a high-profile case is not televised,
Arenella still argues that when the public disagrees with the verdict in a high-profile case that has
been televised, there is an even stronger negative effect on the public's view of the criminal
justice system for this reason:
Televising the trial gives the viewing audience the sense that they
are in the same privileged position as the jurors and therefore are
entitled to condemn the jury for disagreeing with the viewers'
verdict. The possibility that the actual trial jurors acted in good
faith, followed their legal instructions, deliberated with each other,
and came to a unanimous consensus that the prosecution had not
proven its case beyond a reasonable doubt hardly gets lip service.
Instead, the media and the public look for more sinister
explanations--jury nullification, racism, hidden agendas, stupidity,
sleazy defense lawyers fabricating defenses--for how the trial
jurors could have made such an obvious mistake.
!d. at 906-07. Obviously, the public response to unpopular verdicts in high-profile televised
cases - fueled by the media - does not always reflect an accurate understanding of the legal
issues. Yet "[t]elevising the trial gives the public the false impression that there is no reason to
defer to or trust the jury as the community's representative because the trial now speaks directly
to the community." !d. at 908.
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28.
"High profile trials are by definition aberrations. Watching video clips from these
trials does not teach the television audience how our criminal justice system usually functions.
Yet, the public views these trials as a test of the system's legitimacy; a test which the system
flunks whenever the verdict does not coincide with the majority's preference." Arenella, supra,
at 911.
29.
Arenella's words ring even truer in today's age of social media, which allows for
rapid dissemination of information in a manner that far surpasses the electronic media that was
available to the public at the time of the Simpson trial.
III.

Even if Televising the Trial Provides Some Benefit to the Public, the Factors
the Court Must Consider in Determining Whether to Grant this Request
Weigh Against Televising This Trial.

30.
For the reasons articulated above, the Court should be skeptical of the media
petitioners' claim that televising this trial will convey an obvious benefit upon the public.
Moreover, if any "benefit" from televising the trial is nonexistent or, at best, slight or
insignificant, the negligible weight of such a "benefit" must factor into the Court's analysis when
considering the potential costs, which are significant.
A.

There is a Reasonable Likelihood that Expanded Media Coverage Would Interfere
with the Rights of the Parties to a Fair Trial.

31.
There are several reasons why there is a reasonable likelihood that allowing the
media to televise this trial would interfere with Mr. Holmes's constitutional right to a fair trial.
32.
First, the defense reiterates the statement it made in its reply in support of its
request to close voir dire, in which it argued:
There have been numerous instances since the inception of this
case where members of the media and public have harassed
individuals connected with this case. The prosecution has made
statements on the record about the harassment victims have felt at
the hands of the media, and the defense team submitted affidavits
early on in the case about how their efforts to conduct their
investigation have been thwarted by the media's overzealous
pursuit of victims and witnesses in this case.
Reply in Support of Motion D-154a, p. 3. Specifically, counsel refer to the affidavit that was
attached to the defense's Response to Court's Order Allowing Opportunity to Submit Additional
Documents re: Motion to Unseal Redacted Information [C-013], which was filed ex parte and
under seal on October 22, 2012, and describes with specificity the defense's difficulty in
securing witnesses' cooperation early on in the case because of the media's unrelenting behavior.
33.
The defense also refers to Assistant District Attorney Lisa Teesch-Maguire's
arguments made in open court on October 11, 2012 about the media's harassment of the victims
and witnesses in this case. See generally Transcript, October 11, 2012, pp. 13-20. Ms. Teesch9

Maguire described victims and witnesses who are "afraid to go into their backyard because
there's helicopters trying to take pictures of their minor children just because their family
members were killed in this case." !d. at 14. She further described a witness who "has been
unable to live in her house ever since she became a witness in this case because she's so
concerned for her safety." !d. Ms. Teesch-Maguire concluded that "the media can decide if the
media wants to be responsible for continuing to endanger the safety and privacy of the survivors
of this tragedy. But the ... government has to make all reasonable attempts to protect the
victims and their immediate family members from harm, harassment, intimidation, or retaliation
arising from cooperating in the prosecution of this case." !d. at 19.
34.
Given the high-profile nature of this case, victims and witnesses may well be
intimidated by the prospect of testifying at trial even if expanded media coverage is not
permitted. However, it is also difficult to argue that the apprehension that victims and witnesses
may feel about cooperating and participating in this case will not be infinitely magnified by the
prospect that a recording of their actual testimony may be broadcast on television (and/or the
internet and social media) for the entire nation to see. Thus, if the Court chooses to televise the
trial, it runs the risk of victims and witnesses withdrawing their cooperation in this case, which
would in tum adversely impact Mr. Holmes's due process right to a fair trial and reliable
sentencing proceeding.
35.
The defense is particularly concerned about its ability to secure the continuing
cooperation of important mitigation witnesses who may testify at any sentencing hearing in this
case. The defense has had numerous conversations with potential mitigation witnesses who have
expressed a desire to support Mr. Holmes, but who have simultaneously articulated serious
reservations about testifying because of concerns over their privacy and the high-profile nature
of the case. 4
36.
Needless to say, counsel predict that a number of these witnesses would be even
more reluctant to participate in an effort to save Mr. Holmes's life after watching the merits
phase of the trial on television and the likely media spectacle that would accompany the
televising of this trial. If the Court allows the trial to be televised, there is a significant risk that
Mr. Holmes's right to present a defense, call witnesses on his own behalf, and his right to a fair
trial and a reliable sentencing proceeding will be jeopardized. See, e.g., Holmes v. South
Carolina, 547 U.S. 319 (2006); Sheppard v. Maxwell, 384 U.S. 33 (1966); Estes v. Texas, 381
u.s. 532 (1965).
37.

As Arenella points out:
Put yourself in a potential witness's situation. Will the fact that
what you say on the witness stand will be scrutinized by talk show
guests, legal pundits, and ordinary citizens glued to their sets be of
concern to you? Will the possibility that your identification on a
witness list might trigger media investigations into your character
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Because this involves confidential matters of defense investigation and strategy, counsel
are willing to provide the Court with more specific information about their efforts in this regard
on an ex parte basis if the Court so desires.
10

and past offend your sense of privacy? Regardless of whether a
high profile trial is televised, its notoriety will provide an incentive
for some and a disincentive for others to come forward. But, the
courtroom camera increases the stakes exponentially for those who
crave recognition or anonymity .... Those putative witnesses who
do not come forward to protect their privacy are less likely to have
deluded themselves about having material information. Indeed,
they have the incentive to discount the importance of their
information; if only to feel better about their decision not to
volunteer it . . . . What is beyond dispute is what media lawyers
deny: televising the trial has an impact on the decision-making
process of potential witnesses.
Arenella, supra, at 903.
38.
Furthermore, broadcasting this trial on television may impact the content of
witnesses' testimony. As another commentator noted, "Even those witnesses who voluntarily
participate may give altered testimony, either because they have listened to other testimony on
television against a judge's orders, or merely because the idea of their words being broadcast to
an audience of thousands is frightening and unnerving." Audrey Maness, Does the First
Amendment's "Right of Access" Require Court Proceedings to Be Televised? A Constitutional
and Practical Discussion, 34 Pepp. L. Rev. 123, 166-67 (2006).
39.
Televising the trial would also pose additional threats to the integrity of the jury.
The Court has denied the defense's motion to sequester the jury. See Order re: Motion D-068.
The Court reasoned that "even if sequestered, ... it would not be realistic, or fair, to order
sequestered jurors to have absolutely no access to smart phones and similar electronic devices,
email, the internet, the television, the radio, and newspapers for four months. It would be
equally unrealistic and unfair to ask sequestered jurors to have no contact with any family
members or friends during the pendency of the trial." !d. at 2.
40.
While this case will receive extensive media coverage even if the proceedings are
not televised, the media scrutiny and attention will be exponentially greater if the media is
permitted to broadcast the trial on television or online. This will exacerbate the difficulty the
Court will have in ensuring that the jurors are able to comply with the Court's orders regarding
media consumption. If the trial is televised - particularly if "gavel-to-gavel" coverage is
broadcast - jurors will be far more likely to inadvertently expose themselves to coverage of the
trial themselves while watching television or consuming news media about other topics online.
It is also more likely that friends and family members of jurors will view portions of the trial and
may be unable to resist the temptation of discussing the case with jurors despite the Court's
instructions to the contrary. Allowing the trial to be televised will also exponentially increase the
possibility that jurors learn (either on their own or through friends and family) about arguments
during the trial that take place outside of their presence. In short, although ensuring that jurors
adhere to the Court's admonitions regarding the consumption of media will be a difficult task as
it is, it will be that much more difficult if the media is permitted to televise the trial.
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41.
Broadcasting the trial would also undermine the Court's ability to ensure that its
sequestration order is effective with respect to witnesses. As Arenella points out:
The courtroom camera also destroys the value of a very common
trial procedure designed to enhance the reliability of the factfinding process: sequestering witnesses from the trial so that their
testimony is not affected by hearing other witnesses testify.
Keeping future witnesses outside the courtroom is useless because
the trial is no longer confined to the courtroom's physical space.
Judges can order prospective witnesses not to watch the trial on
television but policing such commands is impossible.
Arenella, supra, at 903.
42.
Additionally, allowing the media to broadcast this high-profile trial will
irreparably taint the jury pool if it is ever re-tried as a result of a mistrial, hung jury, or reversal.
43.
Moreover, while the media petitioners seem to casually suggest that televising the
proceedings will have no impact on any of the trial participants, there is no sound empirical
evidence to support this assertion. Indeed, "there are few reliable empirical studies documenting
the effects of cameras in the courtroom." Marder, supra, at 1546. While some studies indicate
that "the majority of respondents did not experience the negative effects anticipated," there are a
number of limitations to these studies, many of which are methodologically flawed or involved
self-reporting. !d. at 1549. 5
44.
Moreover, a survey conducted from a Federal Pilot Program allowing
experimentation with expanded media access in federal courtrooms from the early 1990s (which,
incidentally, resulted in a ban on all photography, radio, and television broadcasting within the
5

Arenella also questions the validity and significance of these studies:
Does the courtroom camera and its two audiences have any impact
on the trial's participants; the witnesses, the trial attorneys, the
judge, and jury? Sager and Frederiksen cite empirical studies
showing that the "impact of electronic media coverage of
courtroom proceedings--whether civil or criminal-- is virtually
nil." But these studies focused primarily on two issues: did the
cameras distract witnesses, attorneys, and jurors by making them
so self-conscious that they would perform their roles less
competently and would the presence of the camera make witnesses
and jurors less willing to participate in the process. Left unasked
was the critical question of whether televising high profile cases
provides incentives for all of the trial's participants to view their
own roles somewhat differently with consequent changes in their
behavior and decision-making.

Arenella, supra, at 902.
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courtroom) reported that 64 percent of participating judges surveyed "stated that cameras made
witnesses more anxious, 46 [percent] thought cameras made witnesses less willing to appear in
court, and 41 [percent] found that cameras distracted witnesses." Maness, supra, at 167. These
statistics were "supplemented by serious concerns from trial attorneys, who stressed that cameras
may prevent witnesses and parties from testifying on sensitive matters, and that damaging
accusations made at trial might persist after the trial, even if the defendant were vindicated." !d.
B.

There is a Reasonable Likelihood that Expanded Media Coverage Would Unduly
Detract from the Solemnity, Decorum and Dignity of the Court.

45.
Allowing expanded media coverage of this case also presents a reasonable
likelihood, if not a serious possibility, that the solemnity, decorum, and dignity of these
proceedings will be undermined.
46.
There is no proceeding more serious in American criminal law than a capital trial,
where an individual defendant's life is at stake. Moreover, this case involves a devastating
tragedy that has impacted the lives of scores of victims and witnesses. Needless to say, the trial
in this case should be conducted in a way that imbues the proceedings with the maximum
solemnity, decorum, and dignity possible.
As argued in Section II, above, televising these proceedings exponentially
47.
increases the risk of an ensuing media circus. A comparison between the trial of O.J. Simpson,
which was televised, with the trial ofTimothy McVeigh, which was not, is illustrative:
Opponents of cameras in federal courtrooms view the state court
criminal trial of O.J. Simpson as an example of a case in which the
presence of cameras in the courtroom detracted from the dignity of
the proceedings. There have been different explanations for the
circus-like atmosphere of the O.J. Simpson trial--from the
omnipresent commentators on the courthouse steps to the
celebrities involved in the case to the personalities of the lawyers
and judge--but one recurring explanation was that gavel-to-gavel
television coverage led to trial as entertainment rather than serious
business. In contrast, Timothy Me Veigh, charged with the
Oklahoma bombing, received a trial in federal district court before
Chief Judge Richard Matsch, which was held up as a model. The
dignity of the proceeding was attributed to the absence of cameras
(though there was closed-circuit coverage for the victims in
Oklahoma City): [T]he McVeigh trial worked so well, camera foes
say, because the judge, lawyers, witnesses, and jury were not
performing for a national audience.
Marder, supra, at 1517-18.
48.
Marder notes that "[s]tate surveys after high-profile trials provide the strongest
indication that cameras have caused harms in state courts. In a survey of 600 judges,
prosecutors, and public defenders in California, conducted after the state criminal jury trial of
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O.J. Simpson, the results suggested that cameras had compromised the dignity of the courtroom
and left the public with qualms about the state court system." !d. at 1549. Indeed, sixty-three
percent of those surveyed "believed that cameras impaired judicial dignity." !d. at 1550.
49.
Moreover, at its core, the courtroom is a workplace for the Court, staff, and
attorneys in this matter. "Although the trial judge relies on briefs and cases to draft the opinion,
the judge also relies on the evidence that was presented in the courtroom. The point is that
currently the courtroom is where the judge gleans much of the information necessary to decide
[issues pertaining to] the case. Although writing and research take place in chambers, much of
the fact-finding, assessing of witness credibility, and testing of legal arguments take place in the
courtroom." Marder, supra, at 1538-39.
50.
The Court should take pause before transforming this workplace into a 'set' for
the entertainment of the public, which will most certainly detract from the solemnity of these
proceedings. "Our courtrooms are among the last refuges for rational discourse in a world
drowning in hype. 'Once we convert the courtroom to a 'set,' we transform the lawyers,
witnesses, and judges into 'performers."' Arenella, supra, at 892.
51.
Finally, the Court should also take the privacy and the safety of the participants of
the trial into consideration when evaluating whether to grant expanded media coverage in this
case. Even if the Court were to put prophylactic measures into place designed to protect the
dignity and privacy of witnesses and jurors, in this age of social media, one mistake cannot be
undone:
Cameras in the courtroom make the job of protecting privacy
interests that much more difficult, as some state court judges have
observed, particularly in high-profile cases. Even when state court
judges try to balance the public and privacy interests by narrowly
tailoring what can and cannot be captured by cameras, mistakes
can occur. Once the image has been broadcast, even if done
inadvertently, it is out there for all to see.
Marder, supra, at 1542.
52.
The more television exposure this case has, the greater the risk to the safety of the
participants. As Maness notes:
Broadcasted witness testimony even follows the witness after the
trial has ended - Pablo Fenjves of the notorious O.J. Simpson
murder trial noted that he had strangers approach him in the
supermarket and he had even received death threats. This raises
another substantial concern: the safety and privacy of trial
participants. Though most trial participants realize that some level
of privacy is readily sacrificed when one is involved in a public
trial, this sacrifice becomes exponentially greater when cameras
provide exposure to the national, rather than just local, community.
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Maness, supra, at 166-67. 6
53.
Jurors and defense attorneys in the Casey Anthony case similarly received death
threats and public vilification after the not guilty verdict in that trial, which was broadcast on
CNN's HLN. See Clinton T. Speegle, The Socially Unpopular Verdict: A Post-Casey Anthony
Analysis of the Need to Reform Juror Privacy Policy, 43 Cumb. L. Rev. 259, 267 (2012-13).
54.
In an article published following the Anthony verdict, journalists from the New
York Times noted how social media has complicated the televising of trials:
Thanks in large part to Ms. [Nancy] Grace and her cable channel,
HLN, the viewing public was captivated by Caylee Anthony's
death and Casey Anthony's trial to a degree that has not been seen
in years, even drawing comparisons in some quarters to the 0. J.
Simpson trial. Thanks to social networking Web sites like
Facebook, members of the public reacted to every moment of the
televised testimony in real time, driving even more coverage on
national morning news programs and on local newscasts.
"The 0. J. trial may have had broader media attention; however,
social media platforms were not in place at that time, so the
collective echo chamber has been unprecedented," said Brent
Idarola, a Frost & Sullivan analyst who follows social media.
The trial, Mr. Jdarola said, raised a question of whether "this
makes for a good case against cameras in the courtroom."

Brian Stelter and Jenna Wortham, Watching a Trial on TV, Discussing It on Twitter, N.Y. Times,
July 6, 2011, at A14 (emphasis added).
C.

Expanded Media Coverage Would Create Adverse Effects Which Would be
Greater than Those Caused by Traditional Media Coverage

55.
As all of the foregoing demonstrates, there is a significant cost - both to the
public as well as to the participants of this case - associated with televising this high-profile trial
that is different and greater than traditional media coverage.
56.
Rather than serving as a benefit to the public, allowing expanded media coverage
of this case will have an adverse effect on the public for all of the reasons articulated in Section
II, above.
57.
In addition, it is reasonably likely that allowing expanded media coverage of this
case will have significant adverse effects on the participants of this case, as explained in
subsections A and B of section III, above.
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58.
Some of the concerns expressed in this pleading about the adverse effects
involved in allowing Mr. Holmes's trial to be televised are apparent from lessons learned in other
high-profile cases. While these lessons and arguments are not entirely specific to Mr. Holmes's
case, this case shares many of the features of the other cases mentioned in this pleading, given
the significant media attention it has received and the breadth of the tragedy involved. Other
concerns articulated above are based on actual events that have occurred in this case.
59.
However, none of these concerns are purely hypothetical. All of them - even
those arising from issues occurring in other cases - are based on real events. As the United
States Supreme Court noted in Estes v. Texas, 381 U.S. 532, 549-50 (1965), "The State would
dispose of all these observations with the simple statement that they are for psychologists
because they are purely hypothetical. But we cannot afford the luxury of saying that, because
these factors are difficult of ascertainment in particular cases, they must be ignored."
Conclusion

60.
The Court should deny the media petitioners' request for expanded media
coverage. Not only does it pose significant risks to Mr. Holmes's constitutional rights, the safety
and security of the trial participants, and the solemnity and dignity of the proceedings, it will
provide little, if any, benefit to the public.
Mr. Holmes files this response, and makes all other motions and objections in this case,
whether or not specifically noted at the time of making the motion or objection, on the following
grounds and authorities: the Due Process Clause, the Right to a Fair Trial by an Impartial Jury,
the Rights to Counsel, Equal Protection, Confrontation, and Compulsory Process, the Rights to
Remain Silent and to Appeal, and the Right to be Free from Cruel and Unusual Punishment,
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth,
Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the United States
Constitutions, and Article II, sections 3, 6, 7, 10, 11, 16, 18, 20, 23, 25 and 28 of the Colorado
Constitution.

Daniel King (No. 26129)
Chief Trial Deputy State Public Defender

Tamara A. Brady (No. 20728)
ChiefTrial Deputy State Public Defender

Kristen M. Nelson (No. 44247)
Deputy State Public Defender
Dated: September 4, 2014
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