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RENEWED MOTION FOR A PRE-TRIAL HEARING TO LITIGATE ISSUES 
SURROUNDING THE ADMISSIBILITY OF THE PROSECUTION'S PROFFERED 

VICTIM IMPACT EVIDENCE [D-168a] 

CERTIFICATE OF CONFERRAL 

The prosecution objected to Motion D-168. Because this pleading re-raises the relief 
requested in Motion D-168, the defense does not believe it is necessary to confer with the 
prosecution again on this issue. 

Mr. Holmes, through counsel, renews his request for a pre-trial hearing to litigate issues 
surrounding the admissibility of the prosecution's proffered victim impact evidence in this case. 
In support ofthis request, he states the following: 

1. In Motion D-168, the defense requested the opportunity for a pre-trial hearing to 
litigate issues surrounding the admissibility of victim-impact evidence in this case once the 
prosecution provided additional written disclosures about the nature of this evidence as requested 
in Motion D-167. 

2. The Court declined to grant the relief requested, claiming that "[t]he defendant 
cites no authority in support of his request, and the Court's research uncovered none." Order re: 
D-168, p. 8. The Court further noted that it "is optimistic that the People's final Rule 32.1(d)(2) 
disclosures will be sufficiently specific to allow it to assess, without proffers or a hearing, what 
victim impact evidence is relevant" and what victim impact evidence lacks probative value or is 
otherwise facially improper." !d. at 9. However, the Court stated that after the prosecution 
supplements P-40, it will "determine whether to stand by this ruling or amend it." !d. at 14. 
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3. The defense continues to believe that it is necessary for the Court to hold a pre-
trial hearing to address issues surrounding victim impact evidence. In the defense's view, it is 
imperative for the Court to make a pre-trial determination of the relevance and admissibility of 
each and every proposed victim-impact statement in order to protect the constitutional integrity 
of the trial. The defense disagrees with the Court's statement that there is no authority or 
precedent for such a procedure. As discussed in paragraph 8 of Motion D-168, as well as 
extensively in the defense's Response to P-83, a number of states have adopted similar 
procedures requiring both detailed written notice of proposed victim impact evidence as well as a 
pre-trial hearing to determine admissibility. See, e.g., Turner v. State, 486 S.E.2d 839, 841-42 
(Ga. 1997); State v. Muhammad, 678 A.2d 164, 179-81 (N.J. 1996); Cargle v. State, 909 P .2d 
806, 828 (Okla. Crim. App. 1995); State v. Nesbit, 978 S.W. 2d 872, 891 (Tenn. 1998). 

4. The Court states that "without a legal basis, [it] is uncomfortable requiring the 
prosecution to present detailed proffers at a hearing with respect to all victim impact witnesses so 
that their anticipated testimony may be analyzed." Order re: D-168, pp. 8-9. While the defense 
certainly will not endeavor to tell the Court how it should feel, from its perspective, the prospect 
of a pre-trial hearing to address the admissibility of victim impact evidence is the constitutionally 
prudent course of action, not something that should make any court uncomfortable. The defense 
knows of no case where a trial court was criticized for scrutinizing proposed victim impact 
evidence too carefully prior to trial or giving a capital defendant too much procedural due 
process. To the contrary, the precedent the defense has been able to locate above uniformly 
commends pre-trial procedures designed to carefully screen proposed victim-impact evidence for 
admissibility. This is so presumably because courts universally recognize how powerful and 
emotional victim impact evidence is by nature and how "problematic" such evidence can easily 
become. United States v. McVeigh, 944 F.Supp. 1478, 1491 (D. Colo. 1996). 

5. If the Court declines to revisit its ruling denying the defense an opportunity for a 
pre-trial evidentiary hearing on the admissibility of the prosecution's proffered victim-impact 
evidence, the defense alternatively proposes that the Court at a minimum take the prophylactic 
measure akin to the one described in State v. Wakefield, 921 A.2d 954, 1008 (N.J. 2007), a case 
cited by the prosecution in P-83. In addition to requiring the victim impact statements to be 
reduced to writings in advance of trial, and in addition to conducting a Rule 104 hearing that 
resulted in the written statements being "substantially redacted" so as to be "free of inflammatory 
comments or references," the trial court took the added step of requiring that the victim impact 
statements be read first outside the presence of the jury at trial so "the trial court could gauge 
both the content and the delivery of the statements." !d. 

6. Along the same lines, the defense suggests that at a minimum, the Court conduct a 
"dry run" of the victim-impact testimony outside the presence of the jury at trial. The 
prosecution would call the victim-impact witness to the stand and go through the witness's entire 
testimony before the jury hears it. This "dry run" would enable the Court to more accurately 
gauge the content and delivery of the statements to assess for whether any of the testimony is 
likely to run afoul of C.R.E. 401, 403, or the state or federal constitutions. 

7. A "dry run" would also address another significant concern of the defense. The 
defense is extremely concerned about how to go about preserving its specific objections to the 
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actual victim impact testimony that is elicited at trial in a sensitive and respectful manner. 
Especially if the defense is not afforded an opportunity to preview the actual testimony of the 
victim impact witnesses in advance, it will be put in the position of potentially having to make 
contemporaneous objections interrupting grieving witnesses' testimony multiple times. 

8. The defense does not wish to be disrespectful to these witnesses, and it has 
serious concerns that potentially multiple contemporaneous objections will also appear 
insensitive or rude to jurors. Jurors could form an unfavorable impression of the defense, which 
could in tum impact their ability to be fair and impartial. See, e.g, Harris v. People, 888 P.2d 
259, 264 (Colo. 1995) (right of trial by jury comprehends "a fair verdict, free from [influences] . 
. . which tend to destroy the fairness and impartiality of the jury"); U.S. Const. amends. VI, XIV; 
Colo. Const. art. II, sees. 16 & 25. 

9. Providing the opportunity for a "dry run" immediately before this evidence is 
presented to the jury would minimize the amount of disruption the defense would have to cause 
during a victim impact witness's actual testimony before the jury. It would allow the defense a 
chance to make its objections to specific testimony on the record in advance, and would give the 
Court a chance to rule on these objections outside the presence of the jury. It would also allow 
the prosecution to give a more streamlined presentation of its testimony. 

10. Therefore, at a minimum, if the Court is disinclined to have a pre-trial hearing, the 
defense respectfully requests that the Court adopt this proposed procedure as an additional 
safeguard to protect Mr. Holmes's constitutional rights to procedural and substantive due 
process, a fair and reliable sentencing proceeding, and a fair and impartial jury. U.S. Const. 
amends. V, VI, VIII, XIV; Colo. Const. art. II, sees. 16, 18, 20 & 25. In fact, the defense 
believes that such a procedure would be prudent even in the event the Court grants a pretrial 
hearing regarding the admissibility of victim impact statements, as the trial court did in 
Wakefield. 
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Mr. Holmes files this motion, and makes all other motions and objections in this case, 
whether or not specifically noted at the time of making the motion or objection, on the following 
grounds and authorities: the Due Process Clause, the Right to a Fair Trial by an Impartial Jury, 
the Rights to Counsel, Equal Protection, Confrontation, and Compulsory Process, the Rights to 
Remain Silent and to Appeal, and the Right to be Free from Cruel and Unusual Punishment, 
pursuant to the Federal and Colorado Constitutions generally, and specifically, the First, Fourth, 
Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the United States 
Constitutions, and Article II, sections 3, 6, 7, 10, 11, 16, 18, 20, 23, 25 and 28 of the Colorado 
Constitution. 

Daniel King (No. 26129) 
Chief Trial Deputy State Public Defender 

~--
Kristen M. Nelson (No. 44247) 
Deputy State Public Defender 

Dated: July 3, 2014 

Tamara A. Brady (No. 20728) 
Chief Trial Deputy State Public Defender 
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District Court, Arapahoe County, Colorado 
Arapahoe County Courthouse 
7325 S. Potomac St., Centennial, CO 80112 
THE PEOPLE OF THE STATE OF COLORADO, 
Plaintiff 

v. 

JAMES HOLMES, 
Defendant cr COURT USE ONLY cr 
DOUGLAS K. WILSON, Colorado State Public Defender Case No. 12CR1522 
Daniel King (No. 26129) 
Tamara A. Brady (No. 20728) 
Chief Trial Deputy State Public Defenders 
1300 Broadway, Suite 400 
Denver, Colorado 80203 
Phone (303) 764-1400 Fax (303) 764-1478 Division 202 
E-mail: state. oubdef@coloradodefenders. us 

ORDER RE: RENEWED MOTION FOR A PRE-TRIAL HEARING TO LITIGATE 
ISSUES SURROUNDING THE ADMISSIBILITY OF THE PROSECUTION'S 

PROFFERED VICTIM IMPACT EVIDENCE [D-168a] 

Defendant's motion is hereby GRANTED __ DENIED __ . 

BY THE COURT: 

JUDGE Dated 
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I hereby certify that on __ '1..1-fl,.....-~=-------'' 2014, I 

mailed, via the United States Mail, 
- · _A'ilxed, or 

-v-- h h2and-delivered 

a true and correct copy of the above and foregoing document to: 

George Brauchler 
Jacob Edson 
Rich Orman 
Karen Pearson 
Lisa Teesch-Maguire 
Office of the District Attorney 
6450 S. Revere Parkway 
Centennial, Colorado 80111 

Fax: 72:874-85~ 
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