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This pleading is filed by the District Attorney for the 18th Judicial District. 

Introduction 

1. The Defendant has filed pleading D-137a, titled "RENEWED MOTION FOR 
SANCTIONS FOR PROSECUTORIAL INTERFERENCE WITH DEFENSE 
INVESTIGATION." The Defendant has ALSO filed pleading D-219, titled MOTION FOR 
DISCOVERY OF EMAILS AND OTHER WRITTEN COMMUNICATIONS SENT BY 
ARAPAHOE COUNTY DISTRICT ATTORNEY'S OFFICE TO VICTIM-WITNESSES IN 
THIS CASE. 

2. In this case the defendant is charged with twenty-four counts of Murder in the First 
Degree pursuant to Colo. Rev. Stat. § 18-3-102(1)(a) and (d); and one-hundred-and-forty counts 
of Attempted Murder in the First Degree pursuant to Colo. Rev. Stat. §§ 18-3-102(1)(a) and (d); 
18-2-101. The Defendant is also charged with Possession of an Explosive or Incendiary Device 
pursuant to Colo. Rev. Stat. § 18-12-109(2) for rigging explosives in an apartment complex in 
Aurora, Colorado on July 20, 2012. 1 Eighty-two victims are named in the People's Complaint 
and Information, approximately 100 additional homicide-victim family members are also 

1 These charges are merely accusations by the District Attorney; the Defendant is presumed innocent until and 
unless proven guilty. 
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statutory victims under the Colorado's Victims' Rights Act in this case, and approximately 1000 
more lay victim-witnesses were either present in the Century 16 theaters in Arapahoe County, 
Colorado on July 20, 2012 and witnessed the traumatic events that occurred or had friends and 
relatives who were injured or killed at the theater. 

3. The Defendant has filed one motion for sanctions (D-137a) alleging that one particular e
mail sent to the victims by the District Attorney's Office was improper, and the Defendant has 
filed an additional motion requesting that all e-mail and written communications from the 
District Attorney's Office to victim-witnesses in this case be discovered to the Defense (D-219). 
For the reasons articulated in this pleading, and for reasons articulated by the People in previous 
pleadings,2 the People respectfully request that the Court deny both of Defendant's motions, D-
137a and D-219. 

Factual Background And Timeline 

4. There are over 1000 victims in this case and approximately 3000 additional witnesses in 
this case. Due to the large number ofvictims in this case, and also because of media's ability to 
convey information almost instantaneously about this case to the public, e-mail communications 
to the victims and witnesses in this case are the most efficient means for the District Attorney's 
Office to convey timely case-related information to the victims and witnesses associated with the 
prosecution of this case. If there were fewer victims, the District Attorney's Office would prefer 
to have more frequent personal contact with the victims; but, given the number of victims in this 
case, and the large quantity of information that the District Attorney's Office is required to 
provide victims, e-mail communications are the only viable option for distributing large 
quantities of information to the victims in a timely manner. Now, the Defendant wishes to 
abridge even that meager communication mechanism utilized by the District Attorney in this 
particular case simply because the District Attorney's Office truthfully conveyed information to 
the victims in this case. 

5. Many of the victims and witnesses in this case have been confused and overwhelmed by 
the many individuals and organizations who have contacted the victims during the pendency of 
this case. Victims in this case have been approached by law enforcement personnel; law 
enforcement victim-advocates; community-based victim-advocates; personnel from the District 
Attorney's Office including prosecutors, victim-advocates; victim-compensation specialists, and 
investigators; countless reporters and media representatives; social-media bloggers; personnel 
from the Office of the State Public Defender including attorneys, investigators, and hired
contractors for the State Public Defender; organizations that want to enlist victims' help for anti
violence efforts, private civil attorneys working for plaintiffs, private attorneys working for the 
theater; attorneys working for the University of Colorado; attorneys working for other 
individuals; organizations looking to publish commercial materials related to law enforcement 

2 The People have previously responded to D-47, D-69, and D-137 regarding similar allegations. To the extent that 
the People's previous arguments also apply to these pleadings, the People also incorporate the People's previous 
arguments into this response. The representations made by the People in the responses to D-47, D-69, and D-137 
are still accurate representations of the People's conduct in this case. 
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responses in mass violence situations; organizations that want to enlist victims' help for anti
death-penalty efforts; organizations that want to enlist victims' help for mental-health initiatives; 
individuals who wish to publish books about the victims; individuals who have asked to make 
films featuring the victims; conspiracy theorists; and by groups of individuals supporting the 
Defendant, just to name a few. 

6. The presence of various law-enforcement and community-based victim-advocates and 
victim-outreach specialists has been particularly confusing for the victims, and often a cause for 
consternation for the victims. This is not the fault of the victims. It is very confusing for the 
victims because so many organizations have personnel with titles like "victim-advocate" or 
"victim-specialist." The victims were met by an outpouring oflaw enforcement advocates from 
the Aurora Police Department and from law enforcement agencies from across the state. Those 
advocates helped victims at the crime scene and in the days, weeks, and months following the 
shooting. At the same time, there was a fund set up for the victims by the Community First 
Foundation, and those funds were distributed by COV A, the Colorado Organization for Victim 
Assistance, where the victims were also introduced to victim-advocates who worked for COV A. 
The victims have also been introduced to victim-advocates in various community based 
organizations from across the country. Additionally, the victims were introduced to victim
advocates in the District Attorney's Office and victim compensation specialists in the District 
Attorney's Office. Since the inception of this case, the victims have been confused about which 
organization helps which victims with a particular or individual need or answers a particular 
question for the victims. Victims have repeatedly called the District Attorney's Office to request 
victim compensation, or request aid from COVA, and the District Attorney's Office directs those 
victims to the appropriate representative. Likewise, victims have called other organizations 
asking about court or case information, and those organizations have directed those victim calls 
to the District Attorney's Office. 

7. Understandably, victims and witnesses in this case have consistently reached out to the 
District Attorney's Office in an attempt to ascertain whether or not they should speak with these 
individuals. It is the habit and practice of the District Attorney's Office to always respond, ''The 
right to speak or not to speak to anyone about this case is completely your choice alone to make. 
You also have a right not to speak to the prosecution if you choose." It is also the habit and 
practice of the District Attorney's Office to always respond, "You have the right to ask people 
who they are, and who they work for, and ask for a main number of an organization where you 
can call the person back and verify where they work." It is also the habit and practice of the 
District Attorney's Office to always respond, "If you choose to speak with someone it is 
important that you just tell the truth." It is also the habit and practice of the District Attorney's 
Office to always respond, "Please know that you can set whatever parameters you would like for 
any potential conversations or interviews you choose to have in the future. The best way to 
ensure an accurate account of a conversation is to ask to record the conversation. You can have 
any potential conversations or interviews alone, you can ask to record the conversation, you can 
ask to have a law enforcement officer present during the conversation, you can ask to have a 
friend present, or you can ask to have me or someone else from the District Attorney's Office 
present." Finally, it is also the habit and practice of the District Attorney's Office to always 
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respond, "Please remember that anything that you say to anyone about this case may potentially 
be used in Court at some point during the pendency of this case." See Affidavits of Victims A
G. There is nothing improper about the prosecution's comments, and there is no law or Colorado 
rule that prohibits the prosecution team from telling witnesses this truthful information. The 
Defense cites no legal authority for the proposition that these communications are somehow 
illegal or improper. 

8. When the victims and witnesses in this case have reached out to the District Attorney's 
Office and specifically asked about individuals who have contacted them from the Office of the 
State Public Defender, when asked, the District Attorney's Office has verified the names ofthe 
attorneys representing the Defendant, and the names of investigators known to work for the 
Public Defender's Office, and the name of the Defense Initiated Victim Outreach specialist, 
Tammy Krause, who was hired as a contractor by the Public Defender's Office for this case. 
The District Attorney's Office has always told any victim or witness in this case that ''the right to 
speak or not to speak to anyone about this case is completely your choice alone to make," and 
that ''the Public Defender's Office is just diligently completing their investigation of this case 
and that it is normal and expected that the Public Defender's Office would reach out to victims 
and witnesses during their investigation of this case." See Affidavits of Victims A-G. Again, 
there is nothing improper about the prosecution's comments, and there is no law or Colorado rule 
that prohibits the prosecution team from telling witnesses this truthful information. The Defense 
cites no legal authority for the proposition that these communications are somehow illegal or 
Improper. 

9. The victims and witnesses in this case have heard the District Attorney's Office repeat 
the information that it is their choice to speak to anyone they want to on multiple occasions, 
probably to the point of tedium. In fact, the victims have heard this information so frequently 
from the District Attorney's Office, that when asked about this information, most ofthe victims 
can recite from memory, ''The right to speak or not to speak to anyone about this case is 
completely my choice alone to make." While the People believe that it is appropriate to repeat 
this language to the victims in numerous occasions (otherwise the defendant would claim that the 
People are trying to prevent witnesses from speaking to his agents), the constant refrain that the 
victims and witness can talk to the defense attorneys and their employees and contractors has 
been repeated to the point of annoyance for many of the victims and witnesses in this case. The 
victims and witnesses in this case often press on and say, "I know that you say the right to speak 
or not to speak to anyone about this case is completely my decision to make, but really, what 
should I do?" The response from the District Attorney's Office is always the same, "I'm sorry, 
but you have to decide for yourself what is best to do for you; the right to speak or not to speak 
to anyone about this case is completely your choice alone to make." See Affidavits of Victims 
A-G. 

10. Many of the victims in this case received a letter from the Office of the State Public 
Defender, signed by Tamara Brady and Daniel King on November 2, 2012. Objectively, the 
letter attempts to be considerate and states, "With the holiday season coming upon us, we realize 
that this could be an especially painful time for you and your family. You are in our thoughts 
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during this difficult time." See Exhibit E-4. This was the first holiday season that many of the 
victims had experienced since the murder of their family members, or since they themselves 
were victims of attempted-murder, and many of the victims were deeply distressed and 
traumatized by this letter signed by the attorneys representing the Defendant who was charged 
with murdering their family members. Many of the victims called the District Attorney's Office 
to complain about the letter and to ask the District Attorney's Office to intervene and to ask the 
Public Defender's Office to stop contacting the victims. The District Attorney's Office 
specifically refused to intervene in the Public Defender's Office attempts to reach out to the 
victims and repeatedly said: "The Public Defender's Office is just diligently doing their job and 
it is normal and expected that the Public Defender's Office would reach out to victims and 
witnesses during their investigation ofthis case." Needless to say, even this response from the 
District Attorney's Office further distressed some of the victims in the case because they had 
hoped that the District Attorney's Office would help stop these defense communications that 
were causing some of the victims additional anguish. Even with repeated requests from the 
victims, the District Attorney's Office refused to intervene in the Public Defenders efforts to 
reach out to the victims in this case. 

11. On February 1, 2013, many ofthe victims in this case received a letter from a woman 
named Tammy Krause, who states in her letter, "The attorneys who represent [the Defendant] 
have asked me to contact you on their behalf" The letter further states, "In their effort to be 
mindful of how this tragedy has affected your life, Ms. Brady and Mr. King understand that you 
may not feel comfortable speaking directly with them I am writing you because they would like 
to open a line of communication with you. If you have questions that you hoped would be 
answered ... or interests regarding the case that they may be able to address, I would be glad to 
get as much information from Ms. Brady and Mr. King as I am able." "My role is to assist you 
by seeking answers to your questions, conveying any concerns you might have to the defense 
attorneys, and trying in any other way that I can to help the public defenders be responsive and 
sensitive to you throughout the legal proceedings. Please know your decision whether or not to 
speak to me will not have any effect on the case." [Emphasis added]. See Exhibit E-7. Once 
again, many ofthe victims called the District Attorney's Office to complain about this new letter 
and to ask the District Attorney's Office to intervene and to ask the Public Defender's Office and 
Ms. Krause to stop contacting the victims. Even though the District Attorney's Office knew that 
a victim's decision to speak to Ms. Krause could, most certainly, effect the case, the District 
Attorney's Office specifically refused to intervene in Ms. Krause's and the Public Defender's 
Office attempts to reach out to the victims and again repeatedly said: "The Public Defender's 
Office is just diligently doing their job and it is normal and expected that the Public Defender's 
Office would reach out to victims and witnesses during their investigation of this case." The 
District Attorney's Office also told the victims, "Some of you may have already received, or may 
soon receive, some sort of communication from a woman by the name of Tammy Krause. The 
Defense hired Tammy Krause as a contractor to work for the Defendant's attorneys in this 
case. It is our understanding that Ms. Krause has stated that she would like to contact many of 
the Victims, on behalf of the Defense, to open up a line of communication to the Victims in this 
case for the Defendant's attorneys." 
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12. In a hand-written postcard that was post-marked on February 25, 2013, Ms. Krause sent a 
note to one of the victims who decided to speak with Ms. Krause. Importantly, this particular 
victim decided to speak with Ms. Krause after speaking to the District Attorney's Office and 
asking whether or not she should speak with Ms. Krause. After being advised by the District 
Attorney's Office that it was this victim's decision whether or not to speak with anyone she 
wished, this Victim spoke to Ms. Krause. In the post-card, Ms. Krause states, "Thank you for 
giving me the opportunity to talk with you last week. It was an honor to learn a lot about you 
and your family, though I imagine it may have been a bit disconcerting to talk with someone 
hired by [the Defendant's] defense team. [Emphasis added]. See Exhibit E-8. 

13. The same victim, who previously spoke to Ms. Krause in February of2013, also received 
a call from Ms. Krause at approximately 7:30p.m. to 8:00p.m. on Aprill, 2013, the day that the 
District Attorney announced that this office would be seeking the Death Penalty in this case. An 
Affidavit from this victim the 2013 Ms. Krause asked· 

writing a letter to the victims to and asked me the best way to 
write the letter. I responded to simply tell them what she told me because I am not telling anyone 
and they can fmd out from the letter. Ms. Krause asked if I would meet with her in three weeks 
and I wanted to be polite and said yes. After this conversation, I wondered why the defense 
would purposefully leak information to a victim. I felt like they were trying to manipulate me 
because they were aware of my family history and thought I may have sympathy for [the 
Defendant]. They do know that I have contact with multiple victims as well as the family of my 
deceased friend ... I felt that maybe they were trying to see if I would leak the information to the 
media or go to the DA's office with the information in hopes of the DA's office filing for 
sanctions so that the information would be made I made the decision not to tell the DA's 
office about the information she told me about This victim also states, "I called 
Tammy Krause and told her that I could not speak with her anymore because it was too 
emotionally overwhelming." See Exhibit E. 

14. On April 11, 2013 many of the victims in this case also received a letter from Tammy 
Krause that explains that the letter is an update to the letter that she sent in February of 2013. 
The letter states, "As you may know, the week before the · · 1st Defendant' 
att<)rn1evs filed a motion that 
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[Emphasis added]. See 
Exhibit D-3. Even though Ms. Krause's comments in this letter to the victims were deliberately 
misleading and not altogether true, still the District Attorney's Office responded, "Please know 
that you can speak with anyone you wish about this case. You can speak to the Defense, to the 
Prosecution, or anyone you wish. However, the right to speak or not speak to anyone about this 
case is completely your choice alone to make." 

15. Many of the victims in this case next received a letter from the Office of the State Public 
Defender, signed by Tamara Brady and Daniel King on November 8, 2013. Again, the letter is 
cordial and invites the victims in this case to meet with the Defense team and with local religious 
leaders. The letter also states, "Over the past year, Tammy Krause, a victim outreach specialist, 
has been in contact with you by letter or by phone with updates about this case. She is available 
to address any questions or concerns you may have about this meeting." [Emphasis added]. The 
letter also states, "You may contact Ms. Krause or one ofus directly." See Exhibit E-5. Again, 
the District Attorney's Office responded, "Please know that you can speak with anyone you wish 
about this case. You can speak to the Defense, to the Prosecution, or anyone you 
wish. However, the right to speak or not speak to anyone about this case is completely your 
choice alone to make." 

16. On December 11, 2013, one ofthe victims in this case, Victim F, received an e-mail from 
an anti-death penalty advocate asking this particular victim to dinner. See Exhibit F-6. The 
District Attorney's Office is not alleging that there is anything at all unethical about this 
particular communication, but it provides context for additional information explained further in 
this pleading. 

17. On March 3, 2014, Victim F was taken to a dinner that was paid for by Tammy Krause. 

18. On March 6, 2014, Victim F received an e-mail from Tammy Krause. The e-mail states: 

Thank you for taking the time to meet with me on Monday. I imagine that the idea of 
meeting someone who works on behalf of the defense team likely caused some anxiety, 
so I appreciate your willingness to move through that. I hope that the time was helpful to 
you. You had asked me what I can do for you that is different than the other victim 
advocates working on the case. First, I want to say that I am grateful that the community 
is getting as much support as they are from the different sources such as COV A and Ms. 
Teesch-Maguire. Victims are often the overlooked party in the aftermath of a crime and 
deserve better treatment and consideration. Thankfully, it sounds as though you are 
getting care from both. What I can offer that is different than either of those organizations 
is direct access to the defense team. I know that people may balk at the idea of wanting 
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contact with the defense team, because frankly, the attorneys are the closest 
representative to the person who is accused of causing them (you) such grievous harm. 
From the work that I have done with victims and family members on other cases, these 
are some reasons that you may want to have contact--either through me or directly--with 
the .,+f-,,....,...,,"'"' 

1. 

2. If there is a question of sanity at the time of the crime, would that prohibit the 
defendant from pleading guilty now? 
3. You may have · about the defendant that 
could answer. 

Or you may want to know if he has any interest in his legal 
case, if he has been a threat to any other people in prison.) 
4. You want to know the defense team to a second ... ·, .......... ,,u 

5. You may want to know if you can expect the defendant to ever speak/testify in court. If 
so, what could you expect to hear? If not, why not? 
6. You may have specific questions about the defense attorneys' arguments in court that 
you would like answered. 
7. The defense attorneys may act in an offensive manner either at or outside of court that 
you want the attorneys to be aware of with the hope that they will stop such actions. (For 
instance, in previous cases, defense attorneys have referred to their client by name, but 
simply refer to the surviving or deceased victim as "the victim" rather than by name. 
Once attorneys are made aware that this is disrespectful to the victim/family, they change 
their behavior out of respect to the victim.) 

I realize that each situation, victim, and defendant are different and because of that, I do 
not presume to know what is important or of a concern to you and others in this case. 
These are only hypothetical possibilities that my work with families on other cases has 
taught me might be important to you or other victims in this case. [Emphasis added]. 
See Exhibit F-7. 

19. In the first week of April of 2014, the District Attorney's Office received a call from 
Victim F who contacted the District Attorney's Office to let them know that this victim had been 
approached by various individuals and had recently been taken out to dinner by the defense 
victim-outreach specialist, Tammy Krause. This victim told the District Attorney's Office that 
he had serious concerns that should be discussed with the District Attorney's Office. This victim 
asked to set up a meeting with the District Attorney's Office and his personal civil attorneys and 
this meeting was held at the District Attorney's Office on April21, 2014. See Exhibit F. 

20. On May 7, 2014, Victim F was sent an e-mail from Attorney-· The e-mail 
states: 
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' [A ]ttached is the letter we talked about regarding whether any victims would like to meet 
with in an effort to help obtain some closure. You had previously stated that 
you would distribute it to everyone on your email list and • greatly appreciates your 
kind assistance. A meeting with and who wishes to attend will be held on 
June 3rd at 7:30 at Law Office o 
Thank you once again [Victim F]. Your help here is invaluable. See Exhibit F-9. 

Attached to the e-mail is a letter from the father of the homicide victim, 
was the defense attorney of record for Defendant 
states: 

My name if and I, like you, am a survivor. Although "survivor" sounds 
harsh, that is in fact what we are. None of us in our wildest nightmares ever thought this 
would happen to us. Our worlds have been rocked and there is no end in sight to the 
seeming unending pain visited upon all of us who have done nothing to deserve this. 

I would humbly like to offer my insights into this emotional roller 
coaster in hopes that it may help you to both understand the process you are going 
through with the prosecution and trial of James Holmes, and to share with you how I 
fmally came to a place of peace and tranquility after fighting the pain and torment I was 
undergoing for ten years. I do not claim that I have all of the answers to your grief and 
pain, as each of us is different, but I can share with you how my journey through despair, 
hatred and anger finally changed into a place of peace within myself and for my family. 

If you are interested in from despair to peace, the good 
people at the Law Office of have offered their conference 
room for us at 7:00p.m. on Tuesday, June 3rd, at This is not a religious 
meeting - I offer this simply to help any one of you who wishes to avail yourself of my 
experiences. I mean no offense to anyone in this offer and I am motivated solely by my 
desire to share my journey with you in the hope that it may help you. I do not wish to 
intrude into your own personal tragedy, other than to offer my hand to you if you desire 
to take it in the simple hope that it helps you to heal. See Exhibit F-1 0. 

21. Victim F agreed to write an Affidavit that explained all of the communications detailed 
above. The Affidavit ofVictim F states: 
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I don't exactly remember the date, but my involvement with Tammy Krause, DIVO, 
started when I spoke at a speaking event for for a friend in November of 
2013. The topic was on people who had been affected by gun violence and to share each 
of our stories. I was one of 7 speakers and the stories lasted for about 15 minutes each. 
After I fmished speaking I was approached by both 
employees for "Coloradans Against the Death Penalty" to possibly work for them in 
some capacity and expound on how I feel about Death Penalty. So I took their 
information and just put it away. I had made a commitment to go along with whatever my 
fellow victims and survivors wanted to do, as far as the Death Penalty, in this particular 
case. 

I received countless phone calls from - and just ignored them including various 
emails from-. So in March of2014 I was asked by if it would be 
okay to have · · n to use my story via video. At who 
works for suggested I reach out CADP's 
-talked about us working together doing some community 
my stance on how I felt about the case she said she understood. began a 
laundry list of things for me to do: 1) talk to other victims to get them to sway opinions 
on Death Penalty-(! refused on my own accord based my feelings towards this case); 2) 
Contact- or call · did but then I stopped because he wanted me to solicit 
a letter to victims from about · to him or a victim of the 
Case)- 3) Attend a panel discussion featuring 
George Brauchler which was on March 13, 2014- (while there I ran into Mr. King and a 
host of others who are on defense team in this case)-4) to meet with a woman name 
Tammy Krause; 5) do some community organizing to help with anti-death penalty efforts 
to include fundraising, etc. 

picked me up from my house and took me to the dinner 
and she took me home to my house after the dinner. At the dinner, and 
Tammy Krause were both present. Tammy Krause paid for the dinner. At first I thought 
that Tammy Krause was just an Anti-Death Penalty advocate but it turned out she was a 
DIVO, I kept asking her what that meant and what is her job she said it was a new thing, 
that she doesn't work for defense (see letter) to where ifl wanted to talk to James Holmes 
or have any questions about or for James Holmes or clarification of anything going on 
with case from Defense team she could help facilitate, she made it seem as if she was a 
victims' advocate or liaison FOR helping victims in the Aurora theater case. We talked 
about the case and she also mentioned how she had been getting zero response from other 
victims and that she needed my help to speak to other victims regarding her assistance 
that she could offer the victims in this case regarding any questions the victims may have 
had for the Defense in this case, or if the victims needed help with anything, and she 
asked if I would talk with the other victims about talking with her. I told her my stance 
and was thankful for the meal but felt funny about the whole thing. She also told me that 
she would send me a letter that I could distribute to the other victims in the case. She also 
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asked me to bring this up at a monthly meet~e with the other victims at 
each month. I refused to do this. - also asked me to set up a 

~with the other victim families in this case so that she, or Tammy Krause, or. 
-- could talk with the other victims about this case and try to help sway their 
opinion or inform them about the death penalty. I felt extremely uncomfortable about this 
request. 

later I called Lisa Teesch-Maguire and I also spoke to my own attorney, 
and then decided on my own accord to cut all ties with CADP,-
and Tammy Krause. I really felt like the CADP through the defense team 

was trying to use me to orchestrate a dialogue with the victims and survivors in this case 
to sway them towards changing their minds on the Death Penalty and to give them 
contact information for other victims in this case. 

Since the beginning of this case the Prosecution team has always clearly let me know 
what my rights are as victims as far as speaking about this case or speaking about my 
own personal views to the media or to the defense. I have conducted many interviews 
and/or expressed my personal opinions about this case. I never have felt at any time 
during this two year process that I couldn't say anything I felt, I have also always known 
that it was my choice to speak to anyone I wanted, including the defense and Tammy 
Krause and CADP. The whole reason I met with all of these people is because Lisa 
Teesch-Maguire told me I could talk with anyone that I wanted. 

concerns with the direction I was being lead into by I started to have 
Tammy Krause, 
correspondence to me. 

after all of their meetings and 

At this point, I contacted Lisa Teesch-Maguire at the District Attorney's Office and asked 
her to let me know what the role of a "DIVO" was and I also asked her ifl could send her 
the correspondence I had received from all of the people above to confirm the 
of these people's role in this case. I also contacted my own attorney, 
asked him for his advice. My attorney, set up a meeting with Lisa Teesch
Maguire at the DA's Office so that we could get more clarification about this process. 
Lisa Teesch-Maguire reiterated that it was my choice to speak to anyone that I wanted 
to speak to or not to speak to anyone that I didn't want to speak to. I have heard this 
message from Lisa Teesch-Maguire again and again over the pendency of this case, 
honestly it feels like she has told us this 1000 times. Lisa Teesch-Maguire always made 
it clear that we could call her if we had any questions and that is why I reached out to 
her. I also specifically told Lisa Teesch-Maguire at this meeting that I wished that she 
had told us about DWOs and the whole DIVO process before I had been approached 
by Tammy Krause and so that I would have been better informed of their 
role in the process prior to meeting with them. 
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I felt like Tammy Krause, were trying to have me align 
with the Defense team in this case. After having more information, I decided completely 
on my own accord that I no longer wished to speak with them. [Emphasis added]. See 
Exhibit F. 

22. On May 8, 2014, in response to the totality of communications and events that have 
transpired in this case, and after giving particular weight to the concerns of two victims who met 
with the Defense's "victim-outreach specialist" and after those two victims told the prosecution 
that they felt that they had been manipulated by the "victim-outreach specialist" and that they 
wished the District Attorney's Office had more clearly explained the role ofthe "victim-outreach 
specialist" to the victims in this case; the Prosecution, and specifically, the undersigned, sent the 
e-mail that is the subject of the Defendant's motion for sanctions. The e-mail attached to the 
Defendant's motion is the actual e-mail that was sent to the victims in this case. Some of the 
victims in this case were misled by communications sent to them by the defense "victim
outreach specialist" and some of the victims in this case felt personally manipulated by the 
defense "victim-outreach specialist." In addition, a private attorney who had no known relation 
to this case had contacted a victim who was represented by an attorney without contacting that 
victim's attorney first. In spite of this, the prosecution did not point out the misrepresentations 
made by these individuals to the victims; the prosecution only sent the victims a truthful e-mail 
message that suggested they should ask thoughtful questions about the people who they may 
choose to speak with about this case, explaining the actual role of those individuals in this case. 
The prosecution team obviously has an obligation to accurately and forthrightly discuss these 
issues with victims and witnesses. This does not mean that the prosecution team has improperly 
influenced witnesses, used obstructive tactics, interfered with the defendant's rights to effective 
assistance of counsel, or interfered with defense counsel's ability to discharge their duties
rather, the prosecution team has simply explained to victims and witnesses the rights they have to 
either agree to interviews and/or to refuse any interviews from any party in this case and the 
rights that they have to understand who the people who have been contacting them in regards to 
this case actually represent. 

Legal Authority And Argument 

23. The prosecution agrees with the defense that prosecutors bear a heavy responsibility to 
seek justice in all cases. See Berger v. United States, 295 U.S. 78, 88 (1935). In particular, in a 
case such as this, that involves the murder of eleven adults, the murder of a young child, and the 
attempted murder of at least 70 other victims, the prosecution team in this case understands that 
it is of paramount importance that justice be done, and that the investigation and prosecution of 
this case carefully and exhaustively use every legitimate legal means to discover as much truth as 
the criminal justice process may unearth in this particular case. The defense's accusations to the 
contrary are misleading and unfounded. The Defendant's own motion, in paragraph 38, 
acknowledges that the District Attorney's Office stated that victim-witnesses could speak to 
whomever they wished about this case. See D-137a at paragraph 38. 
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24. The defense incorrectly infers that because some victims have chosen not to be 
interviewed by the defendant's agents or chosen not to speak to the defense's hired "victim
outreach specialist" that somehow the comments in one of the prosecution's e-mail to the victims 
have impeded their investigation. However, it is well established that no constitutional violation 
occurs when a witness chooses of his/her own volition not to be interviewed by the defense. See 
United States v. Cheatham, 899 F.2d 747, 753 (8th Cir. 1990) (holding that when a witness is 
unwilling to speak with the defense, it is not the fault ofthe government when the government 
simply advises witnesses that the choice to be interviewed by the defense is the witnesses' 
decision to make); United States v. Bittner, 728 F.2d 1038, 1041 (8th Cir. 1984) (holding that the 
defendant's right of access to interview witnesses is not violated when a witness chooses of her 
own volition not to be interviewed). A witness is not obligated to speak to an attorney for either 
party in a criminal case. People v. Slabaugh, 753 N.E.2d 1170, 1178 (Ill. App. Ct. 2001). ''No 
right of a defendant is violated when a potential witness freely chooses not to talk; a witness may 
of his own free will refuse to be interviewed by either the prosecution or the defense." Kines v. 
Butterworth, 669 F.2d 6, 9 (1st Cir. 1981); United States v. Scott, 518 F.2d 261, 268 (6th Cir. 
1975); Byrnes v. United States, 327 F.2d 825, 832 (9th Cir. 1964), cert. denied, 377 U.S. 970 
(1964). Further, many victims have chosen to be interviewed by the defense and have chosen to 
meet or to speak with Tammy Krause, after speaking with the prosecution, and after the 
prosecution told victims that it was completely their choice to talk or not talk with anyone about 
this case. The prosecution knows that victims have talked to the defense because the victims 
have called the District Attorney's Office to tell the District Attorney's Office about their 
interviews with the defense. See also, Affidavit ofVictim E and Affidavit ofVictim F. 

25. The Colorado Court of appeals addressed a similar issue in People v. Antunes, 680 P.2d 
1321 (Colo. App. 1984). In Antunes, three prosecution witnesses declined to discuss the case 
with the defendant's investigator. The undisputed testimony was that the prosecutor advised 
them that: "It is up to all of you. If you want to talk to [the attorney] or anybody from the public 
defender's office, you may, and if you don't want to, you don't have to. If he comes again, it's 
your choice. If you want to, you can; if you don't want to, you don't have to." The Court of 
Appeals held that the prosecutor's instructions meet the requirements of then Crim.P. 16 III( a) 
and then ABA Standard 3-3.1(c). See People v. Antunes, 680 P.2d 1321, 1323 (Colo. App. 
1984). At that time, Crim.P. 16 III(a) provided that: "Subject to the provisions of Parts I( e) and 
III( d), neither the prosecuting attorney, the defense counsel, nor other prosecution or defense 
personnel shall advise persons having relevant material or information (except the defendant) to 
refrain from discussing the case with opposing counsel or showing opposing counsel any 
relevant materia~ nor shall they otherwise impede counsel's investigation ofthe case .... " Also at 
that time the ABA, Standards for Criminal Justice, Standard 3-3.1(c) (2d ed. 1982 supp.) 
provided: "A prosecutor should not discourage or obstruct communication between prospective 
witnesses and defense counsel. It is unprofessional conduct for the prosecutor to advise any 
person or cause any person to be advised to decline to give to the defense information which 
such person has the right to give." 

26. Further, the cases cited by the Defendant do not support the proposition that the 
prosecution's conduct has been improper in this case. The prosecution agrees that the Defendant 
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should have a meaningful opportunity to present a complete defense. The prosecution also 
agrees that the Defendant has the right to effective assistance of counsel. In fact, the Defendant 
has been provided with some of, if not, "the best" death-penalty attorneys in the state, the 
resources ofthe Office ofthe Public Defender, and at least five attorneys who have entered their 
appearances on the Defendant's behalf in this case. 

27. Unlike the attorneys in Gregory v. United States, 369 F.2d 185, 188 (D.C. Cir. 1966), the 
prosecutors in this case have never advised any victims or witnesses in this case that they can 
only talk to anyone about the case if the District Attorney's Office is present. The District 
Attorney's Office has told victims and witnesses that they can ask to have other witnesses, 
including the District Attorney's Office, present if they wish, but that it is completely their 
choice to conduct an interview, and completely their choice about how any interviews they 
choose to participate in are conducted. 

28. The other cases cited by the defense are completely distinguishable from the facts before 
the Court in this case because the prosecution team has not engaged in the types of conduct 
alleged in the other cases cited by the defense. The defense provides parenthetical citations to: 
United States v. MacCloskey, 682 F.2d 468, 479 (4th Cir. 1982) (a case which concerns a 
prosecutor's "eleventh hour" telephone call to a witness's attorney suggesting that she "would be 
well-advised to remember the Fifth Amendment" was a due process violation; the court held that 
"[t]he government's 'suggestion' destroyed the choice of [the witness] to testify freely"); United 
States v. Morrison, 535 F.2d 223, 225 (3d Cir. 1976) (a case that concerns the fmding of a due 
process violation where the prosecuting attorney sent a witness messages warning her that "if she 
testified, that testimony would be used as evidence against her" and subpoenaed her to his office 
for a meeting with three agents to communicate the dangers of testifying); United States v. 
Tsutagawa, 500 F.2d 420, 423 (9th Cir. 1974) (a case where the court affirmed a trial court's 
dismissal of indictment where the government deported witnesses and placed them beyond the 
reach of the defendant; "A defendant has the right to formulate his defense uninhibited by 
government conduct that, in effect, prevents him from interviewing witnesses who may be 
involved and from determining whether he will subpoena and call them in his defense."); United 
States v. Thomas, 488 F.2d 334 (6th Cir. 1973) (a case in which the government violated 
appellant's due process rights where secret service agent approached witness prior to his 
testimony at the request of the prosecutor and gratuitously admonished witness that he could be 
prosecuted for misprision of a felony if he testified; "the Government's action here substantially 
interfered with any free and unhampered determination the witness might have made as to 
whether to testify and if so as to the content of such testimony."); United States v. Peter Kiewit 
Sons' Co., 655 F. Supp. 73, 78 (D. Colo. 1986) (a case where the court ordered witnesses to 
submit to depositions by defense counsel after prosecution's conduct "substantially chilled 
[certain] witnesses' previously expressed willingness to discuss the facts with the defense" 
because the prosecution told witnesses that they "shouldn't" talk to the defense); State v. 
Hammier, 312 So. 2d 306, 309 (La. 1975) (a case where a conviction was reversed because the 
prosecution instructed witnesses not to speak to any lawyers for the defense). Again, in this 
case, this prosecution team has made no such statements nor engaged in any of the conduct 
alleged in the cases cited by the Defendant. 
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29. Moreover, the prosecution team has neither interfered with the Defendant's rights to 
effective assistance of counsel nor interfered with defense counsel's ability to discharge their 
duties as the Defendant's legal representatives in this case because some of the witnesses have 
voluntarily chosen not to agree to interviews. See generally, Strickland v. Washington, 466 U.S. 
668 (1984). The defense has cited no case or legal rule that supports the proposition that when a 
witness chooses to refuse an interview, this somehow results in a defense attorney's inability to 
discharge their legal duties or somehow results in ineffective assistance of counsel to the 
defendant. The defense may certainly cross-examine witnesses during trial about any of the 
witnesses' choices to refuse to grant interviews in this case. 

30. Several cases from across the country have failed to find ineffective assistance of counsel 
when witnesses have refused to be interviewed by defense attorneys or defense investigators. See 
Snell v. Lockhart, 791 F.Supp. 1367, 1377-78 (E.D. Ark.1992) (holding that defense counsel's 
failure to interview state's key witness was not ineffective assistance where witness refused to 
speak to counsel); Fast Horse v. Weber, 598 N.W.2d 539, 543 (S.D. 1999) (finding no 
ineffective assistance in defense's failure to persist with attempts to interview the victim and 
another witness after the witnesses refused to talk to defense); Ward v. Whitley, 21 F.3d 1355, 
1362 (5th Cir. 1994) (holding that defense's failure to interview potential witnesses was 
reasonable where witnesses were uncooperative in past efforts to elicit information); United 
States v. Grimes, 426 F.2d 706, 708 (5th Cir. 1970) (holding that there was no ineffective 
assistance in defense's refusal to subpoena witness where witness refused to meet with attorney 
to discuss case); United States v. Tarrer II, Nos. C10-5230RBL, CR07-05346RBL, 2011 WL 
39007, at *2-3 (W.D. Wash. Jan. 4, 2011) (holding that defense counsel's failure to investigate 
and interview certain witnesses was not ineffective assistance of counsel). 

The Defense Attorney's Roles As Zealous Advocates Negates The Ability Of The 
Defense To Claim That Agents Of The Defense Are Neutral "Victim-Outreach 

Specialists." 

31. In their representation of the Defendant, defense counsel is expected to act with "a 
commitment and dedication to the interests of their client and with zeal in advocacy upon their 
client's behalf." Colo. R. Prof. Cond. 1.3, comment 1. The American Bar Association ("ABA") 
has published guidelines for the appointment and performance of counsel in death penalty cases. 

32. The ABA recommends, inter alia, that every attorney representing a capital defendant is 
committed to providing zealous advocacy ABA, Guidelines for the Appointment and 
Performance of Counsel in Death Penalty Cases. Guideline 5.1 (B)(1 )(b), "Qualifications of 
Defense Counsel." Accord Commonwealth v. Gribble, 863 A.2d 455, 475-76 (Pa. 2004) 
("Indeed, the essence of the defense function at the penalty phase of a capital trial consists of 
marshaling and presenting evidence in mitigation, rebutting evidence in aggravation, and 
zealously advocating why, under the specific circumstances, life in prison is the appropriate 
verdict."); Wilson v. Wainwright, 474 So.2d 1162, 1164 (Fla.1985) (due process requires zealous 
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representation; an advocate's duty in this regard is ''the very foundation of justice" in capital 
cases). 

Defense Initiated Victim Outreach Proponents Describe Defense Initiated Victim 
Outreach Specialists as Neutral Advocates 

33. "Rooted in traditional notions of restorative justice and conflict transformation, defense
initiated victim outreach ("DIVO") as a method of engaging in dialogue with surviving family 
members has grown and continues to evolve. One of the primary lessons learned during this 
evolution has been that the interests of the defense team and the interests of the victims are far 
from being mutually exclusive. In fact, once dialogue begins, it is hard to believe that this natural 
flow of human interaction was previously untapped. Victims have questions only the offender 
can answer. Victims want to be heard not only by the community at large, but specifically by the 
offender and his or her representatives. The offender is the one the victims want to tell about 
their pain. Victims need to be heard, and they need to be heard by the offenders and by the 
capital defense community." Mickell Branham & Richard Burr, Understanding Defense
Initiated Victim Outreach and Why It Is Essential in Defending a Capital Client, 36 HOFSTRA 
L.REV. 1019, 1023 (2008) (footnotes omitted). 

34. "Defense-Initiated Victim Outreach (DIVO) is a new program that seeks to address the 
needs of crime victims and their families throughout the legal process by providing a bridge 
between them and the attorneys who represent the defendant, especially in capital cases. 
Recognizing the historic gap, defense attorneys seek the assistance of trained Victim Outreach 
Specialists (VOS) to serve as a liaison to the defense team for a survivor's questions and 
concerns." About DIVO, Defense Initiated Victim Outreach, Center for Social Work Research, 
http://www.utexas.edu/researchlcswr/rjildivo/about.html (last visited June 25, 2014). 

35. "[D]efense-initiated victim outreach (DIVO) was designed to serve three primary 
purposes: 1) to provide survivors with an additional means to access information and services; 2) 
to reduce the pain inflicted on survivors by the criminal justice process, 3) to provide a means by 
which defense counsel can convey respect and compassion to survivors. Maryl Sattler, Defense
Initiated Victim Outreach in Virginia Capital Cases: An Introduction (2011) (footnote omitted), 
available at http://www.utexas.edu/researchlcswr/rjildivo/pdflDIVOSattler.pdf. 

36. The Center for Social Work Research at the University of Texas describes Victim 
Outreach Specialists as expert consultants who operate "independently of the defense." About 
DIVO, Defense Initiated Victim Outreach, Center for Social Work Research, 
http://www.utexas.edu/research/cswr/rjildivo/about.html (last visited June 25, 2014). 

Defense Initiated Victim Outreach Is A Program Used By The Defense Team To Craft A 
Strategy To Get The Best Possible Result For The Defendant 

37. "DIVO promises victims of serious crimes the illusory benefits of communicating with 
the defendant at an early stage of the trial, but the DIVO program is a program that is to be used 
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by the defense team in crafting its strategy to get the best possible result for the defendant. It is 
NOT victim-centered, but defendant centered." Nat'l Assoc. of Prosecutor Coordinators, 
Defense Initiated Victim Outreach NDAA Briefmg (Oct. 16, 2009). 

38. "DIVO creates the infrastructure within the criminal justice system to sustain the pretrial 
negotiation process that involves the defense, judiciary, and prosecution to ensure more reliable 
jury verdicts and sentences." Nat'l Assoc. of Prosecutor Coordinators, Defense Initiated Victim 
Outreach NDAA Briefing (Oct. 16, 2009). 

39. The Institute for Restorative Justice and Restorative Dialogue produced: Defense
Initiated Victim Outreach (DIVO): A Guide for Creating Defense-Based Victim Outreach 
Services and produced both a "Manual for Defense" and a "Prosecuting Attorney Manual." See 
Exhibit H and Exhibit I. Interestingly, the Manual for the Defense is 1 04 pages long and the 
Prosecuting Attorney Manual is 86 pages long. On Page 35 of the Prosecuting Attorney Manual, 
the Manual provides: 

The only job of the Victim Outreach Specialist is to serve as a conduit between the victim 
survivor and the defense. They do not explain the criminal justice system, assist with 
crime victim compensation or victim impact statement forms, provide crisis intervention, 
court accompaniment, information, referrals, or other services typically provided by 
system-based service providers. Should needs of this nature be articulated, Victim 
Outreach Specialists are trained to steer the victim survivor back to system-based 
providers who can provide such assistance. DWO practitioners by design are not called 
uadvocates" since they do not provide advocacy services. See Exhibit H at 35. 
(Emphasis added). 

On Pages 42, 43, 44 ofthe Manual for the Defense, the Manual provides: 

The mission of the VOS is to develop a relationship with survivors and to bring the 
defense attorney, and by proxy, the defendant into that relationship. Beneficial 
interaction between the parties can only take place within the context of a relationship. 
That the VOS engages in the work largely independently as well as confidentially is 
different from other experts that may be hired by the defense, and the absence of direct 
control can be a challenge for some attorneys. However, assurance of confidentiality is 
one of the tools that the VOS must have in order to do the job they're hired to do. But as 
the VOS'sjob is to create a bridge between the victim survivor and the defense, the VOS 
will refrain from answering questions or otherwise meeting victim survivor needs 
independent of the defense. See Exhibit I at 42. (Emphasis added.) 

The defense attorney and VOS must have frequent and regular communication. 
Independence and confidentiality does not negate the VOS's obligation to engage in 
regular communication with the defense. Preferences pertaining to frequency and method 
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of communication should be stated at the beginning of the relationship but at a minimum 
should occur every time the VOS has contact with the victim survivor and at every 
significant point throughout the criminal justice process. As previously stated, all written 
communications from the VOS to the victim survivor will be approved by the defense in 
advance. See Exhibit I at 43 (Emphasis added.) 

Without victim outreach, the defense blocks the only avenue by which the vtchm 
survivors may be in any way influenced by the defense's efforts. See Exhibit I at 44 
(Emphasis added). 

On Page 81 of the Manual for the Defense, the Manual discusses a full day oftraining aimed for 
Defense Attorneys: 

Why in McVeigh? What happened? 
- Like all Americans, the defense team was impacted by this event. According to 

Richard Burr, the enormity of suffering cried out for some kind of response. 
- No blueprint for how to do this-even some disagreement among the defense team. 
-Defense team contacted Dr. Howard Zehr of Eastern Mennonite University. 

Considered the "father ofRestorative Justice" within the United States. 
- Dr. Zehr met with the defense team along with his graduate assistant-Tammy Krause 
- The defense team learned about restorative justice principles and as a group developed a 
strategy for outreach to victim survivors. See Exhibit I at 81. (Emphasis added). 

-It was very clear that both the injured and survivors of those killed were going to be 
part of impact testimony. 

-The defense began to recognize that it was possible (and for the sake oftheir client, 
necessary) to somehow disconnect punishment from harm. This could be demonstrated 

through outreach and response to the needs of victim survivors. 
- [A victim's] story became an example of what this might look like. [A victim] was 
seriously injured in the bombing-severe facial scarring as a result of flying glass. 
During her testimony she was able to acknowledge how her scars were an indication of 
both harm and healing. Defense realized that outreach might make it possible for stories 
to be about more than harm and death-also stories about life, meaning, healing and 
moving forward. 
- The defense did work to outreach to survivors but acknowledge that it was ''too 
little, too late." See Exhibit I at 81. 

40. "As people engaged in capital defense work, we think about the murderer as well, but in 
different terms-how traumatized this person must have been, how unloved, un-nurtured, and 
impaired, how hurt he must have been." Mickell Branham & Richard Burr, Understanding 
Defense-Initiated Victim Outreach and Why It Is Essential in Defending a Capital Client, 36 
HOFSTRA L.REV. 1019, 1019 (2008). 
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41. "[I]t is the primary duty of the criminal defense attorney to vigorously defend his or her 
client to obtain the best result, whether or not such a result is just in the eyes of the victims and 
the community at large." Nat'l Assoc. of Prosecutor Coordinators, Resolution (July 22, 2009). 
See Exhibit J. 

42. "It is expressly NOT the duty of the criminal defense attorney to attempt to meet the 
needs ofthe victims ofhis or her client[.] Nat'l Assoc. of Prosecutor Coordinators, Resolution 
(July 22, 2009). See Exhibit J. 

43. It is expressly the duty of the criminal defense attorney to use every legal and ethical 
means available to achieve the best possible outcome for his or her client, and the best interest of 
the victims in this regard is irrelevant to that attorney's sworn duty[.] Nat'l Assoc. ofProsecutor 
Coordinators, Resolution (July 22, 2009). See Exhibit J. 

44. "The victim liaison is retained as an expert and has the same relationship as any other 
expert with the defense team. Unlike investigators, mitigation specialists, and attorneys, who 
must have undivided loyalty to their clients, victim liaisons must maintain a balance between the 
interests of the defense team and the concerns and needs of the victims. If members of the 
defense team try to engage the survivors, they cannot set aside the role and responsibility they 
have-to save their client's life. Thus, their approach to the survivors would necessarily involve 
trying to persuade the survivors to support, or at least not object to, a non-death-penalty outcome 
for their client." Mickell Branham & Richard Burr, Understanding Defense-Initiated Victim 
Outreach and Why It Is Essential in Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 
1025 (2008) (footnotes omitted). 

45. "The defense retains many experts who are not members of the defense team. Indeed, no 
testifying expert is a member of the defense team. All experts perform a discrete and limited 
function to assist the defense in gaining the best outcome for the defendant. The victim liaison 
is no different in this respect." Mickell Branham & Richard Burr, Understanding Defense
Initiated Victim Outreach and Why It Is Essential in Defending a Capital Client, 36 HOFSTRA 
L.REV. 1019, 1025 n.13 (2008) (emphasis added). 

46. "[T]he failure of the defense team to acknowledge and address in meaningful ways the 
suffering of the victim's family, or simply to treat the family with kindness and respect, lessens 
the possibility that the proceedings will end with compassion for their client." Mickell Branham 
& Richard Burr, Understanding Defense-Initiated Victim Outreach and Why It Is Essential in 
Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 1021 (2008). 

47. "Direct service" pertains to the actual provision of services in a particular case to a 
particular client. "Client" may be defmed both as A: the victim survivor in a particular case or 
B: as the party, usually a defense attorney, who has sought services in a particular case." Code of 
Ethics, Defense Initiated Victim Outreach, Center for Social Work Research, 
http://www.utexas.edu/research/cswr/rji!divo/codeofethics.html (last visited June 25, 2014). 
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48. "The Victim Outreach Specialist recognizes the interests of the client as the primary 
responsibility and maintains this position even within an adversarial context in which the client 
may be used to further the interests of one or more parties." Code of Ethics, Defense Initiated 
Victim Outreach, Center for Social Work Research, 
http://www.utexas.edu/researchlcswr/rji/divo/codeofethics.html (last visited June 25, 2014) 
(Emphasis added). 

49. "[T]he victim and survivors of an offense do not choose to have a DIVO, but a DIVO is 
hired as part of the criminal defense team as a tactical and strategic matter, and the DIVO makes 
it his duty to impose himself on the victim." Nat'l Assoc. of Prosecutor Coordinators, 
Resolution (July 22, 2009). 

50. "[E]ven the people responsible for developing and spreading the DIVO concept 
acknowledge that the true benefit for the defense is the prospect of a lesser sentence for their 
client, because 'a defense attorney who compassionately acknowledges the terrible loss victims 
have suffered, and stand with them in their quest for restoration and restitution, has far greater 
credibility when asking for the life of his client to be spared'." Nat'l Assoc. of Prosecutor 
Coordinators, Resolution (July 22, 2009) (citing Pamela Blume Leonard, "All But Death, Can Be 
Adjusted:" Recognizing Victims' Needs in Death Penalty Litigation, Champion, Dec. 2006, at 
42). 

51. Because a DIVO is specifically hired as a defense expert only when as a tactical matter it 
may benefit the defendant, by defmition the DIVO program is not a program that has at its heart 
the best interest of the victims of crime[.]" Nat'l Assoc. of Prosecutor Coordinators, Resolution 
(July 22, 2009). 

52. "The DIVO program, as defmed by the applicants in the instituting grant by the Bureau 
of Justice Assistance, has nothing to do with the best interests of the victims of crime but with 
the 'pretrial negotiation process to ensure more reliable jury verdicts and sentences'[.]" The 
DIVO program at its best offers the defense team a legitimized, yet uncontrolled, opportunity to 
develop a relationship with victims not for the victims' benefit, but solely for the benefit of the 
criminal defendant[.]" Nat'l Assoc. ofProsecutor Coordinators, Resolution (July 22, 2009). 

53. "The DIVO program most often will offer an aggressive criminal defense team the ability 
to seriously undermine the prosecution of a violent crime with promises to the victims of all of 
the salutary benefits of a 'restorative justice' approach whereby, all in the interest of reducing 
and minimizing the sentence of the defendant while ignoring justice[.]" Nat'l Assoc. of 
Prosecutor Coordinators, Resolution (July 22, 2009). 

54. "DIVO is intended to make the step more sensitive to the needs of victims and, 
hopefully, more effective for the defense." Maryl Sattler, Defense-Initiated Victim Outreach in 
Virginia Capital Cases: An Introduction (2011) (emphasis added), available at 
http://www. utexas. edu!research/ cswr/rji/ divo/pd£'D IVOSattler. pdf 
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55. "The Victim Outreach Specialist refrains from entering into a professional relationship or 
terminates a professional relationship when a client is not likely to benefit from services." Code 
of Ethics, Defense Initiated Victim Outreach, Center for Social Work Research, 
http://www.utexas.edu/research/cswr/rjildivo/codeofethics.html (last visited June 25, 2014). 

56. "[T]he defense team's expressions of compassion and kindness to the survivors are often 
reciprocated." Mickell Branham & Richard Burr, Understanding Defense-Initiated Victim 
Outreach and Why It Is Essential in Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 
1022 (2008). 

57. "The insertion of such kindness into the judicial process cannot hurt the defendant. And 
more often than not, it helps him. Mickell Branham & Richard Burr, Understanding Defense
Initiated Victim Outreach and Why It Is Essential in Defending a Capital Client, 36 HOFSTRA 
L.REV. 1019, 1022 (2008). 

58. "The paradox of victim outreach is that by treating victims with respect and sensitivity, 
by listening to their concerns, meeting their needs, and answering their questions to the extent 
possible, the defense team has a better chance of getting what it wants than they have by asking 
the victims for it." Mickell Branham & Richard Burr, Understanding Defense-Initiated Victim 
Outreach and Why It Is Essential in Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 
1026 (2008). 

59. "[B]y honoring the humanity and dignity of the victim and by modeling compassion to 
surviving family members, the defense team creates a less hostile environment more conducive 
to recognizing the humanity of everyone involved in the process, including the defendant." 
Mickell Branham & Richard Burr, Understanding Defense-Initiated Victim Outreach and Why It 
Is Essential in Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 1030 (2008). 

60. "Once a good relationship has been established with a surviving family, it benefits all 
parties to extend that working relationship through later stages of the case ... .[N]ew defense 
teams are well-served by continuing to work through the victim liaison who has the relationship 
with the survivors." Mickell Branham & Richard Burr, Understanding Defense-Initiated Victim 
Outreach and Why It Is Essential in Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 
1030 (2008) (emphasis added). 

61. "[A] closer examination of the principles of ethical outreach suggests strategic value for 
both the victim survivor and the defendant charged with the crime." Stephanie Frogge & 
Michelle Cruz, Victim Outreach: An Ethical and Strategic Tool for the Defense, Champion, Apr. 
2014, at 34. 

62. "Defense outreach opens access to victim survivors and provides an opportunity for 
defense counsel to respond in compassionate and meaningful ways to the harm victim survivors 
carry as a result of the crime forced upon them. This privilege has the potential to elevate the 
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quality of defense practice, particularly in homicide cases. More importantly, this privilege 
expands significantly the chance for victim survivors to have deeper needs met--needs that when 
un-addressed can impede their healing for years. Perhaps more importantly from the perspective 
of the defense, defense outreach broadens the scope of "what's possible" and potentially 
increases options for defendants." Stephanie Frogge & Michelle Cruz, Victim Outreach: An 
Ethical and Strategic Tool for the Defense, Champion, Apr. 2014, at 34 (emphasis added). 

63. "The defense attorney's openness to appropriate interactions with the victim survivor 
increases the likelihood ofmaking aspects ofher client known." Stephanie Frogge & Michelle 
Cruz, Victim Outreach: An Ethical and Strategic Tool for the Defense, Champion, Apr. 2014, at 
34. 

64. "DIVO was created with the goal of reducing unnecessary tension with the defense for 
victim survivors and other crime victims ... "About DIVO, Defense Initiated Victim Outreach, 
Center for Social Work Research, http://www.utexas.edu/research/cswr/rji/divo/about.html (last 
visited June 25, 2014). 

65. "As part of the defense team ... the victim liaison remains aware of the needs and 
interests of the defendant and considers how these needs intersect with the needs of the 
survivors." Pamela Blume Leonard, "All But Death, Can Be Adjusted:" Recognizing Victims' 
Needs in Death Penalty Litigation, Champion, Dec. 2006, at 41 (footnote omitted). 

66. "[A victim liaison's] objective must be, solely, to engage the survivors wherever they are, 
wholly on the survivors' terms, and to offer a relationship with the offender, through the defense 
team ... " Mickell Branham & Richard Burr, Understanding Defense-Initiated Victim Outreach 
and Why It Is Essential in Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 1025 (2008) 
(emphasis added). 

67. "DIVO has also been used in federal court in Virginia. When Zacharias Moussaoui was 
tried, Mickell Branham served as a victim liaison to surviving family members of September 11 
victims. The effort was so successful in the Moussaoui case that ultimately several family 
members of victims testified for the defense at sentencing." Maryl Sattler, Defense-Initiated 
Victim Outreach in Virginia Capital Cases: An Introduction (2011) (footnotes omitted), 
available at http://www.utexas.edu/research/cswr/rji/divo/pdf7DIVOSattler.pd£ 

DIVO Is A Thinly Veiled Attempt To Convince Victims In Capital Cases To Accept 
Punishment Less Severe Than The Death Penalty 

68. "In this way, we forget or repress the empathy we once felt for them, and we ignore that 
thing that drives prosecutors to seek, and jurors to impose, death for our clients." Mickell 
Branham & Richard Burr, Understanding Defense-Initiated Victim Outreach and Why It Is 
Essential in Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 1020 (2008). 
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69. "When pleas are discussed, survivors who have been treated with kindness by the defense 
are less likely to be angry at the possibility of a plea, may be able to accept it, and may even be 
supportive of it." Mickell Branham & Richard Burr, Understanding Defense-Initiated Victim 
Outreach and Why It Is Essential in Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 
1 022 (2008). 

70. "Defense counsel cannot ask a jury to have compassion on their client if they themselves 
do not show compassion for the family of the victim. In some cases, DIVO has had tangible 
benefits and has even directly resulted in a life plea." Maryl Sattler, Defense-Initiated Victim 
Outreach in Virginia Capital Cases: An Introduction (2011) (footnote omitted), available at 
http://www.utexas.edu/researchlcswr/rji/divo/pdfi'DIVOSattler.pd£ 

71. "When cases go to trial, the respect that the defense has for and has shown to survivors 
often allows the defense to help victim impact witnesses tell stories of recovering and regaining a 
hold on life in the wake of the murder-stories that the witnesses are eager to recount and that do 
not inherently call for the death of the defendant as a means of helping the survivors. Mickell 
Branham & Richard Burr, Understanding Defense-Initiated Victim Outreach and Why It Is 
Essential in Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 1022 (2008). 

72. "The arc of this transformative process can soar or rise gently, but its direction is toward 
life. For this reason, DIVO work is mitigating in its most fundamental sense." Mickell Branham 
& Richard Burr, Understanding Defense-Initiated Victim Outreach and Why It Is Essential in 
Defending a Capital Client, 36 HOFSTRA L.REV. 1019, 1033 (2008). 

73. "As the authors correctly point out, however, restorative justice programs, specifically 
defense-initiated victim outreach, may be the only hope of the capital defendant to avoid the 
death sentence. This is particularly true when so many prosecutorial decisions to seek death are 
driven by the desires of the victims' families." William R. Montross Jr., In the Shadow of Death: 
Restorative Justice and Death Row Families by Elizabeth Beck, Sarah Britto and Arlene 
Andrews Oxford University Press (2007), Champion, June 2008, at 70 (book review). 

74. "I conducted some research on the program to find out everything I could because no one 
seemed to have much information about DIVO. After researching this program in great detail, I 
believe that DIVO has the underlying agenda to abolish the death penalty in Texas." Pam 
Alexander, DIVO, The Ultimate Oxymoron, 40 The Prosecutor 6 (2010), available at 
http://www.tdcaa.com/node/7430. 

75. "Defense-initiated victim outreach can take place at all stages of capital proceedings, 
including participation by victims in creating a plea agreement or asking for clemency." Pamela 
Blume Leonard, "All But Death, Can Be Adjusted:" Recognizing Victims' Needs in Death 
Penalty Litigation, Champion, Dec. 2006, at 41. 

76. "Before trials, the defense asks prosecutors to settle cases in part because of the 
compassion generated by trauma the defendant suffered years ago." Mickell Branham & Richard 
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Burr, Understanding Defense-Initiated Victim Outreach and Why It Is Essential in Defending a 
Capital Client, 36 HOFSTRA L.REV. 1019, 1020 (2008) (footnotes omitted). 

77. "Victim Outreach Specialists avoid improper and potentially harmful dual relationships 
such as those that blend personal and professional roles. . . . Victim Outreach Specialists 
scrupulously maintain confidentiality in all facets of their work including identification of 
defense counsel, defendant, and all matters related to the case including communications with 
the victim survivor." Code of Ethics, Defense Initiated Victim Outreach, Center for Social Work 
Research, http://www.utexas.edu/researchlcswr/rji/divo/codeofethics.html (last visited June 25, 
2014). 

78. "The Victim Outreach Specialist respects and maintains the client's rights to privacy and 
confidentiality, before, during and after the course of the professional relationship, subject only 
to laws or regulations requiring disclosure of information to appropriate other sources." Code of 
Ethics, Defense Initiated Victim Outreach, Center for Social Work Research, 
http://www.utexas.edu/research/cswr/rji/divo/codeofethics.html (last visited June 25, 2014). 

79. "The VOS relationship with victim-survivors and other crime victims is confidential. No 
information is shared with the defense team or others unless the victims survivors/crime victims 
expressly request the VOS to convey questions, needs or requests." About DIVO, Defense 
Initiated Victim Outreach, Center for Social Work Research, 
http://www.utexas.edu/research/cswr/rji/divo/about.html (last visited June 25, 2014). 

80. "Victim Outreach Specialists actively support the rights of individuals to privacy, 
confidentiality, self-determination, empowerment and autonomy- mindful that legal and other 
obligations may lead to inconsistency and conflict in the exercise of these rights." Code of 
Ethics, Defense Initiated Victim Outreach, Center for Social Work Research, 
http://www.utexas.edu/researchlcswr/rjildivo/codeofethics.html (last visited June 25, 2014). 

Other States Across The Country Have Enacted Laws To Truthfully Communicate The 
Role Of Defense Initiated Victim Outreach To Victims 

81. Proposed Alabama House Bill 217 aims to prohibit criminal defendants from contacting 
victims without notice to a prosecutor, to institute penalties for violation, and to prohibit the use 
ofpublic funds to establish Defense Initiated Victim Outreach initiatives. H.B. 217, 2014 Reg. 
Sess. (Ala. 2014). 

82. In Texas, H.B. 899 amended the list of rights afforded victims under the Code of 
Criminal Procedure by asserting "the rights of victims to [ 1] refuse contact from a victim 
outreach specialist, who may be causing stress or trauma by contacting the victim[,] ... [2] 
alleviate the impact of the Defense Initiated Victim Outreach program on victims and the 
appropriate punishment of heinous crimes[,] ... [3] provide an option to victims who did not 
wish to be contacted by a specialist[,] ... [and 4] protect victims from being forced to 
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communicate directly with a person who represented the interests of the defense team." H. 
Research Org., HB 899 Bill Analysis, 83d Leg., at 2-3 (Tex. 2013). 

83. "Since Defense Initiated Victim Outreach began in Texas, crime victims and their 
families have been harassed by victim outreach specialists who persist in attempts to contact 
them. Victims have had to make complaints to victims' assistance services and prosecutors for 
help in stopping the stream of letters and attempts at contact from specialists. Crime victims 
deserve to move on with their lives without being re-victimized by the defense team of a person 
who has already hurt them." H. Research Org., HB 899 Bill Analysis, 83d Leg., at 2-3 (Tex. 
2013). See H.B. 899, 83d Leg., (Tex. 2013) (enacted): 

H.B. No. 899 
AN ACT relating to certain rights of victims, guardians of victims, and close relatives of 
deceased victims in the criminal justice system. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Articles 56.02(a) and (c), Code of Criminal Procedure, are amended to read 
as follows: 
A victim, guardian of a victim, or close relative of a deceased victim is entitled to the 
following rights within the criminal justice system: ... 
(16) if the offense is a capital felony, the right to: 
(A) receive by mail from the court a written explanation of defense-initiated victim 
outreach if the court has authorized expenditures for a defense-initiated victim 
outreach specialist; 
(B) not be contacted by the victim outreach specialist unless the victim, guardian, or 
relative has consented to the contact by providing a written notice to the court; and 
(C) designate a victim service provider to receive all communications from a victim 
outreach specialist acting on behalf of any person. 
(c) The office of the attorney representing the state, and the sheriff, police, and other law 
enforcement agencies shall ensure to the extent practicable that a victim, guardian of a 
victim, or close relative of a deceased victim is afforded the rights granted by [Subsection 
(a) of] this article and, on request, an explanation of those rights. 

The District Attorney's Office Has Never Adopted Conflicting Roles In This Case 

84. The District Attorney's Office has not adopted conflicting roles in this case. The District 
Attorney's Office embraces and appreciates its role in ensuring justice for the Defendant, the 
public, the victims, and the great State of Colorado. 

85. The District Attorney's Office, and specifically the undersigned, has never held herself 
out to be a private victims' rights attorney for the victims in this case. The District Attorney's 
Office has promised to effect the rights afforded to victims by the United States Constitution, 
Colorado Constitution, Colorado Statutes, and Colorado case law as is required by mandate of 
Colorado law and as prosecutors are required to do so upon taking an oath to uphold all of the 
laws ofthe United States and Colorado. 
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86. In addition to a prosecutor's obligations to the Defendant, the public, and the state, the 
District Attorney's Office also has additional duties and is required to comply with the mandates 
ofthe Colorado Victims' Rights Act. C.R.S. §§ 24-4.1-301, 24-4.1-302, 24-4.1-302.5, 24-4.1-
303, 24-4.1-304. The relevant responsibilities of the District Attorney are outlined in C.R.S. § 
24-4.1-304: 

§ 24-4.1-303- Procedures for ensuring rights of victims of crimes 
(1) Law enforcement agencies, prosecutorial agencies, judicial agencies, and 

correctional agencies shall ensure that victims of crimes are afforded the 
rights described in section 24-4.1-302.5. 

(3) The district attorney's office, if practicable, shall inform the victim of any 
pending motion that may substantially delay the prosecution. The district attorney 
shall inform the court of the victim's position on the motion, if any. If the victim 
has objected, the court shall state in writing or on the record prior to granting any 
delay that the objection was considered. 
(4) After a crime has been charged, unless inconsistent with the requirements of 
investigative activities, the district attorney shall consult, where practicable, with 
the victim concerning the reduction of charges, negotiated pleas, diversion, 
dismissal, seeking of death penalty, or other disposition. Failure to comply with 
this subsection ( 4) shall not invalidate any decision, agreement, or disposition. 
This subsection ( 4) shall not be construed as a restriction on or delegation of the 
district attorney's authority under the constitution and laws of this state. 
(5) All reasonable attempts shall be made to protect any victim or the victim's 
immediate family from harm, harassment, intimidation, or retaliation arising from 
cooperating in the reporting, investigation, and prosecution of a crime. Law 
enforcement officials and the district attorney shall provide reasonable efforts to 
minimize contact between the victim and the victim's immediate family and the 
defendant and the relatives of the defendant before, during, and immediately after 
a judicial proceeding. Whenever possible, a waiting area shall be provided that is 
separate in both proximity and sight from that of the defendant, the defendant's 
relatives, and any defense witnesses. 

(9) The district attorney and any law enforcement agency shall inform each 
victim as to the availability of the following services: 
(a) Follow-up support for the victim and the victim's immediate family in order to 
ensure that the necessary assistance is received by such persons; 
(b) Services for child victims and elderly victims, and services for victims who 
are persons with disabilities, which are directed to the special needs of such 
victims; 
(c) Referral to special counseling facilities and community service agencies by 
providing the names and telephone numbers of such facilities or agencies, 
whether public or private, which provide such services as crisis intervention 
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services, victim compensation funds, victim assistance resources, legal resources, 
mental health services, social services, medical resources, rehabilitative services, 
fmancial assistance, and other support services; 
(d) Transportation and household assistance to promote the participation of any 
victim or the victim's immediate family in the criminal proceedings; 
(e) Assistance in dealing with creditors and credit reporting agencies to deal with 
any financial setbacks caused by the commission of a crime; 
(f) Interpretation services and information printed in languages other than the 
English language; 
(g) Child care services to enable a victim or the victim's immediate family to give 
testimony or otherwise cooperate in the prosecution of a criminal proceeding; and 
(h) The existence of a criminal protection order under section 18-1-1001, C.R.S., 
or section 19-2-707, C.R.S., and, upon request of the victim, information about 
provisions that may be added or modified and the process for requesting such an 
addition or modification. 

(11) The district attorney shall inform a victim ofthe following: 
(a) The filing of charges against a person accused of committing any of the crimes 
specified in section 24-4.1-302(1) against the victim, including an explanation of 
the charges when necessary; or a final decision not to file felony charges against a 
person for whom law enforcement has requested, pursuant to section 16-21-
103(2)(a), C.R.S., the filing of charges for any ofthe crimes specified in section 
24-4.1-302(1) committed against the victim unless law enforcement and the 
district attorney's office in a judicial district have developed a policy specifying 
the manner in which to inform victims of decisions not to file charges in a case; 
(a.5) The charges to be filed, prior to filing ofthe charges, if the most serious 
charge to be filed is lower than the most serious charge for which the individual 
was arrested and the filing of the lower charge may result in the court issuing a 
new, lower bond; 
(b) Any of the critical stages specified in section 24-4.1-302(2)( a) to (2)G) and 
(2)(1) of a criminal proceeding relating to a person accused of a crime against the 
victim; except that the district attorney shall not be obligated to inform the victim 
of any appellate review undertaken by the attorney general's office; 
(c) The assignment of any case regarding a crime against the victim, including the 
file number of such case and, if available, the name, business address, and 
business telephone number of any deputy district attorney assigned to the case, 
and the court room to which the case is assigned; 
(d) The date, time, and place of any ofthe critical stages specified in section 24-
4.1-302(2)(a) to (2)(j) and (2)(1) of the proceeding; 
(e) The availability ofbenefits pursuant to this article and the name, address, and 
telephone number of any person to contact to obtain such benefits; 
(f) The availability of transportation to and from any court proceeding for any 
victim, except as provided in section 24-4.1-302.5(2); 
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(g) The availability of restorative justice practices, as defmed in section 18-1-
901(3)(o.5), C.R.S; 
(h) The right to complete a written victim impact statement. The victim has the 
option to complete the statement on a form provided by the district attorney's 
office. The district attorney shall inform the victim that the defendant has a right 
to view the victim impact statement; 
(i) The availability of the district attorney to seek a court order to protect a 
victim's residential address. 
(12) Unless a victim requests otherwise, the district attorney shall inform each 
victim of the following: 
(a) The function of a presentence report, including the name and telephone 
number of the probation office preparing any such report regarding a person 
convicted of a crime against the victim, and the right of a victim, or a member of 
the victim's immediate family, to make a victim impact statement pursuant to this 
article; 
(b) The defendant's right to view the presentence report and the victim impact 
statement; 
(c) The date, time, and location of any sentencing hearing; 
(d) The right of the victim, or a member ofthe victim's immediate family, to 
attend and to express an opinion at the sentencing hearing as to the 
appropriateness of any sentence proposed to the court for consideration; 
(e) Any sentence imposed; 
(f)(I) The date, time, and location of any hearing for modification of a sentence 
pursuant to rule 35 (a) or rule 35 (b) ofthe Colorado rules of criminal procedure 
or any provision of state or federal law. 
(II) If a hearing is not scheduled and the court has reviewed a written motion for 
modification of sentence and is considering granting any part of the motion 
without a hearing, the court shall inform the district attorney, and the district 
attorney shall notify and receive input from the victim to give to the court before 
the court rules on the motion. 
(III) If the court has reviewed and denied the written motion without a hearing, 
the district attorney is not required to notify the victim regarding the filing of or 
ruling on the motion. 

(f.5) Any motion to modify the terms and conditions of an unsupervised deferred 
sentence for which the district attorney's office is the monitoring agency. The 
procedures for notifying victims outlined in subparagraphs (I) and (II) of 
paragraph (f) of this subsection (12) apply to the district attorney and the court 
with regard to this motion. 
(g) The right to receive information from correctional officials concerning the 
imprisonment and release of a person convicted of a crime against the victim 
pursuant to subsection (14) ofthis section. 
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(h) The right to receive information from the probation department concerning 
information outlined in subsection (13.5) ofthis section regarding a person 
convicted of a crime against the victim; and 
(i) The decision, whether by court order, stipulation of the parties, or otherwise, to 
conduct post-conviction DNA testing to establish the actual innocence of the 
person convicted of a crime against the victim. If court proceedings are initiated 
based on the results of the post-conviction DNA testing, the victim shall be 
notified of the court proceedings by the district attorney's office that filed and 
prosecuted the charges resulting in the entry of the judgment of conviction 
challenged by the defendant. If the attorney general's office is the agency that 
decides to conduct post-conviction DNA testing, the attorney general's office is 
responsible for notifying the victim. 
(13) If a person convicted of a crime against the victim seeks appellate review or 
attacks the conviction or sentence, the district attorney or the office of the attorney 
general, whichever is appropriate, shall inform the victim of the status of the case 
and ofthe decision of the court. 

87. When the District Attorney's Office stated in its May 8, 2014 e-mail that it would enforce 
the victims' rights in this case, the District Attorney's Office was speaking about all the rights 
that are mandated by law that the District Attorney's Office must enforce for victims. There is 
nothing inappropriate about this obligation, and it creates no "dual role" that compromises the 
prosecution of this case. 

88. As is made clear with every important decision the District Attorney has made in regards 
to this case, the District Attorney always asks for input from the victims in this case. 
Understandably, the interests of 1000 victims do not always align. Nonetheless, the prosecution 
has ethically and truthfully always presented these many interests to the Court and to the 
Defense, and has never presented just the interests of an individual victim or group of victims. 
The assertion that one attorney could possibly represent the personal interests of over 1000 
individuals is patently absurd. However, the prosecution has always asked for the input of all of 
the victims in this case, and the prosecution has honestly presented the wishes and objections of 
all of the victims in this case, including those wishes and objections that favor the Defense 
positions in this case, in numerous pleadings throughout these proceedings and in numerous 
court hearings throughout the pendency of this case. 

89. The cases cited by the defense in paragraph 53 ofD-137a are completely distinguishable 
from the facts before the Court in this case because the prosecution team has not engaged in the 
types of conduct alleged in the cases cited by the defense. The Defense provides parenthetical 
citations to: Ganger v. Peyton, 379 F.2d 709, 714 (4th Cir. 1967) (a case that discusses a 
prosecutor's simultaneous representation of the defendant's wife in divorce proceeding and 
prosecution of defendant for assault on wife violates the requirement of fundamental fairness 
assured by the Due Process Clause of the Fourteenth Amendment); Davenport v. State, 278 
S.E.2d 440, 441 (Ga. App. 1981) (a case where a prosecutor was prohibited from participating in 
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a case where the district attorney was representing the victim of the alleged criminal act in a 
divorce proceeding involving the accused); State v. Eldridge, 951 S.W.2d 775, 782 (Tenn. Crim. 
App. 1997) (a case where participation by special prosecutors who represented a victim in a civil 
matter arising from same incident giving rise to criminal prosecution violated defendant's due 
process rights); and Cantrell v. Commonwealth, 329 S.E.2d 22, 26-27 (Va. 1985) (a case where 
participation of private prosecutor who had also been retained by parents of victim in civil action 
infringed defendant's right to fair and impartial trial). 

Sanctions Are Not Appropriate In This Case Because The District Attorney Has Not 
Engaged In Any Misconduct 

90. Once again, the cases cited by the defense are completely distinguishable from the facts 
before the Court in this case because the prosecution team has not engaged in the types of 
conduct alleged in the other cases cited by the defense. 

91. In United States v. MacCloskey, the prosecutor made an "eleventh hour call" to the 
witness's attorney suggesting that the witness would be well-advised to remember the privilege 
ofthe Fifth Amendment when testifying. 682 F.2d 468, 479 (4th Cir. 1982). This prosecution 
team has made no such statements to the witnesses in this case. 

92. Likewise, in United States v. Hammond, the court's finding that a defendant's due 
process right to present witnesses was violated was also appropriate. 598 F.2d 1008, 1013 (5th 
Cir. 1979). In that instance, an FBI agent threatened a witness who had been indicted in a 
separate state matter in Colorado and subsequently had agreed to assist the FBI in that 
jurisdiction. !d. at 1012. After the witness had already testified and been cross-examined, the 
FBI agent told the witness during a court recess that if he continued to testify, he would have 
"nothing but trouble in Colorado." !d. (internal quotations omitted). Following this exchange, 
the witness refused to give further testimony out of fear that it would harm him in his Colorado 
trial, and another witness also refused to testify after learning of the threat of retaliation. !d. 
This prosecution team has made no such threats to the witnesses in this case. 

93. In addition, there can be no comparison regarding the behavior of this prosecution team 
in this case to the behavior of the agencies involved in People v. Auld. In Auld, the district 
attorney, in collaboration with his secretary, his wife who acted as a notary public, and a sheriffs 
officer, drafted and filed a fictitious complaint against a made-up defendant. People v. Auld, 815 
P.2d 956, 957 (Colo. App. 1991). An undercover agent posed as the fabricated defendant and 
made false statements to an unsuspecting judge and other officials as part of drug enforcement 
activities. !d. This prosecution team has not engaged in any kind of similar conduct in this case. 

94. Finally, in Commonwealth v. Balliro, 349 Mass. 505, 517-18, 209 N.E.2d 308, 315-16 
(1965), the Massachusetts Supreme Court held that reversal was required where the prosecution 
interfered with defense's access to witnesses because the prosecutors had the witnesses taken into 
custody so that the witnesses could not be interviewed by the defense. This prosecution team has 
not engaged in any kind of similar conduct in this case. 
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95. Sanctions are not appropriate in this case because the e-mail when read in its entirety, and 
when not broken down into sound-bites that completely twist and misconstrue the message of the 
e-mail, encourages victims to speak with anyone they choose about this case. The e-mail 
properly characterizes the role of the "victim-outreach specialist" as an advocate for the 
Defendant, but says nothing disparaging about that role. In fact, it encourages victims to help the 
Defendant if they so choose. The District Attorney's Office encouraged victims to call the 
District Attorney's Office if they had questions about who they could talk to about this case so 
that the District Attorney's Office could repeat the mantra orally: "you are free to speak to 
anyone you choose about the case." As the Defense has mentioned, there have been voluminous 
communications to the victims in this case, and often, the District Attorney's communications 
end up in the junk mail boxes of our victims. The District Attorney's Office titled the email as 
"important," because a victim had specifically requested that the District Attorney's Office reach 
out the victims in this case and explain the role of individuals who were reaching out to the 
victims. This victim admitted that this victim generally does not read thee-mails that are sent by 
the District Attorney because there are too many to read. Additionally, the District Attorney's 
Office was in no way trying to infer that anyone was posing as Lisa Teesch-Maguire in this case. 
The District Attorney's Office had recently implemented a new e-mail communication update on 
May 6, 2014 that showed the pictures of the employees of the District Attorney's Office. It was 
the first time that the undersigned had a photograph of herself on her work computer, and 
because some of the victims had asked for a photograph of her in the past, she had it available 
and she happened to send it in that particular e-mail on that particular day. It was also an 
opportune time to send a picture to the victims because the District Attorney's Office had just 
recently scheduled many trial preparation meetings with victims who the District Attorney's 
Office was meeting in person for the very first time. See Exhibit K. 

96. The District Attorney's Office believes that it is proper and frankly imperative that 
Defense Attorney's in this case gather mitigating evidence to help the Defendant-it is, in fact, 
their legal obligation to do so. What the District Attorney's Office does not believe is proper, is 
for the Defense to throw a wolf in sheep's clothing at the victims in this case. If the Defense 
Attorney's in this case asked their investigators to gather mitigating information from the victims 
in this case, some of the victims would likely have done so or likely still would provide that 
information to the Defense, because the victims in this case know that they are free to speak with 
anyone they choose. 

97. What is not fair, and what does not treat the victims with fairness, dignity, and respect, is 
to send someone with the title of "victim-outreach specialist" to the victims for the purpose of 
gathering mitigating information for the Defense. Most of the victims in this case are highly 
intelligent, but even so, are unfamiliar with the criminal justice system and assume that someone 
with a title of "victim-outreach specialist" has the victim's best interest at heart. When victims 
truthfully learn that this individual has been hired by the defense in this case, and when they 
learn that this individual will pay to take victims to dinner with anti-death penalty advocates in 
the state, the victims may lose interest in talking with this individual. That is not the fault ofthe 
District Attorney who, even though armed with this knowledge, did not to reveal this conduct to 
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the victims in this case and who have only revealed this information in this pleading because the 
District Attorney's Office was forced to respond to this motion for sanctions. 

98. What is also not fair, nor legal, nor ethical, is for a private attorney to contact a 
represented victim at the behest of another victim without first contacting that victim's attorney. 
See Colorado Rule of Professional Conduct 4.2. 

99. Additionally, what is also not fair, and what does not treat the victims with fairness, 
respect, and dignity, is that Tammy Krause would convey very sensitive case information to the 
victims that the prosecution had been prohibited from telling the victims in this case because it 
might make its way into the public domain due to the victims passing the information onto other 
persons, and as such might be deemed a violation of the court's orders related to pretrial 
publicity. The prosecution argued that the victims should be entitled to that information, and the 
defense argued against it. Nonetheless, Tammy Krause suggests in an email to Victim F that she 
could hypothetically communicate that information to Victim F. See Exhibit F-8. In the Court's 
Order regarding D-191A, the Defendant's Motion to Close the Mental Health Hearings in this 
case, the Court prohibited dissemination of the information discussed in those closed hearings: 

There is no question that the hearing is a critical stage of this case. But the Court concludes 
that there is a substantial probability that allowing the victims to be in attendance will 
interfere with the defendant's right to a fair trial. There are hundreds of victims in this case. 
It is unrealistic to expect the type of inflammatory information discussed in this Order to be 
kept confidential if it is shared with hundreds of people. It is equally unrealistic to expect 
that the media will not be able to acquire such information from one or more victims. This 
case has attracted a great deal of media attention locally, nationally, and internationally. 
Journalists from Colorado, other states, and even other countries have attended hearings and 
have reported on the case. Understandably, the media has been intensely curious about the 
contents of the notebook and the results of the CMHIP evaluation. If the Court allows the 
victims, but not the media, to attend the hearing, representatives of the media are likely to 
contact the victims after the hearing to attempt to fmd someone willing to talk about the 
evidence and arguments presented at the hearing. Given the savvy and skilled media 
representatives covering the case, the Court has no doubt that they will succeed. The Court 
does not blame the members of the press. They have a job to do. But the Court's concern 
remains: under the circumstances, if it allows the victims to attend the hearing, it 
accomplishes nothing by closing the proceeding to the media and the rest of the public. See 
Court's Order Re: D-191A at 36, 37. 

D-219, The Defendant's Motion For Discovery OfE-Mails And Other Written 
Communications Sent By Arapahoe County District Attorney's Office To Victim

Witnesses In This Case, Should Be Denied Without A Hearing 

100. In D-219, the defense requests that all communications to the District Attorney's office 
and victims and/or witnesses be disclosed to the defense. The Motion is not supported by 
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Colorado law, federal law, or any Constitutional protection provided to a person facing criminal 
charges, and should be denied without a hearing. 

101. As previously argued by the People in a prior response, the People are aware of the 
obligations of discovery required by Brady and its progeny to disclose any materials that are 
impeaching, exculpatory, or mitigating; as well as the People's discovery requirements of 
Crim.P. Rule 16. Brady v. Maryland, 373 U.S. 83 (1963). The People have been, and will 
continue to comply with those requirements. The People have already provided written 
statements of the victims and witnesses to the defense in discovery, and have already provided 
the names, dates of birth, addresses, and phone numbers of all victims and witnesses endorsed in 
this case. Additionally, as the People have recently begun to prepare witnesses for trial, the 
People have had investigators present with the witnesses during those trial preparation meetings 
and have discovered the reports of those investigators to the defense. The People have made 
diligent efforts that exceed the requirements of Crim.P. Rule 16 to obtain updated contacted 
information from the victims and witnesses in this case and have continued to provide that 
information via discovery to the defense in a helpful chart format. The People have and will 
continue to provide the defense with updates to the victim and witness contact information as the 
case progresses. 

102. The People are under no legal obligation, nor has the defense cited to any particular rule, 
statute, or case that requires the People to disclose every e-mail or written communication sent 
by the District Attorney's Office to victims and witnesses in criminal cases. 

103. Further, the communications of the District Attorney's Office are not "of material 
importance" to the defense. The Defendant has no constitutional right to discovery of e-mail and 
written communications to victims and witnesses. Apart from the dictates of Brady v. Maryland, 
373 U.S. 83 (1963), a defendant has no federal constitutional right to discovery. Weatherford v. 
Bursey, 429 U.S. 545, 559 (1977) ("There is no general constitutional right to discovery in a 
criminal case."); People v. Spykstra, 234 P.2d 662, 670 (Colo. 2010) ("There is no general 
constitutional right to discovery in a criminal case, and Brady did not create one .... ", citing 
Weatherford.); People ex rel A.D.T., 232 P.3d 313, 316 (Colo. App. 2012) ("There is no general 
constitutional right to discovery in a criminal case ... ", citing Weatherford); People v. District 
Court,790 P.2d 332, 338 (Colo. 1990) ("[t]here is no general constitutional right to discovery in 
a criminal case, and Brady did not create one.", citing Pennsylvania v. Ritchie, 480 U.S. 39, 59-
60(1987)). 

104. The People object as this is an overbroad request under Crim.P. Rule 16, Part I(a). 
Crim.P. 16(I)(a) and an overbroad request under Crim.P. 16(I)(d)(l). Rule 16(1)( d)( 1) vests the 
Court with discretion to "require disclosure ... of relevant material and information" not covered 
by Rule 16(I)(a) "upon a showing by the defense that the request is reasonable." To make this 
showing, however, "the defense must demonstrate that the information sought is: (1) relevant to 
the conduct of the defense, and (2) unavailable from any source other than the prosecution." 
People v. Vlassis, 247 P.3d 196, 198 (Colo. 2011). The trial court may order disclosure of this 
information by the prosecution under 16(1)( d)(l) only if the court determines in its discretion that 
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the information include in the prosecutions emails is relevant, unavailable from any other source, 
and that the defense request for this information is reasonable. !d. Here, the defendant has not 
met these burdens. The e-mail communications are not relevant because the District Attorney's 
Office has always told the victims and witnesses that they were free to speak or not speak with 
anyone they wish about this case. Thee-mails are also apparently available from other sources, 
because the defense obtained at least one e-mail and purports to know that the District Attorney's 
Office has sent "324" e-mails, a number that the District Attorney's Office has never attempted 
to ascertain. Finally, this request is not reasonable given the volume of materials in this case and 
given the sensitive nature of victim-services information that the District Attorney's Office is 
required to provide by mandate of Colorado Law. 

105. The defense request is overbroad and not supported by the requirements of Rule 16. 
Every written victim and/or witness statement that has exculpatory information or information 
about the crimes alleged in this case has been or will be provided to the defense through 
discovery. Additionally, not every communication between a victim or witness and the District 
Attorney is discoverable to the defense. Many communications involve the District Attorney 
informing the victims or witnesses of upcoming court dates, scheduling issues, or matters 
completely unrelated to the victim or witnesses' knowledge of the facts of what occurred in the 
theater, what the defendant did, or any evidentiary issue in this case. In short, there are 
multitudinous communications between victims and the District Attorney that are not, in any 
way, "statements" as that term is used in Crim. P. 16. 

106. There are sound policy considerations behind the decision of the drafters of Rule 16 not 
to require the prosecution to discover every e-mail and written communication made to 
witnesses. Such a procedure would be unduly onerous, particularly in a case such as this one 
where there are over 1000 victims and approximately 3000 additional witnesses. Instead of 
interviewing witnesses in preparation for trial, the prosecution would be more concerned with 
making sure that every email communication to every victim including ministerial and 
administrative communications about upcoming court dates, procedural matters, appointments, 
and the current status of the victim would be discovered to the defense. In the event that a 
witness makes a statement that would constitute exculpatory evidence as described in Brady v. 
Maryland, 373 U.S. 83(1963) and its progeny, Crim P. 16 would require disclosure of such 
evidence to the defense. The People request that the Court deny the defense's request for an 
expansion of the prosecution's duties of discovery. 

107. Given the requirements of C.R.S. § 24-4.1-304, the People were and are required to 
provide the victims and witnesses in this case with a plethora of information. C.R.S. § 24-4.1-
304 does not require that the information also be provided to the defense. It would be counter to 
the very goals of the Victims' Right Act to provide the defense with the type of victim-assistance 
information the Act requires. Further, the defendant's request runs counter to the protections 
provided to victims by Article II, Sec 16a of the Colorado State Constitution and the statutes that 
the legislature has promulgated protecting the rights of victims and witnesses. C.R.S. §24-4.1-
301 contains a declaration that "the fulland voluntary cooperation of victims of and witnesses to 
crimes with state and local law enforcement agencies as to such crimes is imperative for the 
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general effectiveness and well-being of the criminal justice system of this state." Victims and 
witnesses are reasonably aware that if they speak to the prosecution about the facts of the case 
that this information will be provided to the defense, but they would have no reason to expect 
that any communication whatsoever would be disclosed to the individuals who represent the 
alleged perpetrator who victimized them or the perpetrator who committed a violent crime in 
their presence. Requiring the prosecution to provide such information would have a number of 
results that would be contrary to Colorado's statewide commitment to treat victims and witnesses 
with fairness, dignity, and respect. They have the right to have such communications from the 
prosecution, but if they knew that such communications were to be given to the agents of the 
perpetrator of the crimes charged in this case, they might be much more reluctant to receive 
information about the case from the District Attorney, and to give input about the case, which 
would act as an unnecessary and unlawful encumbrance on the rights guaranteed them as victims 
and witnesses in this case. 3 

108. None of the cases or rules cited by the defense in this motion have been violated by the 
prosecution in this case. The defense motion for sanctions and the defense motion for the 
discovery of email and written communications should be denied without a hearing. 

GEORGE H. BRAUCHLER, District Attorney 

B~~Q~ 
D YJ)iStriCtl{torn~ <=> ~ 
Registration No. .3::, f}q ~ 

3 In fact, several victims in this case have indicated to the District Attorney that they are afraid to seek referrals for 
therapy and other resources from the District Attorney because they are afraid that their communications may be 
discovered to the defense and may some-how be made available to the public causing them unnecessary annoyance 
and embarrassment. 
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CERTIFICATE OF MAILING 

I hereby certify that I have deposited a true and correct copy of the foregoing in the Public 
Defender's Mailbox located at 6450 S. Revere Pkwy. Centennial, CO 80111, addressed to: 

TAMARA BRADY, ESQ. 
DANIEL KING, ESQ. 
OFFICE OF THE PUBLIC DEFENDER 

Dated: ~ 7;£ j/ 
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DISTRICT COURT 
ARAPAHOE COUNTY, COLORADO 
Court Address: Arapahoe County Justice Center 
7325 S. Potomac St., Centennial, CO 80112 

THE PEOPLE OF THE STATE OF COLORADO vs. 
Defendant: 

JAMES EAGAN HOLMES 

COURT ORDER 

COURT USE ONLY 
Case Number: 

12CR1522 
Division/Ctrm: 

202 

RE: RESPONSE TO DEFENDANT'S RENEWED MOTION FOR SANCTIONS FOR 
PROSECUTORIAL INTERFERENCE WITH DEFENSE INVESTIGATION [D-137a] 

AND RESPONSE TO DEFENDANT'S MOTION FOR DISCOVERY OF EMAILS AND 
OTHER WRITTEN COMMUNICATIONS SENT BY ARAPAHOE COUNTY DISTRICT 

ATTORNEY'S OFFICE TO VICTIM-WITNESSES IN THIS CASE [D-219] 

THE COURT, being fully advised, and being duly apprised of the relevant facts and law, 
hereby DENIES DEFENDANT'S RENEWED MOTION FOR SANCTIONS FOR 
PROSECUTORIAL INTERFERENCE WITH DEFENSE INVESTIGATION [D-137a] 
DENIES DEFENDANT'S MOTION FOR DISCOVERY OF EMAILS AND OTHER 
WRITTEN COMMUNICATIONS SENT BY ARAPAHOE COUNTY DISTRICT 
ATTORNEY'S OFFICE TO VICTIM-WITNESSES IN THIS CASE [D-219]. 

Dated this ___ day of _____ ,, 2014 

BY THE COURT 

District Court Chief Judge Carlos A. Samour 
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DISTRICT COURT, ARAPAHOE COUNTY 
STATE OF COLORADO 
Arapahoe County Justice Center 
7325 S. Potomac Street 
Centennial. Colorado 80112 

THE PEOPLE OF THE STATE OF COLORADO vs. 
Defendant(s): 

JAMES EAGAN HOLMES 

AFFIDA VlT OF VICI'IM A 

COURT USE ONLY 
Case Number: l2CRl522 
Division: 202 

Victim A, fJtSt being duly sworn, stata as follows: 

1. l am above eighteen years of age, and have personal knowledge of all of the facts stated 
herein. 

2. Deputy District Attorney (DDA) Lisa T eesch-Magnire asked me if I would be willing to 
write and si111 an affidavit that explained the events described in this affidavit as the 
events truthfully occurred so that she could attacb my affidavit to a legal pleading that 
would be filed with the Coun. 

3. -is a listed homicide victim in criminal case 12 CR 1 522. beeause of the pending 
crunmal case, 1 have been communicating with DDA Teesch-Maguire and other 
members oftbe prosecution team since July of2012. 

4. This is written because the defense team is asking for sanctions against the prosecution 
and specifically asainst Lisa Teesch-Maguire. I don1 l think that I have missed a webinar 
and I review the e·mails that Ms. Teesch-Maguire sends and [ don't agree with the 
defense team on the request for sanctions. 

5. 1 have received very few letters from the defense team. I know of four for sure because I 
still have tbem. Two are f'rom the Office of the Public Defender and the others are from 
Tammy Krause. The first Jetter from Tammy Krause is dated February 1, 2013. Ms. 
Krause explained her role and closed the letter by saying she would contact me soon. I 
received a second letter from Ms. Krause dated Aprilll, 2013. This letter stated that ifl 
did not want to have any c:ontact with the defense team. I could e-mail Ms. Krause and Jet 
her know that. I did not e-mail Ms. Krause and still haven't beard from her. During a 
conversation v.ith Ms. Teesch-Maguire [ let ber know that I had received these letters and 
was told that speaking with Ms. KJause was solely my decision to make. 
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6. At no time have l ever felt pressured to not speak with the defense team. Ms. Teesch
Masuire bas repealed)y made it clear that J am free to speak with or not speak with 
anyone I choose. The choice is mine about speaking to the defense,. the prosecution, the 
media. etc. She bas also made it clear tbat if I choose to speak with someone, 1 may bave 
another person of my choosing with me or may ask to record the conversation. I also 
could ask them what they wanted to talk to me about, refuse to discuss certain things or 
could stop the interview at any time. 

7. Ms. Teesch-Maguire bas occasionally given me the names ofdle defense team and 
explained their roles. 1 always appreciated the information so that if I was contacted by 
one of these people, I would know who they were. 

8. I greatly appreciate all the helpful information that Ms. Teesdt·Maauife bas pven to me 
in tbe time since my son's death. This .has greatly helped to reduce tbe tension around the 
upcomina criminal trial. 

End of Affidavit 

) 
)ss. 
) 

The foregoi~bscribed and sworn to before me oo ' -;.I{ - · 
2014, by Victim A----

My commission expires: 
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Affidavit ofVictim 

PEOPU!!'S RESPONSE TO 
D-137a 

EXHIBfTA-2 



STATE OF COLORADO 
A'nlplboe Couaty .J..a CoaiDr 
1325 s. Poromac Sllel::l 
Ccalauliel. Colondo 80112 

ntE PEOPLE OF THE STATE OF COLOltADO vs. 
De.feadlm(s): 

VtedmB,-&.tWDsatr ......... u-llilillri 
1. t.albcM r~t·,;trl,.~rsa~., ... ~,::acilll~~4f.;r•Otdle,.._. 

hcNin. . 

2. n.-., Ditltlict ..__ tnnA~ f..a'Jl e' U- iw ..... miih W.lii be ....n1L.. fD 
..-.-, ......._.., ~ .• . . . ~ . ~....§~. ...~ 
wrilelllld si8D•illlllidl9iltille tAiillldtJie'...._dli«<ba'filiil.aa:ucait\6•dae · •. 
~tNtl611yOCCUD!IId•••Coald..ram,afldavktoaiCpl JJicatiqdllt 
would be filed widt111e Court. 

3. is.aWboadddoYic:dmiacdmi..i . ._u Cll't~;~;£~~ 
~-~~·!~]': ·'!;if« .. wilhDDA ,.... I!;PI)!'eaad adler 
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~' I' V" " ' '~ 

5. Men spealllcaly. ~~ mrcamnuliealon wlh u. Tea act Maguile 
llboul T...-rir ..,._ Jaini:V._ d I ~ t111m. 1 illtlllllp ... lM PlAir 
inrDnnatlanll and l _. ..,_ conducfBd on a jJRife 1 s.ilnallallal and never was 
Cher8an --1D~ memtllcing --Mi. KraUse 

e. 1 cananlrftnd 2 lelalanno .....-tam T~ KrauteM'Iee February 
2013. lhehoneWIILia llllllf ~~~ aild tie Other waa a folaw.up 
leltarinM\ictla.,._...., ... ' He1o-..tme If I wish. I hevedtoeen 
not1D follow up on 111[1. ~ a1W"d . .....,. tia'1..,.., a choice I hawJ 
ftlllde r:l my own he will and not due.1D auWclt infUence. 

PEOPlES RESPONSE TO 
D--137a 

EXtiBIT B-1 



Case No. 011CR.U22 
Affidavit of Vlclim 

- ---

PEOPLE'S RESPONSE TO 
D-137a 

EXHIBITB-2 



DISTRICT COURT, ARAPAHOE COUNTY 
STATE OF COLORADO 
Arapahoe County Justice Center 
7325 S. Potomac Street 
Centennial, Colorado 80112 

THE PEOPLE OF THE STATE OF COLORADO vs. 
Defendant( s): 

JAMES EAGAN HOLMES 

AFFIDAVIT OF VICTIM 

COURT USE ONLY 
Case Number: 12CR1522 
Division: 202 

Victim C, first being duly sworn, states as follows: 

1. I am above eighteen years of age, and have personal knowledge of all of the facts stated 
herein. 

2. Deputy District Attorney {DDA) Lisa Teesch-Maguire asked me if I would be willing to 
write and sign an affidavit that explained the events described in this affidavit as the 
events truthfully occurred so that she could attach my affidavit to a legal pleading that 
would be filed with the Court. 

3. -is a listed homicide victim in criminal case 12 CR 1522, because of the pending 
criminal case, I have been communicating with DDA Teesch-Maguire and other 
members of the prosecution team since July of2012. 

4. I first got a letter from the Defense offering condolences and letting me know that we 
could contact the Defense if we wanted to. I contacted Lisa Teesch-Maguire and asked 
her if this was normal to get a letter from the Defense and Lisa told me that it was normal 
and she told me that it was my choice about whether I would like to talk to the Defense or 
not. 

5. I next got a letter from Tammy Krause and she wanted to open up a line of 
communication between my family and her and that she would act as an intermediary 
between my family and the Defense. I did not want to communicate with Ms. Krause and 
I contacted Lisa Teesch-Maguire to ask Lisa to contact Tammy Krause on behalf of my 
family to ask Tammy Krause to stop communications. Lisa Teesch-Maguire told me told 
me that it was my choice about who I could contact, but that Lisa Teesch-Maguire would 
not contact Tammy Krause on my behalf and that I would have to contact her on my own 
if I no longer wanted to receive communications from her. 
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6. I then sent an email to Tammy Krause explaining that I did not want any contact with her 
and I also sent that email to Lisa Teesch-Maguire. I received a response from Tammy 
Krause stating that she would respect my wishes and would not contact me. I also sent 
that email to Lisa Teesch-Maguire. I have not been contacted since by Ms. Krause. 

End of Affidavit 

STATE OF 
CITY OF 
COUNTY OF 

) 
)ss. 
) 

The forego~bscribed and sworn to before me on J \J..V...L C}'f 
2014, by Victim C-

Case No. 012CRI522 
Affidavit of Victim Page 2 PEOPLE'S RESPONSE TO 

D-1378 
EXHIBITC-2 



Lisa Teesch-Mapuire 

From: 
Sent 
To: 
Subject: 

Friday, April 19, 2013 11:36 AM 
Usa Teesch-Maguire 
Fw:: Cease contact 

I just sent this off in response to letter received. Thanks .. 

AM 

Ms. Krause 

This email dated 19 April 2013 is to inform you not wish to be contacted by 
you, Tammy Krause nor by anyone else employed by the defense team of King and Brady, the attorney's 
themselves and or any other future employee. No contact should be attempted through any source but not 
limited to phone, US Mail, email, personal contact or any of the social media platforms presently in use or any 
new one in the future. Please let me make myself dear-make no attempt to contact us from this day 
forward. I have made a copy of this email. 

sincerely 

1 
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Usa Teesch-Maguire 

From: 
Sent: 
To: 
SUbject: 

Just received 

Friday, April 19, 2013 12:00 PM 
Lisa T eesch-Maguire 
Fw: Cease contact 

From: Tammy Krause 
sen11t:lflrlday·,·Apri·l19, 201311:44 AM 
To: • 
SUbject: Re: Cease contact 

Dear Mr.••• 

I only write to respond that I received your email and I appreciate you letting me know that you do not wish to have 
contact with me or Mr. Holmes' defense team. I wil not contact you further. If you should ever want to have contact with 
me or questions about the case, I would welcome your communication. 

I wish you and your famiJy all the very best. 

With kind regards. 

Tammy Krause 

On Fri, Apr 19, 2013 at 1:34PM, 
Ms. Krause 

wrote: 

This email dated 19 April 2013 is to inform you that do not wish to be contacted by 
you, Tammy Krause nor by anyone else employed by the defense team of King and Brady, the attorney's 
themselves and or any other future employee. No contact should be attempted through any source but not 
limited to phone, US Mail , email, personal contact or any of the social media platforms presently in use or any 
new one in the future. Please let me make mysetf dear-make no attempt to contact us from this day 
forward. I have made a copy of this email. 

sincerely 
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DISTRICT COURT, ARAPAHOE COUNTY 
STATE OF COLORADO 
Arapahoe County Justice Center 
7325 S. Potomac Street 
Centennial, Colorado 80112 

THE PEOPLE OF THE STATE OF COLORADO vs. 
Defendant( s ): 

JAMES EAGAN HOLMES 

AFFIDAVIT OF VICTIM D 

COURT USE ONLY 
Case Number: 12CR1522 
Division: 202 

Victim 0, first being duly sworn, states as follows: 

I. I am above eighteen years of age, and have personal knowledge of all of the facts stated 
herein. 

2. Deputy District Attorney (DDA) Lisa Teesch-Maguire asked me if I would be willing to 
write and sign an affidavit that explained the events described in this affidavit as the 
events truthfully occurred so that she could attach my affidavit to a legal pleading that 
would be filed with the Court. 

3. I am a listed attempted-murder victim in criminal case 12 CR 1522, and because of the 
pending criminal case, I have been communicating with DDA Teesch-Maguire and other 
members of the prosecution team since July of2012. 

4. I received 2 letters from Tammy Krause. Lisa Teesch-Maguire asked me ifl would be 
willing to send her a copy of the letter, which I did. I also copied Lisa on an email to 
Tammy Krause stating that I requested no further communication from her in any form. 

5. Lisa has always, in my recollection, always made a point in any email to state that we 
have the right to either talk or not talk to anyone about our experiences. She emailed 
regarding the letters from Tammy Krause and did state that it was our choice to either 
speak to her or not, and informed us ofwhat Tammy Krause's job entails. 

End of Affidavit 
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STATE OF 
CITY OF 
COUNTY OF 

) 
)ss. 
) 

By: 

Affidavit was subscribed and sworn to before me on ;J"!J...Nk Ql<f
1 

11· 

My commission expires: 
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ll April2013 

Mr 

I am writing to you to provide an update to the letter that l sent in February. The 
attorneys for t-tr.,Holmes realize that many activities have taken place in recent weeks 
th<lt they would like to mllke'sliie yoo'are as mfumi~ a$j'~ibte. 

As you may know, the week before the hearing on April Pt, Mr. Holmes' attorneys filed 

Mr. King and Ms. Brady are aware that with the various motions a~e 
occurred, you may be interested ln information that would clarify---
their work. or about the trial proceedings. They have indicated to me that they would 
do their best to answer any questions you may have. 

I want to make every effort to be of assistance to you and your family. l would be glad 
to ;1nswer any questions you may have hy letter, email, or phone. With that in mind, l 
also rea!iz~ rhat my contact with you may not be appreciated or wekomed at this lime. 
If you do not wish to receive letters or further contact from the defense team or me, 
please send me an cmaH at the above address and know that we will respect your 
request. 

_ My thoughts remain with you and your family. 

With kind regards. 

TA''Wwlv1 V~v~ 
T~nnmy Krause 
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Lisa Teesch-Maguire 

From: 
Sent 
To: 
Cc: 
Subject: 

Tammy Krause, 

Tuesday, April 16, 2013 3:40 PM 
krause.tamm~ 
Lisa Teesch-Maguire 
Request to end communication 

I have received the two letters you have sent, and am writing to request NO further communication in any 
form. I do not foresee this being a problem, but just in case I have copied Lisa Teesch-Maguire, Deputy District 
Attorney, on this email as evidence ofthis request. 

Please remove me from any contact lists you may have, 

1 
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Lisa Teesch-Maguire 

From: 
Sent 
To: 
Cc: 
Subject: 

Dear-

Tammy Krause< 
Tuesday, Aprill6, 2013 3:44 

Usa Teesch-Maguire 
Re: Request to end communication 

Thank you for your email. I appreciate you letting me know that you do not wish to have contact with me or Mr. Holmes' 
defense team. I will not write you further letters or emails. If you should ever want to have contact with me or questions 
about the case, I would welcome your communication. 

I wish you and your family all the very best. 

With kind regards, 

Tammy Krause 

On Tue, Apr 16,2013 at 5:39PM, wrote: 
Tammy Krause, 

I have received the two letters you have sent, and am writing to request NO further communication in any 
form. I do not foresee this being a problem, but just in case I have copied Lisa Teesch-Maguire, Deputy District 
Attorney, on this email as evidence ofthis request. 

Please remove me from any contact lists you may have, 

1 
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DISTRICT COURT, ARAPAHOE COUNTY 
STATE OF COLORADO 
Arapahoe County Justice Center 
7325 S. Potomac Street 
Centennial, Colorado 80112 

THE PEOPLE OF THE STATE OF COLORADO vs. 
Defendant(s ): 

JAMES EAGAN HOLMES 

AFFIDAVIT OF VICTIM E 

COURT USE ONLY 
Case Number: llCR15ll 
Division; 202 

Victim E, first being duly sworn, states as foJlows: 

1. 1 am above eighteen years of age, and have personal knowledge of all of the facts stated 
herein. 

2. Deputy District Attorney (DDA) Lisa Teesch-Maguire asked me if I would be willing to 
write and sign an affidavit that explained the events described in this affidavit as the 
events truthfully occurred so that she could attach my affidavit to a legal pleading that 
would be filed with the Court. 

3. I am a listed attempted-murder victim in criminal case 12 CR 1522. and because of the 
pending criminal case, I have been communicating with DDA Teesch-Maguire and other 
members of the prosecution team since July of 2012. 

4. In November 2012 I received a letter from defense counsel, Tamara Brady and Daniel 
King, and also I received another letter on November 8, 2013 informing me aoout 
Tammy Krause. Copies of the two letters are attached as Exhibits hereto. 

5. In February 2013 I received a letter from Tammy Krause introducing herself and the type 
of work that she does. She described her work as victim outreach for the defense. A copy 
of the letter is attached hereto as an Exhibit 

6. I did inform Lisa Teesch-Maguire about the letter from Tammy Krause and Ms. Teesch
Maguire said that I have the choice to speak with whomever I want. 

7. After speaking with Lisa Teesch-Maguire, I chose to speak with Ms. Krause because I 
was interested in her work and what she might have to say. 

Case No. 012CRIS22 
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8. In this conversation, Ms. Krause told me about her work and the different cases she had 
worked on for different defense teams. She explained that her role was to be a go 
between the victims and the defense attorneys because it can be difficult to speak to the 
attorneys directly. We did not discuss the events of July 20, 2012 during this 
conversation. I had no further plans to speak with her again. 

9. On April I, 2013, the day they announced the possibility of the death penalty for James 
Holmes. I received a call from Ms. Krause at approximately 7:30 to 8:00p.m. 

10. 

11. 

Ms. to 
asked me the best way to write the letter. 1 responded to 

told me because I am not telling anyone and they can find out 
from the Jetter. Ms. Krause asked if I would meet with her in three weeks and I wanted to 
be polite and said yes. 

12. After this conversation, I wondered why the defense would purposefully leak information 
to a victim. I felt like they were trying to manipulate me because they were aware of my 
family history and thought I may have sympathy for Mr. Holmes. They do know that I 
have contact with multiple victims as well as the family of my deceased friend, .. 
-· I felt that maybe they were trying to see ifl would leak the information to the 
media or go to the DA 's office with the information in hopes of the DA's office filing for 
sanctions so that the information would be made public. I made the decision not to tell 
the DA 's office about the information she told me about-· 

13. I did decide to tell the DA 's office about the letter to the victims that Ms. Krause 
mentioned because I did not want a bunch of angry victims calling the DA • s office to 
complain abo to complain to the DA' s Office about not informing the I 'I "i I 

victims about 

14. Soon after the~ Krause, I caJied Lisa Teesch-Maguire and informed 
her only about-Later. Lisa Teesch-Maguire, called me back and asked 
if you would be wilting to talk to investigators about the letter and the conversation 
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concerning became emotionally distraught and begged her not to make me 
do this. Lisa T eesch-Maguire said she would talk to her bosses and get back to me. When 
I realized that 1 may have to speak to investigators, I realized that I would have to tell 
them everything. I then called Lisa Teesch-Maguire and told her about the entire Krause 
conversation. I then again became and told her that the 
information Ms. Krause 

said that 
delving further was not worth disrupting my family because we have been through 
enough. Lisa Teesch-Maguire again said she would talk to her bosses and call back. She 
called back and told me they were not going to pursue it at the time. 

15. Next~ I called Tammy Krause and told her that I could not speak. with her anymore 
because it was too emotionally overwhelming. 

16. 1 had no further communication with Mr. Krause and to my knowledge, she never tried to 
contact me again. 

17. At no time did the DA's office pressure me into not talking to the defense. I have always 
known I can choose to speak or not speak to anyone · in this case. 

End of Affidavit 

STATE OF 
CITY OF 
COUNTY OF 

Witness 

My commission expires: 
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OFFICE OF THE STATE PUBUC DEFENDER 

DOUGLAS K. WILSON 
STATE PuBUC DEFENDER 

November 2. 2012 

We are the attorneys representing James Holmes. the man a<iCUSed of the Aurora movie 
theater shootings. We are not writing regarding the legal aspects of the case against Mr. Hotmes, as 
thfs is a time for you to be able to focus on your healing. We simply wanted to express our wishes for 
your recovery to you and your family. 

Due to the nature of the case and Its continuing Investigation, there has been ongoing media 
reporting of the court hearings, as well as Mr. Holmes' life and legal representation. We understand 
the community Interest in these important issues. Because Judge Sylvester issued a Decorum Order 
on alt legal professionals involved in the case, we are prohibited from discussing most aspects of the 
case with the press or public. Yet we want to acknowledge the pain, suffering, and grief you must be 
experiencing. 

It is our intention to be sensitive to you and the many families deeply affected by the July 20tn 
shooting. Our responsibility to our client does not preempt us from being considerate of the grief and 
suffering you have experienced. We invite you to let us know if we ever offend you. as that is certainly 
not our intent, or if you should have a question about our role in this capacity as defense attorneys. 

With the holiday season coming upon us. we realize that this could be an especially painful 
time for you and your family. You are in our thoughts during this difficult time. 

With kindest regards, 

=y~~~ 

STATE OFFICE • 1290 BROADWAY, SUITE 900 
DENVER, COLORADO 80203 

PHONE: (303) 764-1400 • FAX: (303) 764-1478 
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Dear-

OFFICE OF THH STATE PUBLIC DEFENDER 

DOUGLAS K. WILSON 
STATE PuBUC DEFENDER 

November 8, 2013 

We are writing to invite you to meet with us at the Aurora Public Library on November 21• at 
7:30pm. This meeting is an opportunity for you to have questions auswered about the upcoming 
trial or our legal representation of James Holmes. The purpose for the meeting is simply to give 
you an opportunity to meet us, to ask us questions, or to share with us information you would 
like us to know. 

We imagine that over the past fifteen months. questions have arisen tbat have not been answered. 
We would like to take this opportunity to answer as many of these questions too. and when we 
cannot due to our legal obligations, we will explain the reasons for this. We would like to learn 
of any concerns you might have about the trialaud our representation of our client so that we em 
be mindful of these concerns during the legal proceedings. Also~ we would like to listen and 
learn from your experiences of this terrible tragedy. 

The meeting is not open to the public or to the media. We have invited the injured victims, their 
family members, and the family members oftbe people who were killed in this tragedy. We have 
also invited local religious leaders to attend as a support to you. 

Over the past year, Tammy Krause. a victim outreach specialist, has been in contact with you by 
letter or phone with updates about this case. She is available to address questions or concerns 
you may have about this meeting. Her oontact information is 
krause.tamm~he will also be present at the meeting and em assist you at that 
time. 

The meeting will take place in the Small Community Room at the Aurora Public Library, 14949 
E. Alameda Parkway, at 7:30pm on the 21• November. To ensure the comfort and safety of the 
families, we will simply be asking people to show identification at the door in order to ensure 
that those present were invited. We will not record anyone's personal details. It is our hope that 
this meeting wiD allow you and all of the other victims to feel free to talk without the fear of 
such statements being reported in the press. 
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We are aware that some of you live out of state and others who live locally will not be able 
to attend this meeting. If you are intereSted in speaking with us, we welcome the opportunity 
to talk with you at a time that is convenient to you. You may either contact Ms. Krause or 
one of us directly. 

We hope that we can meet you on November 2111
• 
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TAMMY KRAUSE 
' ~ 

J February 2013 

I am writin& to introd~ myself to you. Since 1997.1 have worked in a criminal justice fteld ealled defense
in!t!ated victim outreach. The purposes of this work are to help defense attorneys oommunicate with victims 
in a respectful and oon-adversarial manner and to enable defense attorneys to address crime victims' 
concerns more directly throupout the loga1 proceedinp. Because of my history and experience in working 
with :filmilies of homicide victims wi1hin the judicial system, the attorneys who represent James Holmes 
have asked me to c:ontact you on their behalf. 

lmderstand that you were iqjured in the July 2o" ltloeltiq 
horror of the events of that night. I oanoot comprehend bow YLI..LJI~~ 
l am very sorry for all that you may have suffered. 

exJK)SC(( to the 
motltbs have been for you. 

As you are likely ~ last IOOJJ1h Judge Sylvester postponed the arraignment hearing-the point in which 
Mr. Holmes may enter a plea regarding the charges apiDst him-until March 12, 2013. I imagine that this 
ruling may have raised questiODS for you and your family, as it was anticipated that the arraignment would 
occur at the end ofpreliminaly hearings in JBDUII')'. his my hope that the defense team's requests for a 
postponement. Judge Sylvesters rulin& and the possible next steps have been clearly explained to you. 

In their effort to be mindful ofhow this tragedy has atfected your life, Ms. Brady and Mr. King understand 
that you may not feel comfortable speaking directly with them. I am writing you because they would like to 
open a line of commmlication with you. If you have questions that you had hoped would be answered at the 
preliminary hearing. questions about the impending trial, or mterests regarding the case tbat they may be 
able to address, I would be glad to get as much information from Ms. Brady and Mr. King as I am able. 

My role is to assist you by seeking answers to your questions. con~J1DI any concems you might have to 
the defense attorneys, and trying in any other way that 1 can to help the publie defendets be responsive and 
sensitive to you throughout the legal proceedings. Please know your decisioo whether or not to speak to me 
will not have any effect oo the ease. 

I would like to learn ftom your experiences ofthis case and share how I might best be able to assist you. I 
will oontact you soon to see bow I may be of assistance and to answer any questions I can. In the meantime. 
I may be reached at the number listed above. 

With kind regards. 

1A M IV11 /?J4Wrc--
Tammy Krause 
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Tammy Krause 
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DISTRICT COURT. ARAPAHOE COUNTY 
STATE OF COLORADO 
Arapahoe County Justice Center 
7325 S. Potomac Street 
Centennial, Colorado 80112 

THE PEOPLE OF THE STATE OF COLORADO vs. 
Defendant(s): 

JAMES EAGAN HOLMES 

AFFIDAVIT OF VICTIM 

COURT USE ONLY 
Case Number: 12CR1522 
Division: 282 

Victim F, first being duly sworn, states as follows: 

1. I am above eighteen years of age, and have personal knowledge of all of the facts stated 
herein. 

2. Deputy District Attorney (DDA) Lisa Tee:Jeb·Maguire asked me ifl would be willing to 
write and sign an affidavit that explained the events described in this affidavit as the 
events truthfully occurred so that she could attach my affidavit to a legal pleading that 
would be filed with the Court 

3. I am a listed attempted-murder victim in criminal case 12 CR 1522, and because of the 
pending criminal case, 1 have been communicating with DDA Teesch-Maguire and other 
members of the prosecution team since July of2012. 

4. I don't exacdy remember the date, but my involvement with Tammy Krause, DIVO. 
started when I spoke at a speaking event for for a friend in November of 
2013. The topic was on people who had been affected by gun violence and to share each 
of our stories. I was one of 7 speakers and the stories lasted for about 15 minutes each. 
After I finished speaking I was approached by_ and __ both 
employees for £'Coloradans Against the Death Penalty" to possibly work for them in 
some capacity and expound on how I feel about Dealh Penalty. So I took their 
information and just put it away. I bad made a commitment to go along with whatever my 
fellow victims and survivors wanted to do. as far as the Death Penalty, in this particular 
case. 

5. I received co~hone calls from- and just ignom:J them including various 
emails from- So in March of2014 I was asked by if it would be 
okay to have permassion to use my story via video. At that time who 
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6. 

1. 

works for uggested I reach out CADP's So I did .• 
- ta Working togetlu:r doing some I reiterated 
my stance on how I felt about the case she said she understood. began a 
laundry list of things for me to do: 1) talk to other victims to get to sway opinions 
on Death~ refused on my own accord based my feelings towards this case); 2) 
Contact-or~d but then I stopped because he wanted ~t 
a letter to victims from- · him or a victim of the--
- 3) Attend a panel discussion at 
George Brauchler which was on March 13, 2014 -{while there I ran into Mr. a 
host of others who are on defense team in this case)-4) to meet with a woman name 
Tammy Krause; 5) do some community organizing to help with anti-death penalty efforts 
to include fundraising. etc. 

dinner 
and she took me home to my after the dinner. At the dinner, and 
Tammy Krause were both present. Tammy Krause paid for the dinner. At first I thought 
that Tammy Krause was just an Anti-Death Penalty advocate but it turned out she was a 
DJVO -1 kept asking her what that meant and what is her job she said it was a new thing. 
that she doesn't work for defense (see letter) to where ifl wanted to talk to James Holmes 
or have any questions about or for James Holmes or clarification of anything going on 
with case from Defense team she could help facilitate, she made it seem as if she was a 
victims' advocate or liaison FOR helping victims in the Aurora theater case. We talked 
about the case aad she also mentioned how she had been getting zero response from other 
victims and that she needed my help to speak to other victims regarding her assistance 
that she could offer the victims in Ibis case regarding any questions the victims may have 
bad for the Defense in this case, or if the victims needed help with anything. and she 
asked if I would talk with the other victims about talking with her. I told her my stance 
and was thankful for the meal but felt funny about the whole thing. She also told me that 
she would send me a letter that I could distribute to the other victims in the case. She 
also asked me to bring this up at a monthly meeti~ with the other victims at 
~h month. I refused to do this. -also asked me to set up a 
meeting with the other victim families in this case so that she~ or Tammy Krause. or. 
-could talk with the other victims about Ibis case and try to help sway their 
optmon or infonn them about the death penalty. I felt extremely uncomfortable about 
this request. 

later I called Lisa Teesch-Maguire and I also spoke to my own~ 
and then decided on my own accord to cut all ties with CADP ....... 
and Tammy Krause. I reaUy felt like the CADP through the defense team 

was lo use me to orchestrate a dialogue with the victims and survivors in this case 
to sway them towards changing their minds on the Death Penalty and to give them 
contact information for other victims in this case. 
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8. Since the beginning of this case the Prosecution team bas always clearly let me know 
what my rights are as victims as far as speaking about this case or speaking about my 
own personal views to the media or to the defense. I have conducted many interviews 
and/or expressed my personal opinions about this case . I never have felt at any time 
during this two year process that I couldn't say anything I felt, I have also always known 
that it was my choice to speak to anyone I wanted. including the defense and Tammy 
Krause and CADP. The whole reason I met with all of these people is because Lisa 
Teesch-Maguire told me I could talk with anyone that I wanted. 

9. I started to have ~s with the direction I was being lead into by 
Tammy Krause.- and after all of their meetings and 
correspondence to me. 

10. At this point, I contacted Lisa Teescb-Maguire at the District Attorney's Office and asked 
her to let me know what the role of a "DIVO" was and I also asked her if I could send her 
the correspondence I bad received from all of the people above to confinn the le&llttmacy 
of these peopte•s role in this case. I also contacted own attorney, 
asked him for his advice. My attorney~ set up a meeting eesch-
Maguire at the DA's Office so that we get more clarification about this process. 
Lisa Teesch-Maguire reiterated that it was my choice to speak to anyone that I wanted to 
speak to or not to speak to anyone that I didn •t want to speak to. I have heard this 
message from Lisa Teescb-Maguire again and again over the pendency of this case. 
honestly it feels like she has told us this 1000 times. Lisa Teesch-Maguire always made 
it clear that we could call her if we had any questions and that is why [reached out to her. 
I also specifically told Lisa Teescb-Maguire at this meeting that I wished that she had 
told us about DIVOs and the whole DIVO process before I had been approached by 
Tammy Krause and so that I would have been better infonned of their role 
in the process prior to them. 

11. I felt like Tammy Krause.- and were trying to have me align 
with the Defense team in this case. After bavmg more int<,nn:ation. I decided completely 
on my own accord that I no longer wished to speak with them. 

End of Affidavit 
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STATE OF 
CITY OF 
COUNTY OF 

) 
)ss. 
) 

The forego~ subscribed and sworn to before me on:]~ =:>if, 
2014. by Victim F-. 
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TAMMY KRAUSE 

l February 2013 

Mr. 

I am writing to introduce myselfto you. Since 1997, l have worked in a criminal justice field called 
defense-initiated victim outreach. The purposes of this work are to help defense attorneys communieate 
with victims in a respectful and oon..adversaria1 manner and to enable defense attorneys to address crime 
vi<;tims' concerns more directly throughout the legaJ proa:edings. Because of my history and experienee 
in working with families ofhomidde vietims within the judicial system, the attorneys who represent 
James Holmes have asked me to oontact you on their behalf. 

I understand that you were grievously injured in the July 20fll shooting and that your mend.-was 
killed. I cannot comprehend how difficult the put six months have been for you. To try to understand 
how I might best be able to assist you, l have read about the event I learned of the horror you faced and 
of your bravery both during and after the incident I am very sorry for all that you may have suffered. 

As you are likely aware, Jast lnOOth Judge Sylvester postponed the arraignment hearing-the point in 
which Mr. Holmes may enter a plea regarding the charges against him-until March 12, 2013. 1 imagine 
that this ruling may have raised questions for you and your family, as it was anticipated that the 
armignment would occur at the end of preliminary hearings in January. It is my hope that the defense 
team's requests for a pos1ponement, Judge Sytvester•s ruling, and the possible next steps have been 
clearly explained to you. 

In their effort to be mindful of how this tragedy has affected your life. Ms. Brady and Mr. King 
understand that you may not feel comfortable speaking directly with them. I am writing you bemuse they 
would like to open a line of communication with you. If you have questions that you had hoped would 
be answered at the preliminary hearing, questions about the impending trial, or interests regarding the 
case that they may be able to address, I would be glad to get as much information ftom Ms. Brady and 
Mr. King as I am able. 

My role is to assist you by seeking answers to your questions, conveying any coocems you might have to 
the defense attorneys. and trying in any other way that I can to help the public defenders be responsive 
and sensitive to you throughout the legal proceedings. Please know your decision whether or not to speak 
to me will not have any effect on the case. 

I would like to learn from your experiences of this case and share how I might best be able to assist you. 
I will contact you soon to see how l may be of usistanee and to answer any questions I can. In the 
meantime. l may be reached at the number listed above. 

With kind regards, 

Tammy Krause 



From: 
Sent: 
To: 
Subject: 

Saturday. June 21. 
Usa TeesctJ..Maguire 
FW: Dinner 

This is from Anti- death Penalty tolks 

Blessings, 

> 
> 
> Subject: Dinner 
> Date: Wed, 11 Dec 2013 14:56:58 -0700 
> 
>Hello-
> 
> I hope you Thanksgiving was grand? J would like to see if we could get together before the Christmas Holiday 
arrives. 
> 
> I have a Holiday gathering planned for Saturday Dec 21, I would like to see If your calendar is open for that 
date? 
> 
> If not I would still look forward to us an having a nice dinner. I really would love to have a set down with you 
and-
> 
> Please get back with me and give me your available time. I will make myself available. 
> 
>Thanks. 
> 
> 
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Lisa Teesch-Maguire 

From; 

Sent: 
To: 
Subject: 
Attachmanb: 

Blessings, --

Sunday, April 06, 2014 2:26 PM 
Usa Teesch-Maguire 
FW: in contact with more information 
2014.03.06 Copy of Intro letter to-

Date: Thut 6 Mar 2014 15:58:02 -osoo 
Subject: in contact with more information 
From: ltr~uco "'""n"""'' 

To: 

De a._ 
Thank you for taking the time to meet with me on Monday. I imagine that the idea of meeting someone who 
works on behalf of the defense team tile ely caused some anxiety, so I appredate your willingness to move 
through that. I hope that the time was helpful to you. 

You had asked me what I can do for you that Is different than the other victim advocates working on the case. 
first, I want to say that f am grateful that the community is getting as much support as they are from the 
different sources such as COVA and Ms. Teesch-Maguire. Victims are often the overlooked party in the 
aftermath of a crime and deserve better treatment and consideration. Thankfully, it sounds as though you are 
getting care from both. 

What I can offer that is different than either of those organizations Is direct access to the defense team. I 
know that people may balk at the idea of wanting contact with the defense team, because frankly, the 
attorneys are the closest representative to the person who is accused of causing them (you) such grievous 
harm. 

from the work that I have done with victims and family members on other cases, these are some reasons that 
you may want to have contact-either through me or directly-with the attorneys: 

1. 

1 



2. If there is a question of sanity at the time of the aime, would that prohibit the defendant from 
pleading guilty now? 

3. You have about the defendant that only the defense attorneys could answer. 

you may want to know if he has any interest in his lepl case, if he has been a threat to any other 
people in prison.) 

4. You may want to know why the defense team objects to a second Insanity evaluation when the state 

5. You may want to know if you can expect the defendant to ever speak/testify in court. If so, what could 
you expect to hear? If not, why not? 

6. You may have spedfic questions about the defense attorneys' arguments in court that you would like 
answered. 

7. The defense attorneys may act in an offensive manner either at or outside of court that you want the 
attorneys to be aware of with the hope that they will stop such actions. (For instance, in previous 
cases. defense attorneys have referred to their client by name, but simply refer to the surviving or 
deceased victim as "the victim" rather than by name. Once attorneys are made aware that this is 
disrespectful to the victim/family, they mange their behavior out of respect to the victim.) 

I realize that each situation, victim, and defendant are different and because of that, I do not presume to know 
what is important or of a concern to you and others in this case. These are only hypothetical possibilities that 
my work with families on other cases has taught me might be important to you or other victims In this case. 

If you have the time, I would be glad to listen to you and see how I could best help address what questions, 
concerns, and interests you may have. 

Also, I have attached the first letter that I sent to you last year, as it further explains my work. I hope that it 
may be of help to you. 

May this email find you well and having a sood rest of the week. 

With kind regards, 

Tammy 



From: 
Sent: 
To: 
Subject 
Attachments: 

Wednesday, May 07, 2014 3:41 PM 
Lisa Teesch-Naguire 

Fwd: letter to survivofs from
-etter.pdf 

I received this ft'om- today. I told bim I never promised him anything and to my contact me any more. 

Senr from my T -Mobile 40 LTE device 

- -attached is the letter we talked about regarding whether any victims would like to 
meet with in an effort to help obtain some closure. You bad previously stated that 
you would it to everyone on your email list and. greatly appreciates your kind 
assistance. 

A meeting with. and anyone who wishes to attend will be held on June 3rd at 7:30 at 

Thank you once again-· Your help here is invaluable. 



Dear Survivors, 

My name if-1nd I, like you, am a sumvor. Althouah "survivor"' sounds harsh~ that is In 
fact what we are. None of us in our wildest nfahtmare$ ever thouaht this would happen to us. Our 
worlds have been rocked and there Is no end in sllht to the seeming unending pain viSited upon all of us 
who have done nothina to deserve this. 

I would humbly like to offer my insipts Into this emotional roller coaster In hopes that it may help you 
to both understand the process you are aoiRI throuah with the prosecution and trial of James 
Holmes, and to share with how I came to a place of peace and tranquility afterflshtlna the 
pain and do not claim that I have all of the answers to your 
grief and pain, as each of us Is but I can share with you how my journey through despair, 
hatred and anaer finally changed into a pface of peace within myself and for my family. 

If you are interested in meetina to discuss this journey from despair to peace, the aood people at the 
in Denver have offered their conference room for us at 7:00 p.m. on 

This is not a rerlgious meetiAa ·I offer this simply to help any one 
of you who wishes to my experiences. J mean no offense to anyone in this offer and I 
am motivated solely by my desire to share my journey with you in the hope that it may help you. I do 
not wish to intrude Into your own personal traledy, other than to offer my hand to you if you desire to 
take it in the simple hope that it helps you to heal. 

God Bless you all. 

Sincerely, 

--



DISTRICT COURT, ARAPAHOE '--'-S'"H" 

STATE OF COLORADO 
Arapahoe County Justice Center 
7325 S. Potomac Street 
Centennial, ColoradO 80112 

THE PEOPLE OF 1HE STATE OF COLORADO vs. 
Defendant(s ): 

JAMES EAGAN HOLMES 

AFFII)A. 

Division: 101 

Victim G. firSt being· duly sworn, states as follows: 

L I am above eighteen yeats of age; andbl.ve pefsoriaJ knoWledge of all of the facts stated 
herein. 

3. My 
criminal case 
communic84ng 
since Juiyof2012. 

hil'l'Jil>li~;ted 1auetnpted~murder victim in 
·oeDdina m1rn1na1 case. I liave been 

Tec~cllL.;.MUilinf:lnd other llO:entbelrS·• of the prosecution team 

'"-''1'',' ,> 

4. On February 6, 20\~~---.J"eCeived a l~ef::ft:~~J~:Y::Krause in her position 
as a victim outreacli re~~Y,e:ofthe defense ~J:~t<:ii.Win81 case 12 CR 1522 . 
.. and I bad notbc:len'aware of Tammy Krame m-:heratnliationto this case previous 
to this Jetter. 

5. To ensure Tammy KraUse ha<t•~ted J1eiself~d1her 8ffiliation with this case 
trutlifu1ly 1 C()nbWted DQA>tisa);:~MBgUi;e.yia'email·on February 6, 2013. Within 
days of our illitial ~! ~~~~(~(;~ J?J?~I#!t~~re and I spoke on tlie phone 
where she veJifi~Jammy~~·~~8ti0!1~~~~1biS:~~·8nd cleady explained 
- ri~t t~speak~'m\!£lfot~·liide'as sbe~:cJesllid Witli memberS of the defense 
team including TammyrlC~e. • · · 

Case No. 012CR1522 
Affidavit of Victim 'Pagel 

PEOPLE'S RESPONSE TO 
D-137a 

EXHIBITG-1 



6. In the numerous correspondence I have received over the past eighteen months from 
DDA Lisa Teescb-M.aguire in her role as a victim ou~ll representative for the 
prosecution team for criminal case 12 CR 15227 I have never been directed to act or 
communicate in a specific ·manner. posi~ve or ~gative, with members of the defense 
team, or anyone else involVed in this ease. DDA Teesch-Maguire bas made clear to me in 
various correspondenCe that it is Within my right to speak or not speak with anyone l 
choose regarding thi!i case. 

End of Affidavit 

Case No. 012CRI522 
Affidavit of Victim 

) 
)ss. 
) 

s\l})Seflbai'irid sworn to before me on ··6)/t; 44... .::f t.A.n.e...., 

Page2 

PEOPLE'S RESPONSE TO 
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Usa Teesch-Maguire 

From: 
Sent: 
To: 
Subject: 

Wednesday, February 06, 2013 12:16 PM 
Usa Teesch·Maguire 
James Holmes - Defense Victim Outreach 

received a letter today from Tammy Krause, who claims to be working in victim outreach for the defense 
team for James Holmes. I wanted to verify that this person Is who she says she is, and is indeed working in some way 
with the defense team for James Holmes. She has not asked for anything, or made any inappropriate statements, but if 
she does contacllll in the future we would like to know if she is legitimate. 

Thank you, 

-

PEOPLE'S RESPONSE TO 
[)..137& 

EXHIBITG-3 



DEFENSE-INITIATED 
VICTIM OUTREACH 

(DIVO): 
A GUIDE FOR CREATING DEFENSE-BASED 

VICTIM OUTREACH SERVICES 
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DEFENSE-INITIATED VICTIM OUTREACH 

Introduction to the Manual 

DIVO is a process by which victims and survivors of crime may, if they choose, access 

the defense attorney or defense team through a trained Victim Outreach Specialist 

(VOS) in order to attend to needs and interests that can best be addressed by the 

defense. If the service is desired, the VOS works with the victim survivor, or in the 

case of a homicide, the family, to identify questions, concerns and needs that can be 

uniquely addressed by the defense, and communicates those issues to the defense, 

assisting them, as needed, in formulating a response. Through the VOS the defense 

then has an opportunity to potentially meet victim survivor needs without compromising 

the due process rights of the defendant. 

In a very real sense, DIVO is as much a philosophy as a "program." Through the 

historic work of countless crime victim survivors and their advocates we now have 

police-based crime victim liaisons, prosecutor-based victim assistance coordinators, 

and corrections-based service providers. It's time now that the defense community, 

whose members serve a core function within the criminal justice system, recognize and 

act upon their obligation to the victim survivors whose experiences of harm initiate and 

drive the process. The responsibility for treating victim survivors with dignity and 

respect falls to every member of the criminal justice system. 

This manual will assist you in developing principled Defense-Initiated Victim Outreach in 

your state or region. In it you will find material that will assist you in promoting DIVO 

among prosecutors and other key stakeholders including defense attorneys, judges, 

and victim service providers. Agendas and material for training prosecutors are 

included. Finally, this manual will present programmatic ideas for maintaining and 

coordinating a DIVO program, overcoming obstacles, maintaining accountability, and 

assuring continuity of service. 

This manual has been developed with funds from the Bureau of Justice Assistance, US 

Department of Justice, in part to document lessons learned in Texas, one of the early 
4 



states to intentionally implement a DIVO program. Throughout the manual the term 

"Texas Model" will be used to denote the practices and experiences in that state as 

opposed to DIVO efforts in other states and at the federal level. While the Texas Model 

is an expression of current best practices, Texas laws and procedures, the experiences 

of a great many professionals, and more than three years' refinement, it does not 

promote itself as one that can be adopted elsewhere with no expectation of additional 

reflection and thoughtful adaptations. You can anticipate making modifications based 

on the laws and practices in your area. Even within this manual you can expect to find 

illustrations and anecdotes that reflect practices that differ from those presented under 

the rubric of the Texas Model. 

As will be made clear in the history section of the manual, DIVO was initially developed 

for use in capital cases and for a variety of reasons, capital cases make up the majority 

of DIVO cases today. This manual discusses the use of DIVO in non-capital cases but 

throughout the material the term "victim survivor" will be used to denote the person or 

persons most directly harmed by the crime, either as primary victims or secondary 

victims, whether or not someone was killed. What constitutes appropriate terminology 

continues to evolve in the field of crime victim services and other terms may be common 

practice in other parts of the country or by crime-specific service providers. 

The authors of this manual, other DIVO practitioners, and DIVO proponents throughout 

Texas and the United States are passionately committed to defense-based victim 

outreach and stand ready to assist, advise and consult. You are not alone in your 

efforts and are encouraged to utilize these people in ways helpful to your work. Feel 

free to contact the Institute for Restorative Justice & Restorative Dialogue at The 

University of Texas at Austin for advice, clarification, referrals, and moral support. 
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Introduction to DIVO 

DIVO has three overarching purposes. The first is to provide victim survivors with an 

additional avenue of information and services, which in turn, enhances coping through 

empowerment and control. For example, the victim survivor of a home invasion may be 

receiving information from the police, from the 

prosecutor, from a community victim assistance 

program, and from a trauma support group. Having 

access to the defense is another means of 

information and potentially a mechanism by which 

the victim survivor may have input into and control 

"""""'rc:D:! 1 over the criminal justice process. The second is to 

~-~-~~~g~~P,~ reduce the harm that criminal justice proceedings 

inadvertently and often unnecessarily inflict on victim survivors. The criminal justice 

system is by design an adversarial one and that tension imposes a level of injury even 

among those who willingly participate in the process. By creating a bridge between the 

victim survivor and the defense, anxiety can be reduced through information, clarity and 

control. The third purpose of DIVO is to provide defense counsel a means to relate to 

victim survivors with respect and compassion. Many defense attorneys are keenly 

aware of the harm that has been inflicted upon the victim survivor in a particular case 

and have no desire to exacerbate their pain, indeed, would seek to reduce it if they 

could. As standards of practice have evolved in the defense community there is a 

greater expectation of civility and respect towards victim survivors, but defense 

attorneys are uncertain about how to behave in such a way that their gestures of civility 

will be accepted and not cause greater harm. DIVO provides a mechanism to address 

all three of these purposes. 

The following provides a snapshot of what DIVO is and is not, and each principle will be 

discussed in greater detail elsewhere in the manual. 

Text box quote from : Ruth-Heffelbower, D., & Gaboury, M. T. (2008) . Victim-offender programs in correctional settings- Can they 
effectively bridge divergent perspectives? In L. J. Moriarty (Ed.), Controversies in Victimology, 2nd Edition, p. 133. Matthew 
Bender & Company, Inc. 
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DIVO Is: 

+a bridge between victim survivors and the defense attorney; 

+a mechanism by which victim survivors can have access to, interaction with, 

and potentially influence the defense process as well as the prosecutorial 

process; 

+voluntary on the part of the victim survivor; 

+ a way to give victim survivors greater information, more options, and more 

active roles in the criminal justice process; 

+a way to potentially reduce the adversarial nature of the process and its 

negative impact on victim survivors; 

+ appropriate regardless of the victim survivor's beliefs about appropriate 

sanctions; 

+typically authorized and paid for by the court; 

+based on restorative justice principles; 

+guided by written, value-based principles of practice; 

+consistent with American Bar Association guidelines for defense counsel; and 

+ voluntary on the part of the defense attorney. 

DIVO Is Not: 

7 

+victim I offender dialogue or a mechanism by which the victim and the 

defendant have direct contact; 

+ a replacement or alternative to victim services provided by the state, non 

system-based programs or social service agencies; 

+ a mechanism by which the defense is able to gather information about or relay 

messages to the victim survivor; 

+ carried out by defense attorneys, mitigation specialists, investigators, or other 

members of the defense team; 

+ guaranteed to help the defendant in some way; or 

+ provided by someone without specific training in DIVO work. 



DIVO's History 

DIVO was conceived during the prosecution of Timothy McVeigh, the mastermind 

behind the bombing of the Murrah Federal Building in Oklahoma City. Although 

committed to assuring McVeigh 's constitutional rights, the 

defense team was keenly aware of the enormity of suffering 

- 168 dead and nearly 700 physically injured. 

From a strategic standpoint, the defense team, led by 

Richard Burr1
, knew that victim impact evidence was going to 

be a factor as well. Many of the victim survivors were going to be a direct part of the · 

process and many more wanted information and input. Uncertain about how to proceed 

in a way that wouldn't cause further harm, the defense team sought the counsel of Dr. 

Howard Zehr of Eastern Mennonite University. Dr. Zehr is considered to be the leading 

expert on restorative justice in the United States and a logical source of guidance. Dr. 

Zehr, along with his graduate assistant, Tammy Krause, worked with McVeigh's 

defense team to identify and develop strategies that would not only reduce the trauma 

of victim survivor participation but would also potentially meet needs for information and 

control. 

Following the McVeigh case, DIVO continued to be developed and soon became widely 

utilized in federal capital cases, in large part due to Tammy Krause's entry into the 

federal defender system. Ms. Krause continued to lead trainings on DIVO through her 

affiliation with Eastern Mennonite University, along with Kelly Branham and Pamela 

Leonard, both of whom were trained by her. As the use of DIVO grew, Kelly Branham 

stepped in to work with Ms. Krause full time. The two worked to provide trainings for 

DIVO practitioners, teach attorneys about DIVO and Restorative Justice principles, 

consult with federal trial and habeas teams and make referrals nationwide. 

In 2007, Ms. Krause left her federal role to pursue further graduate education and Ms. 

Branham, an attorney as well as a DIVO practitioner, was named national victim 

outreach coordinator. Ms. Branham, along with Lisa Eager and others trained in the 

1 
Special thanks to Richard Burr for his contributions to the contents of this manual. 
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federal system, continue to conduct DIVO training as well as provide consultations and 

referrals for federal capital trial and appellate teams. The number of federal cases (both 

capital and non-capital) utilizing DIVO is at an historical high, underscoring the efficacy 

and importance of the work. 

As interest in DIVO at the state level grew, a grant from the JEHT foundation enabled 

Pamela Leonard, through her position at Georgia State University, School of Social 

Work, to pilot the first state-wide DIVO initiative through the University's Georgia 

Council for Restorative Justice2 and develop a comprehensive training manual. It 

quickly became evident that a more focused and intentional strategy was needed to 

meet the burgeoning interest in DIVO at the state level in both capital and non-capital 

cases. Ms. Leonard and her colleague, Elizabeth Beck, obtained a grant from the 

Bureau of Justice Assistance, US Department of Justice, to develop DIVO in Texas and 

Louisiana utilizing a dual approach - identifying and training practitioners while at the 

same time providing extensive outreach to educate the defense bar, the judiciary, and 

victim service providers about the needs of victim survivors from the criminal justice 

process, the use of DIVO, and the potential advantages of raising defense standards of 

practice as they relate to the victim survivor. 

In many ways Texas was a logical choice for initiating DIVO at the state level. Given 

DIVO's historical focus on capital cases it made sense to bring the work to the state 

where many capital cases originate each year.3 In addition, developments related to 

capital work in Texas are closely monitored throughout the country and it was 

anticipated that implementing DIVO in Texas would result in a more apparent "ripple 

effect" than it might in another state. 

In searching for a Texas partner to implement DIVO, Dr. Leonard became acquainted 

with Dr. Marilyn Armour at The University of Texas at Austin, School of Social Work. 

Dr. Armour is nationally known for her work in restorative justice, particularly in crimes 

of severe violence. She also has more than 30 years experience as a psychotherapist, 

2 Now the Southern Council on Restorative Justice 
3 

There are about 350 inmates on death row in Texas, over 300 death penalty eligible prosecutions each year and 
approximately 15 new death sentences handed down annually. 
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specializing in work with victims of serious crime and trauma, and had conducted 

research on the impact of the adversarial system on victims of crime. After more than a 

year spent reviewing DIVO material, interviewing practitioners and stakeholders, and 

consulting with victim survivors themselves, Dr. Armour agreed to allow the Institute for 

Restorative Justice & Restorative Dialogue (IRJRD), UT-Austin, where she serves as 

director, be DIVO's institutional home in Texas. Today DIVO is coordinated by 

Stephanie Frogge, MTS, former national director of victim services for Mothers Against 

Drunk Driving. 

Evolving Standards of Practice 

/ 

The idea of a defense attorney providing victim services in any capacity tends to 

challenge almost everyone's idea of how the criminal justice system works. And that 

reaction, while almost universal, underscores the adversarial nature of the process, 

which, until relatively recently, has gone largely unquestioned. However, two 

movements have helped to establish the foundational principles that underscore the 

value of defense-based victim outreach. 

The first is the victim rights movement. Now almost 40 years old, the field of crime 

victim rights and services has significantly changed the criminal justice landscape to 

include victim participation and input. In the 1982 Presidential Task Force on Victims of 

Crime Final Report, the committee found the treatment of crime victims by the system to 

be "a national disgrace."i Sixty-eight recommendations for the criminal justice system 

as well as allied systems continue to provide a blueprint for standard rights and 

services. Every state has established legislated rights for crime victims typically 

including the right to be heard by the system and the right to participate in criminal 

justice processes- from investigation to post-incarceration - in meaningful ways. 

Several states have ombudsman programs with the authority to investigate and correct 

allegations of victim rights violations. 

The second burgeoning influence is the restorative justice movement. Encouraged by 

the results of restorative justice initiatives in Canada, New Zealand and Australia, US 
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proponents have embraced restorative justice's core principle of addressing harm. 

Whereas the traditional criminal justice system focuses on identifying and punishing the 

perpetrator, the restorative justice system focuses on identifying harm and seeking to 

restore the victim, the offender and the community to wholeness. Interestingly, the 

restorative justice movement appears to resonate across the political spectrum from 

"right wing" criminal justice professionals frustrated with ineffective rehabilitation efforts 

and high recidivism rates, to "left wing" individuals concerned about the implications of 

the country's prison industry and the staggering numbers of citizens under some form of 

criminal justice control. Many victim rights activists also find the movement's victim

centered focus consistent with their efforts to help victim survivors cope and recover 

from the crime. 

DIVO builds on the philosophies of both victim rights and restorative justice. DIVO 

gives victim survivors another source of information and influence and increases the 

number of options available to them throughout the process. DIVO also offers the 

possibility of a measure of restoration by acknowledging and acting upon the involuntary 

relationship that is formed between a victim and an offender. 

The work of defense attorneys has been impacted by these influences as has other 

facets of the criminal justice system. Defense attorneys understand that victim impact 

evidence will be taken into consideration by the court and that a strategy of engaging 

crime victims and state witnesses with disrespect is one that will likely backfire. 

Further, the American Bar Association has adopted a position of victim contact in their 

guidelines for defense in capital cases. Many defense attorneys are genuinely 

interested in doing what they can to reduce unnecessary tension and to avoid behaviors 

that victim survivors will find offensive. However, defense attorneys also readily admit 

that they are uncertain about how to go about doing this or have tried in the past only to 

have been rebuffed. DIVO provides an ethical mechanism for defense attorneys to 

explore how they might meet needs of victim survivors by engaging the services of a 

qualified and trained Victim Outreach Specialist. 

11 



More on Restorative Justice 

Restorative Justice is a philosophy. It is a paradigm that views crime fundamentally as 

a violation of relationships. In some cases that may be a literal relationship- when the 

parties know one another or are related to one another through ties of kinship. In other 

cases the parties do not know one another but restorative justice still sees the harm as 

a violation of the rules that allow us to live in community. In addition, restorative justice 

recognizes the impact that the harm has on the wider community- that crime is more 

than a private matter between two individuals. Restorative justice acknowledges the 

ripple effect of crime and maintains that the safety of the community is jeopardized and 

that the community is also responsible for addressing the harm. 

Those new to the restorative justice philosophy sometimes confuse it with a particular 

program. Restorative Justice is not victim I offender dialogue, although that can be a 

restorative justice initiative. It is not prison programs or re-entry strategies, although 

such programs can operate on restorative justice principles. Restorative justice does 

not promote the doing away with the criminal justice system but does suggest that its 

principles can influence the work of the criminal justice system, as well as offer 

alternatives in certain situations. Restorative justice is a way of thinking about crime - a 

different way of thinking than that of the traditional criminal justice system. 

Dr. Howard Zehr, who assisted in the development of DIVO, is considered by many to 

be the founder of Restorative Justice in the United States. To help illustrate the 

differences between criminal and restorative justice philosophies, Dr. Zehr suggests that 

the two systems ask very different questions when responding to crime. 

Criminal Justice 
1. What laws were broken? 
2. Who broke those laws? 
3. How shall they be punished? 

Restorative Justice 
1. What harm has occurred? 
2. How can that harm be repaired? 
3. Whose responsibility is it to 

make the repair? 

Both systems are governed by certain principles. Key principles that guide the criminal 

justice system include: 

- Crime is against the state, not the person or persons who were harmed. 
12 



- Justice is governed by law, not the people who have direct knowledge of 
the people involved and circumstances of the harm. 

- Justice is achieved through an adversarial process. One side wins and one 

side loses; there's no room for collaboration or a win/win outcome. 

"Due Process" helps assure that everyone is treated equally and that the 

state cannot misuse its power in depriving someone of their property, their 

liberty or even their life and rewards the offender for denying responsibility 

and disenfranchises the victim survivor. 

- A successful outcome is defined by a correct application of the rules 

governing the process, not the repair of harm or the satisfaction of any of 
the parties.n 

It is not surprising that the criminal justice system is found 

to have a deleterious effect on many survivors. In fact, 

traumatologist Judith Herman, M.D. writes, "Indeed, if one 

set out intentionally to design a system for provoking 

symptoms of traumatic stress, it might look very much like 

a court of law."iii 

DIVO in Short 

When a defense attorney decides to utilize DIVO in a specific case, the first step is to 

contact the Institute for Restorative Justice and Restorative Dialogue (IRJRD) at The 

University of Texas at Austin. Because direct contact between the victim survivor and 

the defense would likely be uncomfortable for both sides, DIVO uses specially trained 

victim services professionals known as Victim Outreach Specialists (VOS). These 

practitioners serve as a bridge between the victim survivor and the defense. 

In Texas DIVO operates within a narrow set of guidelines designed to ensure its 

principled use. By routing cases through IRJRD, each case is vetted for 

appropriateness and then assigned a VOS based on the particulars of the case and the 

victim survivors. Typically a resume, affidavit, and estimate of expenses are provided to 

the defense attorney to aid in securing funding. 
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Prior to moving forward on the case the VOS meets in person with the defense attorney, 

and in capital cases the entire defense team. Throughout the process the VOS is 

mentored by the DIVO coordinator at IRJRD. Victim outreach begins with a letter to the 

victim survivor from the defense attorney explaining DIVO and introducing the VOS. 

The VOS follows up with their own letter a few days later and, if there's been no 

communication from the victim survivor, makes a phone call. 

In order to model transparency and collaboration, the prosecutor

based victim assistance coordinator is contacted by the VOS in 

most cases prior to letters being sent. The defense attorney is 

also encouraged to notify the prosecutor that DIVO is being 

initiated and funding motions for DIVO are not usually filed ex parte. 

Although defense initiated, DIVO is entirely victim driven. The victim survivor may opt 

not to participate; in that case no further contact is made. Written communication 

makes clear that the offer is unconditional - even if DIVO is not desired initially, should 

the victim survivor's needs change in the future, DIVO will be available to them. 

DIVO's Non-aligned Status 

That DIVO be coordinated in as much a non-aligned way as possible- neither pro 

prosecution nor pro defense - seemed intuitive at the time of its initial development and 

that philosophy is part of the Texas model that proponents have come to value even 

more as the program has unfolded. Although there are likely advantages and 

disadvantages to any DIVO "home," its establishment in Texas within the Institute for 

Restorative Justice & Restorative Dialogue at The University of Texas at Austin, has 

allowed the program to largely avoid allegations of an unduly pro-defense or even anti

death penalty position. The coordinators of the program are not attorneys and do not 

have professional experience in criminal defense. That, too, has been an advantage 

although it necessitates the reliance on an advisory board of attorneys who are 

frequently called upon to explain a legal point or process. In Texas, the DIVO 

coordinators have backgrounds in mental health, social work and victim services and 
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the development of DIVO policies and practices have been heavily influenced by the 

practices and codes of ethics of those professions. 

Having an institutional home for the program automatically confers a certain level of 

credibility and, depending on the program or agency, may offer valuable infrastructure 

as well. Although there likely are many other potential models for institutionalizing 

DIVO, that both Georgia and Texas have successfully operated out of a university, 

suggests that other states may want to consider a similar model. 

Victim Survivor Trauma 

Much has been written about victim survivor trauma as it relates to crime. Among 

survivors of homicide rates of Post-traumatic Stress Disorder (PTSD) have been found 

as high as almost 25%.iv Depression, anxiety and substance abuse are common 

disorders following criminal victimization as are anger, hopelessness and negative 

impact on interpersonal relationships. Victims of sexual violence have been found to 

have lifetime rates of PTSD as high as 30% and victims of physical assault, 40% with 

even higher rates linked to perception of life threat.v 

Crime is almost always sudden; we are unable to either predict its onset or engage in 

preparatory coping strategies. Crime is intrusive; things get taken whether a life, 

personal possessions, or feelings of trust and safety. Crime is intentional; someone 

made some kind of choice to engage in harm and cruelty. Crime challenges principles 

by which most of us operate- that bad things won't happen us, the world is orderly and 

meaningful, and that we see ourselves and our actions in a positive light. vi When those 

fundamental beliefs are shattered, it takes significant work to recover a level of 

equilibrium that allows for positive interaction with one's environment. 

Although every individual is different, research suggests that victims of crime involved in 

the criminal justice system look to the system to provide a sense of safety, vindication, 

accountability, and empowerment. Unfortunately, the criminal justice system falls far 

short in meeting these needs. The nature of an adversarial process calls for 
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obfuscation versus revelation, denial of harm versus addressing harm, defiance versus 

remorse, exclusion versus participation, and control versus collaboration. That does not 

make for a bad system, merely one designed to meet other kinds of needs besides 

those of the victim survivor. Research on the impact of participation in the criminal 

justice process for victim survivors finds that the greater the number of contacts with 

different criminal justice officials within the criminal justice system -even for those who 

desire to participate- the greater the negative impact on mental health and positive 

coping.vii 

A disservice is done to victim survivors when they are told that they can put their faith 

and trust in a system, indeed, it's their only option, but in the next breath are told that 

defense counsel cannot be trusted to act ethically or compassionately. That sense of 

cognitive dissidence is further underscored when the victim survivor overhears the 

defense attorney and the prosecutor planning their golf game or sees them together that 

evening at a local watering hole. 

Principles of DIVO 

In order to address DIVO's three overarching purposes: 1) to provide victim survivors 

with another avenue of information and services; 2) to reduce the harm that criminal 

justice proceedings inadvertently and often unnecessarily inflict on victim survivors; and 

3) to provide defense counsel a means to relate to victim survivors with respect and 

compassion, DIVO operates on a set of principles designed to place the focus, as well 

as the control over its use, directly on the victim survivor. 

Principle 1 : Survivors should be provided as much information about the crime, the 
case and the process as possible, in non-technical language, without compromising due 
process for defendants. 

Many victim survivors want information. Not only do they want information about the 

crime, the defendant and the defendant's motivation, they want to know about the 

criminal justice process. viii Information drives choices, which in turn impacts control, 

empowerment and self-determination. As the defense is the only party with knowledge 
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about defense strategy, the only party with access to the defendant, and likely the party 

with the most information about the defendant and defendant's family, the defense 

becomes the primary, if not the only, source of information of this nature. This DIVO 

principle supports victim survivors' access to this information. 

Defense attorney Richard Burr acknowledges the challenge this principle holds for 

defense counsel. He says, "We [defense attorneys] are trained to say 'no.' We say it 

automatically, regardless of the request, without even thinking about it. It's in our DNA. 

We don't give up anything. But when we stop to think about it, there is much we can do 

and say, without harming our case, which may be helpful to the victim." 

Information about defense strategy was helpful to one family whose 30 year-old 

daughter was murdered by a co-worker. 

We knew when Bonnie was in college there was a time when she was pretty 
heavily into drugs and may have even been dealing. In fact, given the 
scope of the investigation, we figured his defense attorney probably knew 
more about that time in Bonnie's life than we did. My husband and I 
agonized over that - what were they going to say, how were they going to 
say it, what might they say that would be new to us and how would we 
react? The prosecutor told us that it was more than likely they would use 
that information; that it was typical defense strategy to put the victim on 
trial rather than the defendant. Well, that's finally one of the questions we 
let [our VOS] ask the defense team. And much to our surprise, their 
answer was that they did know about that part of Bonnie's life and that they 
had considered how it might be used, but decided that it had been so long 
ago and was so irrelevant to the circumstances of her death, that they 
weren't going to bring it up. You cannot imagine how relieved we were to 
hear this. 

DIVO gives victim survivors an additional avenue for getting information, which in turn 

enhances coping and increases the possibility of influencing the process in a way 

beneficial to the victim survivor. 

Principle 2: Survivors should be assisted in identifying and, to the extent possible, 
obtaining what they need through the justice process. 

Core to the DIVO process is inviting victim survivors to reflect on what they want that 

the defense might be able to respond to. Victim survivors may be asked by the state 
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what they want to have happen, but that question, while important, usually focuses only 

on the punishment or outcome and those things that fall within the typical scope of the 

criminal justice system. By focusing in interests and needs, opportunities are created 

for addressing core beliefs that have been challenged or damaged as a result of the 

crime. 

Principle 3: Survivors should be provided as many options as possible for their 
involvement. 

DIVO expands in a previously unimagined way avenues for victim survivor involvement 

in the criminal justice process. Until the idea of defense-based outreach was 

developed, fully half of the process was "off limits" to victim survivors. As many have 

noted, "It's like a wedding. The victim, victim's family and prosecutor sit on one side, 

the defense attorney, defendant, and his family sit on the other, and you don't cross the 

aisle that divides you." DIVO creates a way to cross the "aisle" to learn of needs that 

might be addressed, thereby increasing the options for involvement, input, 

empowerment, and information. 

Principle 4: A// possible precautions should be taken to avoid or reduce additional 
trauma to victim survivors through testimony, cross-examination or other parts of the 
process where the needs of the defense and the survivors intersect. 

In many criminal cases there are points in the process where the victim survivor and the 

defense will have direct contact. Formally that will take place if the victim survivor is 

part of the defense investigation, is called to testify or elects to give victim impact 

evidence. Informally that may take place through ordinary interaction within the 

courtroom or courthouse. DIVO creates a mechanism by which these interactions can 

be identified and named prior to them occurring and the victim survivor given a way to 

proactively manage, if they choose, how those interactions might be handled. 

One of the unexpected findings in a research project currently being conducted by Dr. 

Marilyn Armour examining the effect of sentencing on victim survivors in homicide cases 

is the long-term impact of defense attorney behavior.ix As the study was initiated prior 

to the implementation of DIVO, no questions about the defense were included. 
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However, during the course of the interviews, every single one of the 40 respondents 

spontaneously recalled some aspect of the defense attorney's behavior, the memory of 

which continued to hold power. In many cases the memory was a negative one - such 

as when the defense attorney turned and went the other direction when he saw the 

victim survivor coming down the hall. In a few instances it was a positive one- such as 

when the defense attorney's spouse made a sincere expression of condolence when 

she and the victim's mother happened to meet up in the ladies' room. 

DIVO suggests that the tension that accompany these interactions, both formal and 

informal, might be reduced in some small ways by creating the possibility for advance 

contact and communication, entirely directed by the victim survivor, prior to them taking 

place. 

The contents of the introductory letter will be discussed in more detail elsewhere in this 

manual but some VOS choose to include one or two examples to help facilitate the 

victim survivor's thinking about these issues. One VOS wrote, "In light of the upcoming 

court proceedings it may be that you would like the defense team to know whether or 

not you wish to be acknowledged by them in the courtroom and if so, how." 

Principle 5: If they wish, survivors should be provided contact, directly or indirectly, with 
defense attorneys in order to address the above principles. 

As victim services have evolved over the last forty years, victim survivors have been 

given increasing access to the players that make up the criminal justice system as well 

as greater influence over the process itself. The defense attorney, however, remains 

the last "taboo," even though the defense attorney may have information the victim 

survivor wants and certainly the defense attorney's actions and behavior have 

significant impact on the victim survivor. DIVO attempts to overcome this barrier in a 

way that is both victim-centered and victim driven. 

Principle 6: The confidentiality of the information provided to the VOS must be 
maintained, consistent with the survivor's wishes. 
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As discussed elsewhere, this core DIVO principle helps to diminish the possibility that 

DIVO could be misused by defense counsel either by the VOS acting in an investigative 

capacity with the intent to report back to the defense information, or by a victim survivor 

somehow accidentally sharing significant and material information that would be 

reported back to the defense attorney. The substance of all VOS contacts with the 

victim survivor are confidential unless, and to the degree, that the victim survivor gives 

the VOS permission to share something with the defense. 

The Texas model of DIVO defines confidentiality in a way consistent with social work 

ethics and victim advocate ethics -that information obtained by the service provider is 

held in confidence unless and until the client allows for release. This definition of 

confidentiality places the responsibility for maintaining confidentiality on the professional 

VOS rather than the victim survivor, and lessens the likelihood of misunderstanding and 

error such as can arise when the definition of confidentiality is one where the victim 

survivor must indicate what is and isn't to be kept in confidence. 

The principle of confidentiality between the VOS and the victim survivor can initially be 

challenging for attorneys as the definition ascribed to confidentiality within the legal 

community has to do with privilege. Confidentiality in a legal context is part of legal 

strategy to assure that the other side does not get information that would aid them. 

However, the definition of confidentiality within the context of DIVO is that of social 

services- creating a "safe space" in which difficult work can be done. Once 

understood, this definition of confidentiality is one that can usually be supported with a 

degree of comfort and confidence. 

The principle of confidentiality is underscored in the Memorandum of Understanding 

(MOU) that states that the VOS cannot be called to testify nor can the VOS's records be 

subpoenaed. 

Principle 7: Whether to utilize the services of DIVO is in the sole discretion of the 
defense counsel. 
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Philosophically, DIVO is appropriate in every case in which a victim survivor has a need 

that the criminal justice system has an obligation to address. DIVO is being applied in 

non-capital cases, even in non-homicide cases, with positive results although judges 

are more likely to approve funding in capital cases. However, whether or not DIVO is 

used in a particular case is completely up to defense counsel. A variety of efforts 

continue to be utilized to educate criminal defense attorneys about DIVO's availability, 

but it's up to the defense attorney to contact IRJRD to seek DIVO services. 

The DIVO program in Texas has actually been contacted by victim survivors who heard 

about DIVO and wanted assistance in getting in touch with the defense attorney who is, 

or was, representing the defendant in their case. Conversations with practitioners in 

other parts of the country indicate that such calls are not uncommon and further 

underscore the value of defense-based outreach for many victim survivors. In some 

instances the caller has been assisted in getting in touch with the defense attorney; in 

other instances the callers' needs were better served through the prosecutor-based 

victim assistance coordinator or some other assistance program. 

Principle 8: The vas must do nothing to undermine the work of the defense team. 

Although DIVO is victim-driven, the VOS may not do anything that will undermine the 

work of the defense attorney. Engagement in DIVO in no way reduces or minimizes the 

defense attorney's ethical obligation of zealous advocacy. 

Principle 9: A vas should not be an immediate member of the defense team, should 
not be involved with any other aspect of the case (such as mitigation, advising) and, 
unless so requested by the victim survivor, should not have contact with or direct 
knowledge of the defendant or his/her family. 

Consistent with the ethics of many professions, DIVO seeks to avoid the complications 

that arise from dual roles or relationships both in terms of defense counsel as well as 

the victim survivor. The VOS cannot also serve another defense function and maintain 

the level of neutrality and victim focus the position requires. Similarly, the VOS's neutral 

position is undermined when the VOS has confidential knowledge about the defendant 

or the defense's strategy via other roles, but cannot share that with the victim survivor 
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without undermining the work of the defense. DIVO work must be done by someone 

whose sole focus and agenda is to help the victim survivor identify needs that might be 

met by the defense, communicate those needs to the defense, and assist, as 

necessary, with helping the defense formulate a response. 

This principle is so important that currently under debate in Texas is whether mitigation 

specialists, investigators, and criminal defense attorneys should be trained as Victim 

Outreach Specialists even with the expectation that they would have no other role in 

cases in which they are the VOS. 

Principle 10: Involvement with DIVO is fully voluntary on the part of victim survivors 
and should be available to them regardless of their stand on a particular penalty. Once 
a relationship is established, the VOS should remain available to survivors throughout 
the legal proceedings and for a reasonable time beyond. 

The victim survivor has complete discretion whether or not to accept DIVO services. 

Since DIVO is fundamentally about addressing victim survivor needs, their position on 

the death penalty, or any other sanction, is irrelevant. In instances where the victim 

survivor declines DIVO services, the offer of services is unconditional. Should the 

victim survivor's needs change at some point in the future DIVO will still be available to 

them. 

Principle 11: DIVO practice should be regularly evaluated and stakeholders, including 
victim survivors and victim services professionals, should be on oversight committees. 

An advisory board or committee is a valuable component of a DIVO program. By 

including a wide range of stakeholders, the DIVO program coordinator has access to 

people with expertise relative to all components of the criminal justice system and 

ancillary fields. In addition, council members can serve as ambassadors of the DIVO 

program within their own fields, act as a sounding board as questions and issues arise, 

provide credibility for the program, and serve as the program's voice when a public 

response is needed. 
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Collaboration 

Central to the implementation of DIVO is collaboration. As one of DIVO's goals is to 

reduce harm inflicted by the criminal justice process, care is taken to insure that tension 

is not inadvertently created by a lack of transparency and collaboration. The Texas 

model has as part of its practice the notification of the prosecutor-based victim 

assistance coordinators when DIVO services are being utilized. This practice is not 

without risk- and may be reconsidered depending on a pattern of response by the 

system-based community- but to implement DIVO without it only heightens the 

adversarial character of the process rather than reducing it. 

Prior to the defense attorney's letter being sent, the VOS contacts the prosecutor-based 

victim assistance coordinator to let them know that DIVO services are being utilized. In 

addition, the VOS urges the defense attorney to alert the prosecutor. If the funding 

motion has not been filed ex parte, as recommended, it's likely that the prosecutor's 

office is already aware of it. 

The prosecutor-based victim assistance coordinator is invited to be a part of the process 

for three reasons. First, Texas legislation mandates every DA's office to have a victim 

assistance coordinator. Alerting that person as to the provision of DIVO shows respect: 

both to the individual who is likely providing victim assistance services and to the entire 

field of prosecutor-based victim services. Second, it is quite likely that the victim 

survivor will seek the opinion of their prosecutor-based victim assistance coordinator 

before deciding whether or not to utilize DIVO. Those already knowledgeable about 

DIVO and who have been given a "heads up" in a particular case are more likely to 

respond to victim survivor inquiries in a non-reactive manner and may be able to assist 

them in thinking of ways DIVO might be able to meet their needs. A situation where the 

victim survivor becomes caught between the prosecutor-based victim assistance 

coordinator and DIVO is to be avoided at all costs. Third, the prosecutor-based victim 

assistance coordinator can be an invaluable source of information about the victim 

survivor as well as a secondary source of information about potential needs they might 

have. This information was very helpful in one case. 
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The advocate asked me when I was planning on mailing the letter because 
it turned out she knew the family was on a much-needed vacation. With 
her input we agreed to hold off mailing it for a week so that it wouldn't be in 
that big pile of mail that's waiting for you when you get back from vacation 
and so that the parents would be back to somewhat of a routine before they 
received it. The advocate also said she'd call and let them know it was 
coming and that we'd talked so that it wouldn't be quite so much a 
surprise. She made my initial contact with them a lot easier. 

Elsewhere in this manual is a discussion of the significant differences between aVOS 

and a victim assistance coordinator. 

As much a part of the adversarial process as any other player in the criminal justice 

system, prosecutor-based victim assistance coordinators are typically skeptical about 

DIVO and have legitimate concerns about how it could be misused. It's likely that some 

will express those concerns to victim survivors although ethically neither a prosecutor 

nor prosecutor-based victim assistance coordinator can forbid a victim survivor from 

communicating with a VOS. And these concerns are often based on actual experiences 

in which defense attorneys have acted in ways that were at best, clumsy and 

misguided, and at worst, intentionally misleading and harmful. 

In an overview and analysis of DIVO prepared by the South Carolina Office of the 

Attorney General, a series of questions to be asked by the victim survivor is suggested 

to aid in clarifying the VOS's role and boundaries.x Questions include: 

- Are you a DIVO [VOS] or here to advocate for the defense? 

- Are you going to keep our discussions confidential? 

- Are you going to report back to the defense what happened between us if I do 

not want you to? 

- Are you going to give the defense your "read" or "assessment" of me and what I 

am feeling, and how that might be used to their advantage? 

Does the defendant want to admit guilt to me, and tell me he is sorry for what he 

did? 

System-based providers and the victim survivors they serve may want to use these or 

similar questions to identify for themselves the role and boundaries of aVOS. 
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Appendix 1 contains a bibliography of material related to DIVO and to victim survivor 

trauma. 

Involuntary Relationship and DIVO 

Crime creates an involuntary and unlikely relationship 

that is situationally induced between the victim survivor 

and the offender.xi It's involuntary in the sense that it is 

forced upon victim survivors as a consequence of crime 

although it should be noted that in some crimes the 

victim survivor and the offender have a pre-existing 

relationship. Whether or not the victim survivor and 

offender knew each other before the crime occurred, the resulting relationship is intense 

because it was formed off of a violation or willful disregard for life. Usually, the sense of 

personal violation associated with the loss of life or related circumstances does not 

resolve but remains "hot,"- alive and current, wreaking additional damage in the minds 

of victims. A crime victim may refuse to drive with a man in car because a man had 

previously raped her at gunpoint in her vehicle. Another may be consumed by fears of 

retribution from the offender's family after he was sentenced to death. It is not unusual 

for parents whose child was murdered to constantly check with the prison about the 

offender's status or monitor the offender's website for new developments. Many victim 

survivors feel like hostages to the offender because they long for answers to questions, 

answers that only the offender has. These examples show that the involuntary 

relationship takes root and is ongoing as it manifests itself in notable ways in the lives of 

victim survivors. Said one woman whose son was murdered, "When you asked my son 

for a ride our three lives were cemented together for an eternity."xii 

The goal of restorative justice is to alter that relationship so that victim and offender 

stand in 'right' relationship with each other.xiii 'Right' relationship refers to the promotion 

of healing when harm has occurred and demarcates that the offender, who is 

responsible for the harm, has an obligation to 'right' the relationship to the degree 

possible by providing for the needs of the person who has been made a victim. In DIVO 
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that obligation is carried by the defense who serves as proxy for the defendant. In part 

due to this involuntary relationship, victim survivors may have needs that only the 

offender can meet- needs for information, accountability and putting things rights. The 

principles of restorative justice help to guide these obligations. 

[R)estorative justice philosophy starts with victims -the harms they 
experienced and their needs for repair. Helping an offender become 
accountable is a step toward restoring the victim. Offenders' recognizing 
their obligations to their victims is the foundation of restorative justice.xlv 

DIVO further recognizes that at least initially and perhaps for the duration of the legal 

process, the defense attorney may need to serve as proxy for the defendant in 

addressing the harms caused by the offense. 

In serving as proxy, the attorney's first task through DIVO is to understand the specific 

harms that the victim survivor has experienced. The second task is to learn about the 

victim survivor's interests and needs, and to identify those that the defense can 

potentially meet. Listening, learning, and responding -- not advocacy on behalf of the 

offender -- is the only agenda. It should be noted that even 

when the defendant is believed by the defense to be 

1 
completely innocent of the charges, harm has still occurred 

and victim survivors may have needs that the defense can 

meet during the process. While an innocence defense will 

limit some of the ways in which the defense can respond, it 

will not prevent a response. 

The core process then focuses on providing information, or in other ways responding to 

the survivors' interests and requests, to the maximum extent possible. Responding to 

victim survivor needs is possible in every case. At the very least, treating survivors with 

respect in every aspect of the case is essential. It is part of the obligation of putting 

right and is even recognized by the Constitution of the State of Texas. Article 1, Section 

30 says "a crime victim has the right to be treated with fairness and with respect for the 

victim's dignity and privacy throughout the criminal justice process." That obligation 

does not fall only to the state, but to all parties. 
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One reason that the VOS will seek to meet directly with the victim survivors is to help in 

sorting out interests. Victim survivors often do not know what is even possible or are 

unable to consider the things that might constitute interests and needs until they have 

interaction with the VOS. 

What Kinds of Needs Has DIVO Addressed? 

Victim survivors have utilized DIVO to address a great many types of needs. The 

following are just a few examples that illustrate the types of needs DIVO practitioners 

have learned about and responded to. 

Emotional needs- In one case both the prosecutor and defense team had turned over 

three times which resulted in significant delays and the victim survivors, some of whom 

were also fact witnesses, having to undergo many of the same processes and 

procedures multiple times. When given the opportunity to think about needs that might 

be met by the defense, the victim survivors requested the resumes of the entire defense 

team -their position being that they had been "investigated" so much that it was only 

fair that the defense team reveal themselves in a similar manner. The VOS worked with 

the attorneys to expand their resumes to include personal information such as marital 

status, number of children, and community and church involvement. 

Information about the defendant- In a case that had been unsolved for more than 

two decades, the defendant, when finally identified and charged, was found to have 

significant health problems including leukemia. The victim survivors requested that the 

defendant be examined by a department of corrections doctor and the defendant's 

health report shared with them. The defense sought and was granted judicial approval 

for the examination and the ensuing medical report was forwarded to the victim 

survivors. 

Issues of courtesy- In a particularly high profile case the defense attorney making 

closing arguments invited his spouse and high school aged children to be in court that 

day. Somehow learning of these plans, a friend of the victim survivors contacted the 

VOS, who in turn contacted the defense attorney to relay the family's feeling that by 
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inviting his own family, the victim survivors' suffering was being made even more of a 

public spectacle than it already was. The attorney expressed his apologies and, while 

his wife did come to court that day, his children did not. 

Issues of procedure- In several instances victim survivors have requested that they 

be notified by the defense at the time motions are filed so that they don't have to learn 

about them in the media. 

Issues of strategy- In one case in which DIVO was used the family of a young woman 

who was murdered wanted to know how the defense attorney could "live with himself" 

defending someone who could commit such a heinous crime. With their agreement that 

they would accept a response, the attorney crafted a very thoughtful letter explaining 

that his motivation was not getting his client off as much as it was making sure that the 

government played by the rules and met all its obligations before taking away his 

client's liberty. The letter talked about what had interested him in the law in the first 

place and also noted that if he did his job right, there would be fewer grounds for 

appeals in the future. After the sentencing, the family approached the defense attorney 

in court and thanked him both for the letter and for doing such a good job defending his 

client. 

Return of property- In one case involving a domestic violence homicide, there had 

been a period of time between the murder and the defendant's arrest during which he 

discarded many of his wife's belongings and moved out of their apartment. The victim's 

parents very much wanted to get their daughter's scrapbook albums - a request they 

made through their VOS. Initially the defendant said he'd thrown them out. Over the 

course of some weeks he changed his story about the albums but his attorney was able 

to work with him and help him to see that cooperation might be to his benefit. The 

defendant acquiesced and through his attorney, got a message to a friend who was 

storing several boxes to release the boxes to the parents. Although the boxes 

contained only some of the albums (some were never found), they also contained other 

personal items that the parents were happy to have back. 
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Questions about the crime- In a double homicide neither the police investigation nor 

medical examiner's report could say with any certainty which of the victims had been 

shot first. Understandably, this was information that was important to the families 

involved and they asked that the defendant be allowed to answer the question. The 

defense team carefully considered the request and allowed the defendant to answer the 

question. 

It's important to note that several of these examples don't involve significant challenges 

to issues of defense and defense strategy, which is a common concern raised by 

defense attorneys. However, it's also important to note that a defense attorney will 

never know if there is an issue that they can address unless they ask. Moreover, even 

when the request does impinge on zealous advocacy, giving careful consideration to the 

request as opposed to the more reflexive response of "no" may ultimately result in a 

response that can still meet some or all of the victim survivor's needs without 

compromising the work of the defense. 

Questions and Issues for Prosecutors 

This seems like a ploy to use victims in some way. DIVO's principles as well as the 

checks and balances built in make it very difficult for the defense to use the relationship 

with the victim survivor as a defense tactic scheme. Assuming the victim survivor 

chooses to take advantage of DIVO services, the defense's role is to listen, learn and 

respond through the Victim Outreach Specialist. The VOS does not take messages to 

the victim survivor nor share with the defense impressions or thoughts. The substance 

of actual contacts and conversations are confidential except that which the victim 

survivor has specifically authorized the VOS to share. The VOS cannot be called to 

testify by the defense nor is any material subject to subpoena. 

The defense isn't going to do anything that doesn't fundamentally help their 

client. That's not necessarily true. As standards of practice change, some defense 

attorneys genuinely have no desire to cause further and unnecessary harm to the victim 

survivor and would like to know what would and wouldn't help in that regard. The 
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defense bar is coming to realize that victim outreach is the right thing to do regardless of 

benefit to the client. Defense attorneys interested in DIVO are carefully vetted prior to a 

VOS being assigned to insure an understanding and willingness to comply with DIVO 

principles. 

The defense can't do anything that doesn't fundamentally help their client. 

Defense ethics require that nothing be done to harm the client but ethical strategy 

allows for that which might be neutral for the client but beneficial to another party. 

Defense attorneys naturally hope that something positive for their client might arise out 

of a relationship with the victim survivor but understand that it not DIVO's agenda. 

DIVO seeks to create a bridge between the defense and the victim survivor in which the 

defense listens, learns, and responds to the degree possible. 

Victim survivors won't understand that the outreach is coming from the defense. 

One issue raised by DIVO opponents is that recipients of outreach letters will be unclear 

that the letter is actually from the defense attorney and any subsequent participation will 

be under false pretenses. Letters sent as part of the Texas model of DIVO are 

unmistakable in terms of source and intent. Examples of letters that have been sent 

with names redacted are available for review by contacting IRJRD. 

This seems like witness tampering. Definitions vary by state but 36.05 of the Texas 

Code of Criminal Procedure describes witness tampering in part as offering benefit in 

exchange for falsifying or withholding testimony, or absenting oneself from a 

proceeding. Obviously DIVO in no way seeks to influence someone's testimony or 

participation in the process. In many instances the victim survivor isn't a witness and 

has no formal role in the process except that as a victim survivor. Since DIVO is victim

driven, the defense would have no way of even making such an offer nor would aVOS 

relay such an offer. Defense-based victim outreach is not witness tampering. 

What is meant by working for the defense but not a part of the defense team? 

The defense attorney requests and is assigned a VOS and obtains funding either from 

the court or from the client. The role of the VOS is analogous to that of any other expert 
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hired in that the VOS has a specific role and operates within principles of practice and a 

code of ethics. The defense cannot direct or control the work of the VOS. As far as 

defense strategy, the VOS is a neutral party with no stake in the outcome of the 

prosecution. The VOS does not work "for" the defense but at the behest of the defense 

to create a bridge between the defense and the victim survivor by which needs might be 

met. The VOS has no knowledge of defense strategy or information about the case not 

publicly known. The VOS does not meet with the defendant or the defendant's family. 

The defense isn't going to provide information or let the defendant answer any 

questions. Part of engaging DIVO is a commitment by the defense to respond to any 

request from the victim survivor in some fashion. That does not mean that every 

request can be met or met fully but it does mean that every request will receive a 

response from the defense. If a full response cannot be made for strategic reasons, the 

response will include a reason why and the circumstances under which a more 

complete response can be provided. Defense attorney Richard Burr acknowledges the 

challenge this principle holds for defense counsel. He says, "We [defense attorneys] 

are trained to say 'no.' We say it automatically, regardless of the request, without even 

thinking about it. It's in our DNA. We don't give up anything. But when we stop to think 

about it, there is much we can do and say, without harming our case, which may be 

helpful to the victim.'' 

Doesn't the VOS share with the defense attorney what the victim survivor says? 

No. The "Texas model" requires that the VOS maintains confidentiality except to the 

degree that the victim survivor permits information to be shared. The standard of 

confidentiality is part of the Memorandum of Understanding signed by both the defense 

attorney and the VOS. The VOS cannot be called to testify by the defense nor is any 

material subject to subpoena. While it is theoretically possible that the prosecution 

could call aVOS to testify, that has not yet happened. In the event it does, the VOS 

would be expected to maintain that ethic even under oath. 

All advocacy work should be done this way - by someone not aligned with either 

the prosecutor or defense. While that may be an aspirational model of victim 
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services, and one that would be supported by DIVO proponents, that is not the practice 

in Texas at this time. Should a serious effort be made to create such a model, DIVO 

practitioners would welcome the opportunity to assist in its crafting and implementation.4 

Prosecutor-based victim service providers already provide these services. For 

many reasons it's unrealistic, if not impossible, for a prosecutor-based victim assistance 

coordinator to create a bridge between the defense and the victim survivor. A detailed 

discussion of these issues begins on page 33 of this manual. 

I don't want the defense talking with my victims. This approach suggests that the 

victim survivor "belongs" to one side or the other- an attitude profoundly offensive to 

many victims of crime. Although the authority that comes with being an officer of the 

court can be used to influence victim survivors, ethically victim survivors are entitled to 

get their needs met in whatever ways they choose. 

If a victim survivor talks with a defense attorney they won't get any further 

information about their case from this office. Prosecutors are often initially 

concerned that DIVO could undermine the state's case in some way. However, it's very 

unlikely that the victim survivor has information or knowledge that would materially 

benefit the defense in some way that would not otherwise be known through the 

discovery process. Further, it's unlikely that the victim survivor would authorize the 

VOS to share significant information about the case that would benefit the defense or 

harm the prosecution. If the victim survivor wishes, meetings with the VOS can include 

the prosecutor-based victim assistance coordinator or even take place at the 

prosecutor's office. The victim survivor is always welcome to share their experiences 

with DIVO with their prosecutor-based victim assistance coordinator. 

Although the prosecutor can establish protocols and procedures within his or her office, 

victim rights and services are legislated and most are not contingent upon the victim 

survivor behaving in a certain way or cooperating with the state. Certain rights and 

4 Orange County, California, operates under such a model with the state contracting with a private, non-profit to 
provide victim assistance services. For information visit http:ljwww.cspinc.org/. 
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services are mandated regardless of whether the victim survivor also participates in 

DIVO. 

Is this victim I offender mediation? DIVO is not victim I offender mediation. There is 

no effort to facilitate contact between the victim survivor and the defendant or the 

defendant's family. Although it has not yet happened in Texas, should a victim survivor 

indicate that such a meeting would meet needs that they have, it would be explored 

through existing programs that facilitate such meetings. 

Wouldn't contact from the defense be traumatic for the victim survivor? Contact 

from or with any part of the criminal justice system has the potential of serving as a 

trigger for victim survivors, regardless of who it's from. Because DIVO practitioners are 

cognizant of this possibility the prosecutor-based victim assistance coordinator is 

usually contacted before defense letters are sent to give the victim assistance 

coordinator the opportunity to let the victim survivor know the letters are coming and to 

answer any preliminary questions they have. This strategy is not without risk however, 

as victim assistance coordinators have taken advantage of that collaboration by urging 

the victim survivor not to participate and I or providing misinformation about DIVO. 

Why Can't Prosecutor-Based Victim Assistance Coordinators do the Work? 

This question is often raised by system-based service providers who are concerned 

about duplication of services, a perceived loss of power over victim survivors, or the 

belief that they can meet all of a victim survivor's needs. There are a number of ways in 

which DIVO differs from other system-based services, especially prosecutor-based 

programs, and should, therefore, be undertaken as a separate service. 
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Loss of power 

The concerns of some providers arise from a perceived loss of power over the 

victim survivors they serve. The attitude of ownership has as its core genuine 

care and concern but is actually paternalistic and disempowering. As one victim 

survivor stated, "The prosecutor owns the case, the defense owns the process, 
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and the defendant owns the crime. The victim owns nothing." A seNice 

provider's attitude of "my victim" underscores this disempowering bias that tends 

to be reflected more broadly in the provision of seNices by the provider. 

Source of information 

As it relates to regaining a sense of empowerment, the source of information can 

be as important as the information itself. Even in instances where the 

information sought or needs articulated are things a system-based provider could 

address, that the victim suNivor can actually compel the defense to respond in 

some fashion is in itself a significant source of empowerment. In fact, in many 

cases DIVa is the only place in the process where the victim suNivor truly has 

control. Although the prosecutor can take the victim suNivor's wishes into 

consideration on certain issues, the state has the final decision. In DIVa, the 

decision of whether or not to participate and to what degree rests with the victim 

suNivor. 

A system-based provider's belief that they could bring a victim suNivor's needs 

to a defense attorney and get a similar response is unrealistic given the 

adversarial nature of the criminal justice process. The defense is likely to be just 

as suspicious of a provider's request as a prosecutor would be of a request 

coming from a vas. The relationship between a VaS and the defense is a 

carefully structured one characterized by a high level of trust. That relationship 

cannot be duplicated by a system-based provider. 

Use of information 

In most jurisdictions, victim seNice providers within the criminal justice system 

cannot maintain confidentiality when they learn something that's germane to the 

interests of the government. Victim assistance coordinators routinely share 

information and impressions with investigators and prosecutors whether or not 

the victim suNivor wants the information to be shared. And when the victim 

suNivor's needs and interests are determined to be at odds with the needs and 

interests of the state, victim suNivors may be denied seNices, may be kept out of 
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the information loop, or in other ways be sanctioned, overtly or covertly, for their 

lack of cooperation. In contrast, the Victim Outreach Specialist maintains 

complete confidentiality except as required by law. The only information that a 

VOS may share with the defense attorney is that which the victim survivor has 

given permission to be shared. The VOS cannot be called to testify by the 

defense or their files be subpoenaed. While it is theoretically possible that the 

prosecution could call aVOS to testify, that has not yet happened. In the event it 

does, the VOS would be expected to maintain that ethic even under oath. 

Duplication of services 

The only job of the Victim Outreach Specialist is to serve as a conduit between 

the victim survivor and the defense. They do not explain the criminal justice 

system, assist with crime victim compensation or victim impact statement forms, 

provide crisis intervention, court accompaniment, information, referrals, or other 

services typically provided by system-based service providers. Should needs of 

this nature be articulated, Victim Outreach Specialists are trained to steer the 

victim survivor back to system-based providers who can provide such assistance. 

DIVO practitioners by design are not called "advocates" since they do not provide 

advocacy services. 

DIVO has, in part, grown out of the recognition that there has been no 

mechanism by which the defense could attempt to meet needs of victim 

survivors. Historically victim service providers have not explored that possibility 

with the defense and are not likely to do so in the foreseeable future. DIVO 

creates an avenue that has not previously been available, and focuses solely on 

that undertaking, and so does not duplicate services. 

Neutrality 

It is understandable that system-based providers identify as part of their role the 

promotion and advancement of whatever function their agency has within the 

criminal justice system. Police-based crime victim liaisons often want successful 

investigations and prosecutor-based victim assistance coordinators often want 
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convictions. Corrections-based service providers are often focused on holding 

the offender accountable. These agendas aren't necessarily inappropriate as the 

agencies and institutions that employ these professionals are called upon to do 

these very things as part of their missions. In instances where the victim 

survivor's needs and interests are also met by the routine functions of the 

criminal justice system, there is no conflict. More challenging, however, are 

those situations when tension exists between the victim survivor and the criminal 

justice process and system-based providers must navigate between their role as 

a service provider and their obligations as an employee. 

The VOS, although engaged by the defense, is a stated neutral party not 

influenced by a particular outcome. Their only agenda is to identify victim 

survivor needs that might be addressed by the defense, convey those needs to 

the defense, and assist the defense as needed in formulating a response. If in 

the process something positive occurs from the defense's perspective, that's fine. 

If nothing positive occurs from the defense's perspective, that's fine too. The 

VOS's job is to create a mechanism by which a victim survivor's needs might be 

met- not to further the interests of any party within the criminal justice system. 

The VOS's role is analogous to that of an expert hired by either the state or the 

defense that performs a function, but does not seek to "help" one side or the 

other. 

It's been noted that a neutral position similar to aVOS might become an 

aspirational standard in victim services delivery- a person unaffiliated with any 

part of the criminal justice system who can serve as a liaison between the victim 

survivor and all parts of the system. Whether or not such a model might ever be 

adopted remains to be seen. In the meantime, the VOS remains a neutral party 

in terms of criminal justice outcomes. 

Provision of services 

Akin to the notion of ownership is the belief that one professional can provide all 

the services needed by a particular victim survivor. Ethical victim services is 
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fundamentally about empowerment and self-determination. Victim survivors 

should be given as many avenues as possible for identifying and addressing 

needs especially as they navigate a system that is minimally concerned for their 

well-being. An victim assistance coordinator who discourages participation in 

DIVO or in some other way decides for the victim survivor what is in their best 

interest is acting unethically, and that needlessly protective attitude serves only 

to exacerbate the sense of being out of control and impedes healing and 

recovery. 

That one provider can serve all needs also assumes a constructive relationship 

between the provider and the victim survivor. In many jurisdictions, caseloads 

are such that victim survivors may receive only minimal services or only those 

services mandated by law. Victim survivors who decline services for whatever 

reason may not ever develop a relationship with a victim assistance coordinator 

or, as is frequently characteristic in capital case appeals, may have become 

victims and initially gone through the process before victim assistance services 

existed in their jurisdiction. Since DIVO can be used in any kind of case, 

theoretically the crime may not be serious enough to meet the threshold of victim 

service provision in some agencies. And as previously mentioned, the 

relationship between the victim survivor and the victim assistance coordinator 

may be negatively influenced by competing agendas or even personality conflict. 

A recent study by the Bureau of Justice Statistics, U.S. Department of Justice, 

noted that nationally, 9% of violent crime victims reported receiving victim 

services from an agency or program other than the police.xv Clearly, the existing 

system of service provision is not one that can claim success for fully meeting the 

needs of all victim survivors. 

By necessity, most victim assistance programs offer a menu of services from 

which the victim survivor may choose. Standard services have arisen from the 

well-documented needs and experiences of countless crime victims and as the 



field of victim services has evolved, what constitutes basic, as well as exceptional 

services, tends to become codified and practiced. 

DIVO takes a different perspective. Rather than offering a list of options, DIVO 

asks, "What do you need?" DIVO intentionally seeks to create a space where 

victim survivors can reflect on what might be most useful for them at that 

particular point in their experience. Although this manual provides a number of 

examples of things victim survivors have wanted from the defense, DIVO 

practitioners are often surprised by victim survivor requests. The reason it 

cannot be completely predicted what victim survivors might want is because we 

have never asked the question. It is anticipated that the field of victim services in 

general will find itself influenced by this exploration of victim survivor needs- by 

victim survivors themselves. 

Selecting Victim Outreach Specialists 

In Texas, potential Victim Outreach Specialists have been identified primarily through 

personal contact and the personal contacts of trusted allies. The Texas model has not 

utilized advertising or other marketing mechanisms in order to avoid the impression that 

anyone can train for and become a practitioner. Initial VOS trainings in Texas were also 

offered at no cost to the attendees. Having to limit the number of trainees by financial 

necessity made it even more important that those who were trained meet criteria 

identified by the program directors. 

Careful consideration was given to issues of gender, age, ethnicity, geography, and 

language. Of the 32 trained VOS in Texas, nine are persons of color, seven are fluent 

in Spanish, and one is a member of the GLBTQ community. All but one of the state's 

major metropolitan areas has aVOS in or near the community. Currently trained VOS 

in Texas range in age from 24 to 80. 

Some programs give more weight to education than does the Texas model. The 

program coordinators looked more carefully at personal and professional experience 
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than education and as a result, have trained people with a variety of backgrounds 

including mental health, victim services, restorative justice, education, social services, 

law, military, government service and religion. Texas also has three married couples 

who have trained together to become VOS. Several of the VOS are also themselves 

survivors of violent crime. 

Strategic contact with selected organizations helped the program coordinators expand 

outside their personal contacts to identify potential VOS. A Hispanic social work 

organization, a university, a clergy coalition, and several crime victim services programs 

were contacted at one time or another to aid in identifying potential VOS - particularly 

those representative of a unique population. Potential recruits are interviewed and 

material about DIVO provided. Typically there are several conversations before a 

recruit can determine whether or not they are interested and the program coordinator 

determine if the person is someone to whom an invitation should be extended. 

Training to become aVOS in Texas remains an "invitation only" opportunity. As 

information about DIVO has become more widely disseminated, interested persons 

have contacted the program and they are placed on a list for future consideration. 

Some of those who have self-referred are those affiliated with the anti-death penalty 

movement, which raises another difficult consideration. Although those who have 

trained as VOS run the gamut on the subject of the death penalty, it's critical that DIVO 

not be perceived as an anti-death penalty initiative. For that reason, the Texas model 

has chosen not to train individuals who might otherwise be appropriate but who are 

publicly identified and recognized as associated with a particular death penalty position. 

In addition to successful completion of the training and agreement to adhere to policies 

and procedures, the Victim Outreach Specialist also agrees adhere to the core values 

and code of ethics which guides DIVO work. That document can be found in Appendix 

2 
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Training Prosecutors on DIVO 

Training prosecutors about DIVO requires a focus on doing no harm -either to the 

victim survivor or the case. Whether the training lasts an hour, a half day or a full day, 

participants will be most interested in how DIVO won't interfere with their prosecution 

and isn't a duplication of services already provided by system-based service providers. 

Appendix 3 contains agendas for trainings of different lengths and supplemental power 

points. Contact your state bar association to see if you can provide continuing 

education credit for attendees. 

This manual contains the information needed to conduct a training. It is recommended 

that at least one of your trainers be an attorney in order to respond to specific legal 

questions that arise. Many of those issues have already been discussed elsewhere in 

the manual. 

Trainers must remember that DIVO is going to be a very new concept to most attendees 

and challenging to take in all at once. It might help to co-train with a prosecutor who 

has had a case in which DIVO was used. 

Appendix 4 contains pre and post surveys that can be used as-is or adapted for your 

evaluation purposes. In pilot trainings of prosecutors conducted by IRJRD, more than 

three-fourths of respondents showed an increase in post-test scores over pre-test 

scores. Areas examined include familiarity with the DIVO process, familiarity with the 

experience of victim-survivors, overall knowledge of DIVO and how to obtain more 

information, prosecutor attitudes related to DIVO, and defense attorney attitudes related 

to DIVO. 

Appendix 5 contains an overview of a meeting between a VOS, a prosecutor and the 

prosecutor's staff that addresses questions and issues often raised by the prosecution. 

Summary 

DIVO is the newest chapter in the long struggle for addressing crime victims' rights and 

enhancing services to those harmed by crime. It challenges traditional mindsets about 
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who is qualified to respond to victim needs; about whether is possible to both advocate 

for the defendant and respond to victim concerns without diluting the requirement for 

zealousness; about the potential to confuse victim centeredness with ownership of the 

victim; about the construction of mutual mistrust between defense and prosecution and 

the investment of the criminal justice system in maintaining that climate at all costs. 

It is important to remember, therefore, that this struggle for a place at the table is not 

new. Not many years ago, crime victims were not allowed in the courtroom for fear their 

presence might sway the jury. In a murder, they were not allowed to view the body of 

their loved one. Victim impact statements, victim allocution, the right to confer on a 

plea bargain, and witnessing an execution were all controversial ideas when first raised 

and, in the minds of some, harbingers of the collapse of the criminal justice system 

itself. Although it may be tempting to see DIVO as a manipulative ploy by the defense, 

that erroneous view will only serve to justify curtailing a vitally important service to victim 

survivors-a service which, for those who are genuinely victim-centered in their outlook, 

represents a major advancement in responding fully to victim needs. 
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DEFENSE-INITIATED VICTIM OUTREACH (DIVO) 

Mission: 
DIVO's mission is to build a bridge between the defense and victim survivors of crime in 
order to create additional options for input, information, control and empowerment. 

DIVO PRACTICE 

Preamble: 

Victim Outreach Specialists serve as a bridge between victim survivors and defense 
counsel in criminal cases in order to create a mechanism by which victim survivors, if 
they choose, may have access to the defense and the defense in return can give 
consideration to requests and questions from them. 

Victim Outreach Specialists recognize that they work within an adversarial system but 
believe that the deleterious effects of such a system can be lessened through the 
application of restorative justice principles. Victim Outreach Specialists maintain that 
neither the prosecution nor the defense "owns" the victim survivor and that victim 
survivors should be empowered through access to all parties within the criminal justice 
system. 

Victim Outreach Specialists engage in their work on principles of self-determination, 
fairness, confidentiality, and transparency and while they seek to model the application 
of these principles throughout the criminal justice process, also recognize that they are 
not ultimately responsible for the behavior of other parties or the operations of systems 
of justice. 

Core Values: 

Competence 

Victim Outreach Specialists maintain high standards of competence, recognizing their 
own particular capabilities, specializations, and limitations in expertise. They only 
provide services and use techniques for which they are qualified by education, training, 
or experience. In those areas in which recognized standards do not yet exist, Victim 
Outreach Specialists exercise careful judgment, seek consultation, and take appropriate 
precautions to protect the welfare of those they serve fundamentally guided by the 
principle of "do no harm." They continually strive to increase their professional 
knowledge and skills and to apply them in service provision. 

Integrity 

Victim Outreach Specialists promote integrity in all facets of their practice as well as in 
larger professional contexts. In these activities, Victim Outreach Specialists are honest, 
fair, and respectful of others. In describing or reporting their qualifications, services, 
products, affiliations, roles, and fees, they do not make false, misleading, or deceptive 
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statements. They make every effort to clarify for relevant parties the roles they are 
performing and to function in accord with those roles. Victim Outreach Specialists avoid 
improper and potentially harmful dual relationships such as those that blend personal 
and professional roles. In addition, Victim Outreach Specialists who are competent to 
perform other criminal justice functions abstain from doing so in cases where they serve 
as the Victim Outreach Specialist. Victim Outreach Specialists scrupulously maintain 
confidentiality in all facets of their work including identification of defense council, 
defendant, and all matters related to the case including communications with the victim 
survivor. Finally, Victim Outreach Specialists are sensitive to real and potential 
differences in power between themselves and others. They refrain from misusing their 
position, access to information, and the interest others might have in their work. 

Professional Responsibility 

Victim Outreach Specialists maintain professional standards of conduct, satisfy their 
own professional roles and obligations, accept appropriate responsibility for their 
behavior, and adapt their methods to the needs of different populations. Victim 
Outreach Specialists recognize and adhere to the limitations of their unique role within 
the continuum of victim services provision. Within those limitations Victim Outreach 
Specialists consult with, refer to, and cooperate with other professionals and institutions 
to the extent possible to provide ethical services. Victim Outreach Specialists' moral 
standards and conduct are personal matters, except as personal conduct may 
compromise professional responsibilities or reduce public trust in the provision of 
services. Victim Outreach Specialists are concerned about the ethical compliance of 
their colleagues and the conduct of other professionals with whom they work. As 
appropriate they consult with colleagues to prevent or avoid their own unethical conduct 
and that of others. Victim Outreach Specialists apply and make public their knowledge 
of victim issues to contribute to human welfare. Further, they encourage and promote 
the development of laws and social policies that promote the welfare of victims and the 
general public and seek to inform and enhance the field of victim services. 

Regard for the Well-being of Others 

Victim Outreach Specialists respect the fundamental rights, dignity and worth of all 
people and actively contribute to the welfare of those with whom they work. Victim 
Outreach Specialists actively support the rights of individuals to privacy, confidentiality, 
self-determination, empowerment and autonomy- mindful that legal and other 
obligations may lead to inconsistency and conflict in the exercise of these rights. Victim 
Outreach Specialists are aware of and sensitive to cultural, individual, and role 
differences, including those related to race, ethnicity, language, gender identity, age, 
sexual orientation, political beliefs, social class, economic status, education, (dis)ability, 
marital status, religious affiliation, and residency. Victim Outreach Specialists strive to 
be aware of their own histories, belief systems, values, needs and limitations and the 
effect of these on their work. They work to identify their own biases and to limit the 
effect of those biases on their service. In addition, they do not knowingly participate in 
or condone unfair discriminatory practices. Victim Outreach Specialists take a holistic 
view of the person(s) served and seek to minimize the effects of adversarial systems 
and institutions. When conflicts occur with professional obligations and roles, Victim 
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Outreach Specialists seek to resolve those conflicts and to perform their work in a 
responsible and ethical fashion that avoids or minimizes harm. 

DIVO CODE OF ETHICS: 

Scope of Service 

Scope of service pertains to the professionalism of the Victim Outreach Specialist and 
standards of public presentation in service to others and to the larger society. Although 
behaviors described in other categories within this code of ethics can impact the public 
image of aVOS, these ethics address standards of public presentation. 
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1. The Victim Outreach Specialist accurately represents his/her professional title, 
qualifications, and/or credentials in relationships with people served and in public 
representation. 

2. The Victim Outreach Specialist maintains a high standard of professional 
competence and conduct. 

3. The Victim Outreach Specialist shall engage in his/her practice without regard to 
biases relating to criminal justice practices. 

4. The Victim Outreach Specialist clearly distinguishes in public statements those 
that represent his/her personal views from positions adopted by parties for which 
he/she works or represents. 

5. The Victim Outreach Specialist does not use his/her official role to secure gifts, 
monetary rewards, or special privileges or advantages. The Victim Outreach 
Specialist refrains from situations that would give even the appearance of such 
advantages. 

6. The Victim Outreach Specialist does not use his/her official role for personal gain 
or benefit such as securing gifts, monetary rewards, or special privileges or 
advantages. The Victim Outreach Specialist refrains from behaving in such a 
way that would give even the appearance of such personal gain or benefit. 

7. The Victim Outreach Specialist reports any conflict of interest or situation that 
prevents him/her or a colleague from providing competent or ethical services to a 
client, or to work cooperatively with colleagues or allied professionals, or to be 
impartial in the treatment of any client, or results in personal gain or benefit as 
described in number 5 above. 

8. The Victim Outreach Specialist reports the conduct of any colleague or allied 
professional that constitutes mistreatment of a client or that brings the practice of 
DIVO into disrepute. 



9. The Victim Outreach Specialist shall not participate in, condone or be associated 
with dishonesty, pretense or deception. 

Service Competency 

Service competency pertains to the knowledge, education, experience and attitudes 
held by the VOS, which represent the standards of expertise required to do the work as 
well as the values and principles which guide that work. 
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1. The Victim Outreach Specialist recognizes the interests of the client as the 
primary responsibility and maintains this position even within an adversarial 
context in which the client may be used to further the interests of one or more 
parties. 

2. The Victim Outreach Specialist works to promote the client's right to self
determination in all situations. 

3. The Victim Outreach Specialist understands his/her legal responsibilities, 
limitations, and the implications of his/her actions within the service delivery 
setting and performs duties in accordance with Texas law, legislated rights of 
crime victims, and in accordance with DIVO principles as practiced in Texas 
under the Institute for Restorative Justice & Restorative Dialogue. 

4. The Victim Outreach Specialist shares knowledge and encourages proficiency 
and excellence in victim assistance among colleagues and allied professionals, 
paid and volunteer. 

5. The Victim Outreach Specialist seeks and maintains a high level of proficiency in 
the delivery of services to clients. Prior to engaging in the practice of DIVO the 
Victim Outreach Specialist has completed at minimum 40 hours of specialized 
DIVO training. 

6. The Victim Outreach Specialist engages in DIVO practice in close consultation 
with the Institute for Restorative Justice & Restorative Dialogue as per its 
principles and procedures. 

7. The Victim Outreach Specialist refrains from personal marketing of himself I 
herself as a DIVO practitioner and from accepting cases independent of 
assignment through the DIVO program within the Institute for Restorative Justice 
& Restorative Dialogue. 

8. As feasible, the Victim Outreach Specialist will consider providing services 
without remuneration in cases where DIVO might not otherwise be possible. 

9. The Victim Outreach Specialist respects state and federal law while working to 
change those that may be unjust or discriminatory. 



10. The Victim Outreach Specialist agrees to practice within the stated core values 
and principles of DIVO. 

Direct Service 

Direct service pertains to the actual provision of services in a particular case to a 
particular client. "Client" may be defined both as A: the victim survivor in a particular 
case orB: as the party, usually a defense attorney, who has sought services in a 
particular case. 

1. The Victim Outreach Specialist respects and protects the client's civil and legal 
rights and performs duties in accordance with laws, regulations, policies, and 
legislated rights of persons served. 

2. The Victim Outreach Specialist respects and maintains the client's rights to 
privacy and confidentiality, before, during and after the course of the professional 
relationship, subject only to laws or regulations requiring disclosure of information 
to appropriate other sources. 

3. The Victim Outreach Specialist responds respectfully and compassionately to 
each client with personalized services. 

4. The Victim Outreach Specialist responds non-judgmentally to each client. The 
Victim Outreach Specialist accepts and acts on behalf of the client's statement of 
events and needs as it is told and refrains from behaviors that communicate 
blame or other judgmental sentiment. 

5. The Victim Outreach Specialist refrains from entering into a professional 
relationship or terminates a professional relationship when a client is not likely to 
benefit from services. 

6. The Victim Outreach Specialist does not engage in personal relationships with 
persons served that exploit professional trust or that could impair the Victim 
Outreach Specialist's objectivity and professional judgment. 

7. The Victim Outreach Specialist does not discriminate against a client or 
colleague on the basis of race/ethnicity, language, national origin, sex, gender, 
age, sexual orientation, (dis)ability, social class, economic status, education, 
marital status, religious affiliation, residency, or health status. 

8. The Victim Outreach Specialist adheres to all components of the Memorandum 
of Understanding entered into in each case. 

9. When seeking to hire a Victim Outreach Specialist the attorney shall be informed 
of all costs and fees involved 

System-based Service 
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System-based service pertains to the VOS's relationship with and service provision 
within the larger criminal justice system. 

so 

1. The Victim Outreach Specialist understands that he /she operates within the 
larger criminal justice system and practices in accord with the laws, regulations, 
policies, and legislated rights of persons served. 

2. The victim assistance provider conducts relationships with colleagues and other 
professionals in a way that promotes mutual respect, public confidence, and 
improvement of service. 

3. The victim assistance provider serves the public interest by contributing to the 
improvement of systems that impact victims of crime. 

Appendix 3 



One Hour Training - Prosecutors 

Whal i.s 0 1\'()") 
2 min- Welcome and introduction of trainer(s) 

Non~ 

J"ri""fr!.o 
h.-•-IIDd<m~,o.'"""''1' 

Introduce trainers P .. a>.:. -
- Introduce topic 

0 Information about DIVO 
0 DIVO's history 
0 Principles of DIVO 
0 How DIVO engages victim survivors and defense attorneys 
0 Practices 

- Indicate how you want to handle questions 

... 2 min Description of DIVO 
o.otot .... ..,lriUtd'l'rllm 
Outooac-lot oOMeb&namllr 

::.~~.:::::;~::tot::! ... 
A mechanism by which victim survivors may have access to the defense in order to oultttol<l<loo ts lllar .. l'ttfld -

~-=::~:~ononlytlt'-TfiY 

address interests and needs that can only be met by the defense. 
- We will see how victim survivors do have needs that likely cannot be met in other 

ways 
- That interaction is through the use of a trained person called a Victim Outreach 

Specialist 

- 3 min- History of DIVO 
o01<11110111a C~r Bo...., ng 
•F«< Ifll$yll..., 

~~·· . Trial of Timothy McVeigh -Oklahoma City bombing ·T•u• -
oi.OUI"MI 

0 Defense aware of the significant harm, wanted to reach out 
0 Consulted with Howard Zehr and his graduate assistant - Tammy Krause 
0 Minimal outreach in that case but became a practice in federal death penalty 

cases 
- Burgeoning interest in DIVO in state cases 

0 Early DIVO practitioner Pamela leonard spending time responding to state 
cases 

0 In conjunction with her position at Georgia State University's School of Social 
Work began implementing DIVO in Georgia 

0 Received funding from Bureau of Justice Assistance (BJA) to implement DIVO 
in Texas and louisiana 

- DIVO used in capital cases, non-capital homicides and other types of crime . - History and use of DIVO in your state I region 
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DMl.R•IC.....tl£• . <M<o :>M•• 7 min Involuntary Relationship 
_ ___ ,_ , 

.. -..... 

EHJ- 11 ::::.::.. - Crime, especially murder, creates an involuntary relationship between the victim and l oOMl'Wt&l., 

_ __ ,, 
.. -'"' the defendant. 

0 This destructive tie has profound consequences for victim survivors' ability to 
cope and move on from the crime. 

0 DIVO seeks to acknowledge that relationship and the corresponding 
obligation for the defense, as proxy for the defendant, to respond to victim 
survivors' needs for information, accountability, and the redress ing of the 
harm done to the extent possible. 

0 In many cases there's a literal relationship- ties of kinship or other 
relationship 

- Unfortunately, our criminal justice system is not set up to acknowledge or respond to 
that relationship in a meaningful way. 

- In fact, the focus on process versus outcome largely prohibits acknowledging or acting 
upon the relationship. 

2 min Principles underlying DIVO 
DMl:Uncltt¥nfjPmc.IN 

•Tho all..,oor,.u lll ao"rM• tl • 

h~;:~ .. "!:'h=:.~:. 
IOdfOOO""' ott&'bf l! o olllln<"" · 

Restorative Justice principles help us to understand what to do with this relationship •Thooolor. M I....,.,.ololl.,bll -E¥.1£:~~~~=
1

c~oo bf 

0 Harm is to be identified and addressed 
0 Some harms can only be addressed by the offender 
0 The defense may have to serve as proxy for the defendant through most, if 

not all , criminal justice proceedings 

~ 
6min DIVO's dual emphasis 

·- --- - Victims often expect the justice system to meet their needs for: . ...,...._. ·- - Safety 0 

0 Vindication 
0 Information 
0 Truth 
0 Empowerment 
0 Accountability 

- Unfortunately, the criminal justice system is not designed to address these needs and 
victims are often profoundly disappointed and frustrated when these needs aren't 
met 

- Most court proceedings unfold in such a way as to entirely avoid addressing these 
issues 

- DIVO serves to address these needs 
- Similarly, defense attorneys are finding that treating victim survivors as adversaries 

doesn't provide much of a payoff 
- DIVO provides a principled way for defense counsel to do something with their own 

reactions to the damage that has been done 
- But it allows them to avoid the potential problems that come with direct contact 

through the use of a trained specialist who doesn't have other responsibilities to the 
defense 
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.................... ... -. 
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3 min Examples of victim survivor needs 

Information about the defendant I defendant's family 
Information about the crime 

- How the victim survivors wish to be acknowledged in court 
- (Be prepared to give an example of each. The manual offers some examples if trainer 

does not have stories.) 
- Remember: there is a great deal of empowerment to be able to compel the defense 

to respond to a request. 

3 min- More examples of victim survivor needs 

- Return of non-evidentiary property 
- Questions about defense strategy 
- Why the need for the process in the event of a confession 
- Input into a plea 
- (Be prepared to give an example of each. The manual offers some examples if trainer 

does not have stories.) 

6 min DIVO's Implementation locally 

- Personalize this to your area but considerations may include: 
o How it came to be used in the area 
o Where it is housed 
o Who runs it- their backgrounds and training 
o Buy-in from stakeholders 
o How VOS are recruited and trained 
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5 min How the VOS operates 

Selection 
o Care is given to insure a good "match" to victim survivors 
o Want to avoid as many unnecessary obstacles as possible 

Independent work 
o Emphasize independence 

• it' s the tool that allows for the creation of a relationship 
• the VOS works at the behest of the defense but not for the defense 

MOU 
o Codifies the agreement for both the defense and VOS 

Confidentiality 
o Emphasize that the VOS maintains complete confidential ity of all contact 

with victim survivors. Only that which the victim survivor requests be passed 
on is shared. Communication is one-way in the sense that the VOS does not 
pass on messages, inquire as to concessions that might be made, or make a 
'read' on the victim survivor. The only two way communication is in 
response to something specific the victim survivor has requested. 

Collaboration 
o Contact with prosecutor-based advocate is made 

• Avoids reactivity 
Victim survivor will likely contact their advocate 
Advocate and VOS may be able to work together 

• Models a less adversarial process DIVO seeks to create 
o Alerting prosecutor is encouraged 
o Funding motion should not be filed ex parte 



;:~~~~ 5 min- Why Can't a Prosecutor-based Advocate do this Work? 
· JI ~ lf..e -w...H 

~~a:" ~ 
.~:>I I )~ \ft, !'<·~"'! 

~~ ... ~:t ·V>~ ·.«:.~\ - Use of information 
In most jurisdictions, advocates within the criminal justice system cannot maintain 
confidentiality when they learn something that's germane to the interests of the 
government. In contrast, the victim outreach specialist maintains complete 
confidentiality except as required by law. The only information that aVOS may share 
with the defense attorney is that which the victim survivor has expressly given 
permission to be shared. The VOS cannot be called to testify by the defense or their 
files be subpoenaed. While it is theoretically possible that the prosecution could call 
aVOS to testify, that has not yet happened. In the event it does, the VOS would be 
expected to maintain that ethic even under oath. 

- Neutrality 
It is understandable that a system-based advocate identify as part of their role the 
promotion and advancement of whatever function their agency has within the 
criminal justice system. In instances where the victim survivor's needs and interests 
are also met by the routine functions of the criminal justice system, there is no 
conflict. More challenging, however, are those situations when tension exists 
between the victim survivor and the criminal justice process and system-based 
advocates must navigate between their role as an advocate and their obligations as 
an employee. The VOS, although engaged by the defense, is a stated neutral party 
not influenced by a particular outcome. Their only agenda is to identify victim 
survivor needs that might be addressed by the defense, convey those needs to the 
defense, and assist the defense as needed in formulating a response. The VOS's job is 
to create a mechanism by which a victim survivor's needs might be met- not to 
further the interests of any party within the criminal justice system. The VOS's role is 
analogous to that of an expert hired by either the state or the defense that performs 
a function, but does not seek to "help" one side or the other. 
It's been noted that a neutral position similar to aVOS might become an aspirational 
standard in victim services delivery- a person unaffiliated with any part of the 
criminal justice system who can serve as a liaison between the victim survivor and all 
parts of the system. Whether or not such a model might ever be adopted remains to 
be seen. In the meantime, the VOS remains a neutral party in terms of criminal 
justice outcomes. 

- Provision of services 
Victim survivors should be given as many avenues as possible for identifying and 
addressing needs especially as they navigate a system that is minimally concerned for 
their well-being. An advocate who discourages participation in DIVO or in some other 
way decides for the victim survivor what is in their best interest is acting unethically, 
and that needlessly protective attitude serves only to exacerbate the sense of being 
out of control and impedes healing and recovery. That a single advocate can fully 
meet all the needs of a victim survivor also assumes a positive relationship between 
the two, a manageable caseload, and that the crime rises to the level of attention. 
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- Source of information 
Even when the prosecutor-based advocate can respond to the need, that the victim 
survivor can compel the defense to respond is empowering. The source of 
information can be as significant as the information itself. 

- Relationship 
A system-based advocate's belief that they could bring a victim survivor's needs to a 
defense attorney and get a similar response is unrealistic given the adversarial nature 
of the criminal justice process. The defense is likely to be just as suspicious of an 
advocate's request as a prosecutor would be of a request coming from aVOS. The 
relationship between aVOS and the defense is a carefully structured one 
characterized by a high level of trust. That relationship cannot be duplicated by a 
system-based advocate. 

5 min Frequently asked questions DIVO 

- Is DIVO an anti-death penalty initiative? 
0 No, although it's most commonly used in capital cases as that's where 

funding is most likely to be approved 
0 Recognize that in death penalty cases if there's any movement, it's going to 

be, by definition, away from the death penalty- but that doesn't make it an 
anti-death penalty initiative 

0 DIVO should be used regardless of the victim survivor's position on the death 
penalty 

0 DIVO's function is to get the victim survivors' needs met 
- Why can't a member of the defense team be used instead? 

0 The defense team member's priority of defending the client would make 
confidentiality and victim focus impossible 

- When does DIVO happen? 
0 DIVO can be used generally at any point in the process although if very early 

on (especially in homicide cases) victim survivors may be unable to reflect on 
needs and if right at the end, viewed as a last minute defense tactic 

- Why capital cases? 
0 A reflection of both its history and likelihood of funding 
0 Philosophically DIVO can be used in any kind of case 
0 Some VOS willing to engage in DIVO pro bono in other kinds of cases 
0 Give examples of any non-capital cases in your area 

2 min- Frequently asked questions- VOS 

-

0 

0 

What's in it for the defense? 
0 It can reduce tension at court proceedings 
0 It's a principled way for defense to "do the right thing" 

How does the VOS get paid? 
0 Unless client funded, through a funding motion through the court along with 

other funding motions 
Can the VOS testify? 

0 No, part of the agreement entering into DIVO is that the VOS will not testify 
nor can records be subpoenaed 

1 0 Minutes Q&A 
Thank you! 
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Half Day Training - Prosecutors 

Any of the above slides can be expanded and I or discussed in greater detail 
Bring in a victim survivor (or a panel of survivors) to tell their story 

o How they were impacted by the criminal justice system 
o How DIVO assisted them 
o If DIVO was not used I available, what might they have wanted from the 

defense 
Bring in someone to speak on trauma 
Ask a prosecutor who has used DIVO to lead a case study discussion 
Incorporate the following additional slides as desired or sections from the full day 
training 

The criminal justice system's impact on survivor 

New research shows negative effects on victim survivors going through the criminal 
justice system- even those who receive services and choose to participate 

o Underscores the negative impact of the adversarial process 
o May be an outcome of not getting their needs met as expected 

PIN Pyramid 

Another way to think about interests and needs and how those aren't typically 
addressed by the criminal is thought the model of the PIN Pyramid 
Comes from conflict theory 
People in conflict are usually at the Positions level 

o The criminal justice system very much keeps people at this level 
o Winning at this level is getting the most of what's at stake- time in prison, 

restitution, death over life, etc. 
Positions typically represent Interests- what the person really wants but may not 
be articulated 
For victim survivors that may be vindication, accountability, information, etc. 
Needs are what the person must have at a fundamental level 
For victim survivors that may be respect, the ability to trust, a belief in a just world, 
cessation of fear, etc. 
For example: a victim survivor may be resisting a plea bargain because they believe 
their "day in court" will give them the "truth" about what happened. In fact, a trial 
is not likely to provide that kind of information. So perhaps their interest is 
information which represents a fundamental need to reestablish control after a 
traumatic experience. 
Is there some other ways that the victim survivor's interests and needs could be 
met? 



Full Day Training - Prosecutors 

15 min -Welcome and Introductions 

30 min - Overview 
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"Innovative practices in criminal justice are most often viewed as being controversial at the 
outset and then, after being time-tested and empirically investigated, can become the 
proven practices that are generally thought of as having been more obviously good ideas." 

Quote to encourage open-minded ness and acknowledgement that many victim 
services practices were controversial when first proposed and practiced. 

Crime as a violation of relationships, not simply a violation of law 

DIVO is built on restorative justice principles at the core of which is the belief that 
crime is a violation of relationships and that provides guidance as to appropriate 
response. 

History of DIVO 

Oklahoma City bombing 
Initially created as a response to the suffering following the Oklahoma City bombing 
and the prosecution of Timothy McVeigh. Defense team sought the counsel of Dr. 
Howard Zehr, considered the father of restorative justice in the US. 
Federal system 
As a result of that experience, DIVO became routinely used at the federal level in 
capital cases and defense counsel in state cases began to take notice and request 
DIVO in their cases. Federal coordinators worked to meet those needs but it was 
somewhat piecemeal until practitioners in Georgia began to consider a more 
intentional implementation at the state level. 
Georgia 
DIVO practitioners in Georgia began to provide referrals in state cases throughout 
the US as well as work cases in Georgia. They obtained a grant from the Bureau of 
Justice Assistance (BJA) to implement a state program in two other states. 
Texas & louisiana 
Texas and louisiana were selected and training and protocols developed to deliver 
services within those states. louisiana through a private non-profit and Texas 
through the Institute for Restorative Justice & Restorative Dialogue at the 
University of Texas at Austin. 
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Homicide survivor research- the criminal justice system 

New research shows negative effects on victim survivors going through the criminal 
justice system - even those who receive services and choose to participate 

o Victim survivors remember the actions of the defense, whether negative 
or positive, in a fundamental core way that continues to impact even years 
after 

o Research suggests that the greater the contacts with different criminal 
justice officials within the criminal justice system- even for those who 
desire to participate- the greater the negative impact on mental health 
and positive coping 

o Underscores the negative impact of the adversarial process 
o May be an outcome of not getting their needs met as expected 

DIVO's dual emphasis 

Victims often expect the justice system to meet their needs for: 
o Safety 
o Vindication 
o Information 
o Truth 
o Empowerment 
o Accountability 

Unfortunately, the criminal justice system is not designed to address these needs 
and victims are often profoundly disappointed and frustrated when these needs 
aren' t met 
Most court proceedings unfold in such a way as to entirely avoid addressing these 
issues 
DIVO serves to address these needs 
Similarly, defense attorneys are finding that treating victim survivors as adversaries 
doesn't provide much of a payoff 
DIVO provides a principled way for defense counsel to do something with their own 
reactions to the damage that has been done 
But it allows them to avoid the potential problems that come with direct contact 
through the use of a trained specialist who doesn't have other responsibilities to 
the defense 
DIVO's challenge to the defense is that it's possible to defend the client AND meet 
the needs of victim survivors. 

Examples of victim survivor needs 

Information about the defendant I defendant's family 
Information about the crime 
How the victim survivors wish to be acknowledged in court 
(Be prepared to give an example of each. The manual offers some examples if 
trainer does not have stories.) 
Remember: there is a great deal of empowerment to be able to compel the defense 
to respond to a request. 



More examples of victim survivor needs 

Return of non-evidentiary property 
Questions about defense strategy 
Why the need for the process in the event of a confession 
Input into a plea 
(Be prepared to give an example of each. The manual offers some examples if 
trainer does not have stories.) 

DIVO's Implementation locally 

Personalize this to your area but considerations may include: 
o How it came to be used in the area 
o Where it is housed 
o Who runs it - their backgrounds and training 
o Buy-in from stakeholders 
o How VOS are recruited and trained 

Common Questions 

We invite you to reflect on these three questions that are among the most common raised. 
Hold these questions and we'll revisit them at the end of the day and see if we've addressed 
them. 

30 min- Origin and Early Development of DIVO 
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Why have defense attorneys not, until recent years, attempted to talk to victim survivors? 

They fear their anger and pain 
Victim survivors can be a challenging population to serve. Their very 
justified rage and hurt may get directed toward those who cross their paths , 
regardless of whether or not they were involved in the harm. As proxy for 
the defendant and I or as a party to the criminal justice system , defense 
attorneys are especially vulnerable targets . In addition , many victim 
survivors want things from representatives of the system that they cannot 
provide even if they wanted to, or have expectations about the process that 
are unrealistic or inaccurate, and that may provoke ire. 
They don't know what to say after we express sympathy 
If a defense attorney does make a gesture, then what? It's hard to predict 
how the expression of condolence might be taken and what will be 
appropriate after that. Concern about it being taken the wrong way, about it 
being clumsily expressed, about what to do if it does lead to an exchange, 
are enough to make anyone reluctant to try. 
They fear what being open to survivors will do to us in terms of trying to 
defend our clients zealously 
Defense attorneys may be concerned that victim outreach will somehow 
negate zealous advocacy for their client. It can be difficult to imagine that 
any gain for the victim survivor won't also result in a loss for the defendant. 
The adversarial process helps to insure that roles and boundaries do not get 
blurred. 
They have tried and have gained nothing for their clients in the past 
Some defense attorneys can point to cases where victim outreach either 
didn 't bear any fruit for their client or may have actually created problems. 
Especially with something out of the ordinary, most people are reluctant to 
try it in the first place and will be even more reluctant to try it again if their 
first effort was unsatisfactory. 
They have never had a case where the victim survivors did not want the 
maximum penalty 
It may seem as though all victim survivors want the maximum penalty (and 
then some) . The media, victim groups, the legislature, and the DA's office all 
seem to be in collusion to invoke the maximum penalty possible in every 
case. 

May want to ask audience member to share their own views. In what 
ways are these concerns the same or different from those of 
prosecutors? 

How has the defense sought overcome this? 

DIVO was conceived during the prosecution of Timothy McVeigh, the 
mastermind behind the bombing of the Murrah Federal Building in Oklahoma 
City. 
Although committed to assuring McVeigh's constitutional rights , the defense 
team was keenly aware of the enormity of suffering - 168 dead and nearly 
700 injured. 
From a strategic standpoint, the defense team knew that victim impact 
evidence was going to be a factor as well. Many of the victim survivors were 
going to be a direct part of the process and many more wanted information 
and input. 



Why in McVeigh? What happened? 

Like all Americans, the defense team was impacted by this event. According to 
Richard Burr, the enormity of suffering cried out for some kind of response. 
No blueprint for how to do this - even disagreement among those on the defense 
team. 
Defense team contacted Dr. Howard Zehr of Eastern Mennonite University. 
Considered the "father of Restorative Justice" within the United States. 
Dr. Zehr met with the defense team along with his graduate assistant - Tammy 
Krause (rhymes with mousy) 
The defense team learned about restorative justice principles and as a group 
developed a strategy for outreach to victim survivors. 

Defense recognition 

It was very clear that both the injured and survivors of those killed were going to be 
part of impact testimony. 
The defense began to recognize that it was possible (and for the sake of their client, 
necessary) to somehow disconnect punishment from harm. This could be 
demonstrated through outreach and response to the needs of victim survivors. 
Susan Urbach's story became an example of what this might look like. Ms. Urbach 
was seriously injured in the bombing- severe facial scarring as a result of flying 
glass. During her testimony she was able to acknowledge how her scars were an 
indication of both harm and healing. Defense realized that outreach might make it 
possible for stories to be about more than harm and death - also stories about life, 
meaning, healing and moving forward . (A quote from her testimony can be found 
in the VOS training manual, pg. 43.) 

Evolution of practice since McVeigh 

DIVO has been used extensively in Moussaoui. 

Defense have also come to recognize that victim survivors are often the driving force behind 
pleas- even in capital cases. 

90 min - Foundational principles, ethics and efficacy 
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1. Crime creates an involuntary relationship between victim survivors and the person 
who committed the offense. 

Crime creates an involuntary relationship between the victim survivor and the 
offender. It's involuntary in the sense that it is forced upon victim survivors as a 
consequence of crime although it should be noted that in some crimes the victim 
survivor and the offender have a pre-existing relationship. 

o A. Victim survivors have needs that can be met only by the person 
responsible for the offense - needs for information, accountability, and 
putting right. 

Research among crime victims suggest that victim needs are 
greatest in terms of information, compensation (putting right), 
emotional, participat ion, and protection. Many of those are 
things that can be addressed by the offender 

o B. The person responsible for the offense has corresponding obligations to 
the victim survivors. 

• Relationships create obligations (next slide) 

2. The principles of restorative justice help us understand what to do about this 
relationship. 

As stated in The Little Book of Restorative Justice for People in Prison: "Restorative 
justice philosophy starts with victims- the harms they experienced and their needs 
for repair. Helping an offender become accountable is a step toward restoring the 
victim. Offenders recognizing their obligations to their victims is the foundation of 
restorative justice." 
It's important to note here that the focus is on repairing harm, not punishment. 
That's not to say that punishment might not be a part of accountability, but unlike 
the criminal justice system, it's not the focus_of the restorative justice system. 

3. DIVO is motivated by the recognition that the offender is obligated to address the 
harms caused by the offense, and that some of those harms can be addressed only 
by the offender. 
Again, information, accountability, and putting right are victim survivor needs that 
the offender can uniquely provide. Only the offender can answer key questions. 
Only the offender making restitution and repair- even if symbolic- counts toward 
issues of accountability in the mind of the victim survivor. 

4. DIVO recognizes that at least initially- and perhaps for the duration of legal 
proceedings-- the defense has to be the proxy for the client in addressing the 
harms caused by the offense. 
There are many reasons why the defendant may not be able to address the 
obligations resulting from the involuntary relationship but defense counsel can 
serve as proxy. 



Ethics 
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5. The first task of DIVO is to understand the specific harms that survivors experience. 
DIVO creates a principled way for defense attorneys to learn of harm. 

6. The second task of DIVO is to learn about the survivors' interests/needs, and to 
identify those that the defense can potentially meet. 
DIVO creates an opportunity for victim survivors to reflect on interests and needs. 
The criminal justice system may ask what they want to have happen- but that 
focuses on outcomes, typically related to sentencing. That's not to say that aspects 
of sentencing isn't part of meeting interests and needs, but often interests and 
needs can be met in other ways too. The need for information, for example, isn't 
likely to be related to any part of sentencing but may be an important interest. 
It's hard to predict what might be identified because systemically, we have never 
asked these questions. 

7. listening, learning, and responding- not advocacy on behalf of the offender- is 
the only agenda. 
It may be difficult to step out of the familiar advocacy role. But the very act of not 
having an agenda creates the greatest possibility of something positive happening 
for the client. 

8. Providing information in response to the survivors' interests/requests, to the 
maximum extent possible, is the core process. This is possible in every case. 
What defines "maximum extent" will vary from case to case but some response is 
always possible. The challenge is overcoming the defense's ingrained tendency to 
say "no" to every request. Careful reflection will likely reveal ways in which a 
response can be made that will not interfere with client advocacy. 
Additionally, victim needs are not found to differ much depending on the crime 
type. Needs like information, control and respect are almost universal making 
defense outreach appropriate in every kind of case. 

9. Treating survivors with respect in every aspect of the case is essential. It is part of 
the obligation of putting right. 
In most states, constitutional or legislative language upholds a victim survivor's 
right to be treated with respect (check your state constitution I state statutes). 
Historically defense have somehow gotten a "pass" on this obligation but evolving 
standards of practice are challenging the notion that the victim is somehow an 
"enemy." 

10. Accountability and putting right can be addressed in pleas, taking into account the 
interests and needs of survivors through specific provisions of the plea agreement. 
More than 90% of criminal cases are resolved through a plea agreement. DIVO 
creates a mechanism by which victim survivor interests and needs can be met by 
the defense through elements of a plea agreement. Although there is nothing to 
prevent the state from bringing the interests and needs to the table, this assumes 
1) that they are even known to the state, and 2) the same commitment to "putting 
right" coming from the state as from a defense-based process. 
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1. Develop the relationship with survivors through an expert, victim outreach 
specialist (VOS). 
(Discuss qualifications for VOS in your area- training, education, etc.) 
In the adversarial process, going directly to the victim survivor increases the 
chances of frightening or angering them. Whoever reaches out must be able to be 
totally focused on the victim survivor rather than on advocating for the defendant. 
Making outreach as an advocate for the defense versus wanting only to know 
interests and needs, will likely thwart any possibility of a relationship. 

2. The VOS must be an independent expert retained by the defense, not a member of 
the defense team. 
Consistent with the ethics of many professions, DIVO seeks to avoid the 
complications that arise from dual roles or relationships both in terms of defense 
counsel as well as the victim survivor. The VOS cannot also serve another defense 
function and maintain the level of neutrality and victim focus the position requires. 
Similarly, the VOS's neutral position is undermined when the VOS has confidential 
knowledge about the defendant or the defense's strategy via other roles, but 
cannot share that with the victim survivor without undermining the work of the 
defense. DIVO work must be done by someone whose sole focus and agenda is to 
help the victim survivor identify needs that might be met by the defense, 
communicate those needs to the defense, and assist, as necessary, with helping the 
defense formulate a response. 

3. The VOS is to develop a relationship with survivors and to bring the defense team 
and defendant into that relationship. 
The job of the VOS is to create a bridge between the defense and the victim 
survivor. Their job is not to provide advocacy in the traditional understanding of 
that role as it is the defense's job to address interests and needs. The VOS seeks 
to make it possible for communication to take place between the two parties. 

4. The VOS must be, and be allowed to be, victim survivor-centered. The only agenda 
is to learn from the survivors and to help the defense team and defendant respond 
to the survivors. VOS cannot advocate with survivors on behalf of the defense. 
The only agenda is to learn from the survivors and to help the defense team and by 
proxy the defendant respond to the survivors. The VOS cannot advocate with 
survivors on behalf of the defense nor is there any expectation that the victim 
survivor will meet defense needs and interests. Communication, therefore, is 
"one-way" in the sense that the VOS does not bring messages to the victim survivor 
from the defense except as a response to something the victim survivor has 
specifically requested. 
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5. Detail the parameters of the relationship between defense team and VOS. 
Both the defense and the VOS must be clear as to the parameters of the work and 
that those parameters will be honored. Since the VOS' work differs from that of 
other experts that may be hired, the defense must be confident in the process and 
be able to trust the VOS. Similarly, the VOS must be able to trust that the defense 
will maintain DIVO principles. 

6. Defense team and VOS must have frequent and regular communication. 
- There must be regular communication but on the terms that are respectful of the 

victim survivor. While the VOS will not report back details as to the 
communications, the VOS will acknowledge that communications have been made 
even if the victim survivor has not made any requests . The VOS is also expected to 
maintain contact with the defense even if it's to report that there's nothing new 
relative to the victim survivor. These expectations and preferences are usually 
spelled out in the MOU. 

7. The defense team must respect the VOS's relationship with survivors. 
The relationship is one that the defense will be invited into when the time is right. 
Remember that without defense outreach there is no possibility of a relationsh ip so 
DIVO only increases possibilities. It does not impede them. 

8. The defense team must trust that information communicated by survivors to VOS 
will be passed to the defense when the time is right. 
Defense attorneys are understandably interested in learning about anything that 
might be germane to their client' s defense, which is another reason that allowing 
the VOS to operate confidentially can be a challenge. However, it's important to 
note that the likelihood of the victim survivor having knowledge or information 
significant to the case that will not be discovered some other way, is very small. 
Secondly, information that might be truly relevant that would not otherwise be 
accessible except through the victim survivor, would not be available to the 
defense anyway. Nothing is lost and through a relationship built on integrity the 
possibility of communication can be developed. 

9. The defense team must respond to survivors' questions. 
In committing to DIVO, the defense also commits to responding to every request 
from the victim survivor in some fashion . That does not mean, of course, that the 
defense will not carefully consider their response within the context of their 
primary obligation to their client. It may be that only a partial response can be 
given. Even if the defense cannot respond to the degree that fully meets the victim 
survivor's needs, there will be an explanation as to why and possibly details as to 
circumstances in which a fuller response could be given. 

10. The defense team and the VOS must work creatively and compassionately to meet 
survivors' concerns and interests. 
The key here is the defense' s willingness to set aside their conditioning to withhold 
information in order to give consideration to the victim survivor' s request. And 
although careful deliberation does not always result in acquiescence, experience 
has shown that the needs of victim survivors are often things that can be addressed 
with little or no impact on defense strategy. 

11. Zealous advocacy by the defense calls for victim outreach and is not compromised 
by victim outreach. 
DIVO does not impede zealous advocacy for the client and while it does not 
address the "how," ABA Guidelines in Capital Cases acknowledge the importance of 
victim outreach. (Next slide) 
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ABA Guidelines 

Practical reasons for addressing this include the fact that victim survivors are 
involved. 

ABA Guidelines 

Most states give victims statutory rights related to input into plea agreements. At 
what point that happens and in what manner varies by state, but at least 22 states 
obligate the prosecutor to gain the victim survivor's view concerning a proposed 
plea. (May provide more information relevant to your training area) 

ABA Guidelines 

Further direction as it relates to concerns of victim survivors. 

The paradox at the core of DIVO 

Two ways to put it 
o The defense gains tangible benefits for the client only if the defense team 

works with integrity within the relationship it has with survivors, not if it 
seeks benefits for the clients from the survivors. 

o The defense has the best chance of gaining what it wants for its client by 
not seeking it. 

1. If the defense team pays attention to the needs of survivors, various possibilities 
may open up, including meetings between survivors and the team, meeting 
between survivors and the client, and a non-trial resolution of the case. 
Even if the outcome doesn't change, the tension throughout the process is 
reduced. 

2. Survivors often become more interested in having their needs met than in having 
the most retributive sentence imposed. 
If there is no exploration of interests and needs, the focus can only be on getting 
the most of what's at stake -laws broken, years of incarceration, amount of 
restitution. 



3. If the case goes to trial, victim impact evidence takes on a different character. 
The defense knows the story and knows the story of healing and recovery. The 
defense can be a part of helping people tell their whole stories, not just the parts 
pertaining to grief and loss. 
In the case of US vs. Cary Stayner, Stayner was charged in the death of Yosemite 
park ranger, Joie Armstrong. Defense-based services were offered to the family 
and Joie's mother responded. 

4. The restoration of the victim/survivor's loss becomes a broad dynamic in a case. 
The need for retribution is not the only need that the judicial proceeding seeks to 
meet. 
In this case the defendant was able to talk with the press from his jail cell. Efforts 
by the defense to get the judge to put a stop to it were denied by the court. These 
radio shows were providing quite a forum for the defendant that was extremely 
distressful to the family. Although the government was seeking death in this case, 
the family was willing to consider a settlement if certain conditions could be 
included. That those conditions were communicated via the vas, the defense, and 
more importantly, the defendant, were able to consider them in a little bit different 
light than they likely would have if the stipulations had come from the government. 
The family wanted : 

b. That Stayner not speak with the press without their permission. 
c. That any money made by him as a result of the crime would go to a 

foundation created in Joie's name. 
d. That Stayner would agree to meet with any member of the Armstrong 

family at any point in the future should any of them wish to meet with 
him. 

The conditions were accepted. 

Quote from coverage of US vs. Stayner 

Quote from coverage of US vs. Stayner 

Aga in, life, rather than death, becomes a dynamic. 

60 min- Victim Survivor Presentation or Panel 

60 min - Homicide Survivor Trauma 

60 min - DIVO as a response to Trauma 
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The PIN Pyramid comes from conflict theory but provides a useful model for understanding 
how DIVO can work 

Conflict theory suggests that most conflicts are kept at (and resolved to the degree 
possible) at the positions level. Two or more parties have different positions on 
some issue and one of the parties is going to prevail. Success at the positions level 
is getting the most of what's at stake: the most restitution, conviction of the most 
serious charges, the greatest penalty. The positions level is also a zero-sum game: 
the more one party gets the more the other party gives up. 

Interests are those things that positions generally represent but are not articulated. 
They are what are really wanted. For many victim survivors that's affirmation that 
what happened was wrong and that their losses matter. It may be having their 
questions answered and their crime-related bills paid . It may be learning 
something about the defendant and his or her family. It may be return of property 
or having access to crime scene photos. For some its criminal charges that reflect 
what actually happened, a punishment that makes sense, and an opportunity for 
wrongdoer to redeem him or herself. Some victim survivors may want an apology 
or for their deceased loved one to be called by their proper name. Interests can be 
that the prosecutor returns their phone calls and that the defense attorney stops 
ignoring them in the hallway outside the courtroom. 
Needs are the most fundamental- they are what the victim survivor must have. 
For many victim survivors needs include things like respect, cessation of fear, belief 
in a just world, the ability to trust, vindication, and control. 
Part of the process of DIVO is inviting victim survivors to reflect on what's 
important to them. This is not a process that is familiar to most of us and the 
criminal justice system is designed to keep everyone at the positions level where it 
operates most efficiently. It may take time for a victim survivor to be able to 
identify those things that are most important. 

Interests voiced by Victims 

These are just some examples of the kinds of things victim survivors have wanted. 
Look at the first one- "pay tribute to a loved one"- arguably the criminal justice 
system isn't set up to do this but what are some ways that you as a prosecutor have 
responded to this need in your work with victim survivors? (Open for discussion) 

o Encouraging victim impact testimony 
o Arranging a time to meet with victim survivors to listen 
o Attending a memorial event 
o Building something into a plea agreement that was meaningful 

Interest sometimes voiced by victim 

Keep in mind that few victims are going to pipe up and say they want to have a 
relationship with the defense. It's simply never been considered before and is 
outside what many can even imagine. But when asked, victim survivors do often 
indicate that some of what they need falls under the purview of the defense and if 
the possibility is presented to them, are open to the idea. 
Just as prosecutor-based advocates provide written information about options for 
participation in the process, information is provided about DIVO. 
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Needs voiced by victims 

There is an assumption by many victim survivors that the criminal justice process 
will meet these needs. Unfortunately, the system does not usually succeed and 
arguably, is designed in a way not to meet these needs. 
The nature of an adversarial process calls for obfuscation versus revelation, denial 
of harm versus addressing harm, defiance versus remorse, exclusion versus 
participation, and control versus collaboration . 
DIVO offers a parallel path for addressing these needs. 

Why is DIVO needed? 

These characteristics of the criminal justice system help illustrate ways in which the 
interests and needs of the victim survivor may not be addressed. 

o They are not a party to the process 
o Justice is defined as an application of a process, not an inquiry of people 
o The adversarial process is a zero-sum game and discourages collaboration 

The legal system assumes that the best way to achieve "justice" is through a regulated 
conflict 

The notion of "conflict" is dramatically illustrated by this diagram of a typical 
courtroom. The government sits on one side, the accused on the other, and no one 
crosses that line. Everyone else, including the victim survivor, watches from place 
behind the primary parties. 

Why is DIVO needed? 

Experience of the victim/victim survivor is often that of a secondary player. 
o As witness 
o Bit player on the sidelines 
o Offender has more rights than victim survivor 

Severity of punishment is a measure of the victim's worth-pain will pay the debt. 
At the positions level, options are generally limited to death, incarceration and 
restitution. 

Trauma exacerbated by the process-cj system is overwhelming, frustrating and 
depersonalizing ... and very slow from the victim's perspective. Research tells us 
now that the more contact a victim has with the system, the more negative the effect. 

- Prolonged and recurring processes delay 'recovery' 
(Next slide) 

The criminal justice system often re-traumatizes victims 

In what has become a rather well-known quote, Dr. Judith Hermann says, 
"If one set out intentionally to design a system for provoking symptoms of 
traumatic stress, it might look very much like a court of law." 
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Purpose of DIVO 

DIVO offers victims the opportunity to reach a clearer realization of what matters, 
why those goals are important, and how those goals might be attained as part of, 
or in conjunction with, the criminal justice process. 
DIVO allows for reflection of interests and needs, not just positions. 

Victim perspective 

Agenda: listen, learn and respond 
In DIVO the defense's only agenda as it relates to the victim survivor is to learn 
about needs and respond to those needs to the degree possible. It is not to gain 
anything for their client or their strategy. If that's a secondary outcome, that's fine, 
but it's not, and cannot, be part of the agenda. 
Bring the subliminal relationship into reality 
As previously discussed, crime creates a relationship and relationships create 
obligations. DIVO acknowledges and acts upon this subliminal relationship. 
"Success" is in the offer 
Even if the victim survivor declines DIVO, that they were given a choice and 
exercised that choice to the defense, is positive. This perhaps is the only place in 
the process where their decision prevails. 
Source of information may be as important as the information itself 
Even in instances where the interests and needs could conceivably be met by other 
parties within the system, that the information comes from the defense, is 
powerful. Just as victim survivors sometimes want to have direct contact with the 
prosecutor, not just the advocate, being able to access the defense can be 
meaningful. 
Compel the defense to respond 
Similar to above, being able to compel the defense to respond to a request is very 
powerful. And in many ways, there is nothing analogous as it relates to the state. 
The victim survivor can't compel the state to do anything but can compel the 
defense through DIVO. 

Common concerns and issues raised by prosecutors 
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Concerns 

Is this a ploy? 
DIVO's principles as well as the checks and balances built in make it very difficult for 
the defense to use the relationship with the victim survivor as a defense tactic 
scheme. Assuming the victim survivor chooses to take advantage of DIVO services, 
the defense's role is to listen, learn and respond through the victim outreach 
specialist. The VOS does not take messages to the victim survivor nor share with 
the defense impressions or thoughts. The substance of actual contacts and 
conversations are confidential except that which the victim survivor as specifically 
authorized the VOS to share. The VOS cannot be called to testify by the defense 
nor is any material subject to subpoena. 
The defense isn't going to do anything that doesn't help their client. 
That's not necessarily true. As standards of practice change, some defense 
attorneys genuinely have no desire to cause further and unnecessary harm to the 
victim survivor and would like to know what would and wouldn't help in that 
regard. The defense bar is coming to realize that victim outreach is the right thing 
to do regardless of benefit to the client. Defense attorneys interested in DIVO are 
carefully vetted prior to aVOS being assigned to insure an understanding and 
willingness to comply with DIVO principles. 
The defense can't do anything that doesn't help their client. 
Defense ethics require that nothing be done to harm the client but ethical strategy 
allows for that which might be neutral for the client but beneficial to another party. 
Defense attorneys naturally hope that something positive for their client might 
arise out of a relationship with the victim survivor but understand that it not DIVO's 
agenda. DIVO seeks to create a bridge between the defense and the victim survivor 
in which the defense listens, learns, and responds to the degree possible. 
Is this witness tampering? 
Definitions vary by state but 36.05 of the Texas Code of Criminal Procedure 
describes witness tampering as offering benefit in exchange for falsifying or 
withholding testimony, or absenting oneself from a proceeding. Obviously DIVO in 
no way seeks to influence someone's testimony or participation in the process. In 
many instances the victim survivor isn't a witness and has no formal role in the 
process except that as a victim survivor. Since DIVO is victim-driven, the defense 
would have no way of even making such an offer nor would aVOS relay such an 
offer. Defense-based victim outreach is not witness tampering. 



73 

Concerns- can't. 

What is meant by working "for" the defense but not part of the defense? 
The defense attorney requests and is assigned aVOS and obtains funding either 
from the court or from the client. The role of the VOS is analogous to that of any 
other expert hired in that the VOS has a specific role and operates within principles 
of practice and a code of ethics. The defense cannot direct or control the work of 
the VOS. As far as defense strategy, the VOS is a neutral party with no stake in the 
outcome of the prosecution. The VOS does not work "for" the defense but at the 
behest of the defense to create a bridge between the defense and the victim 
survivor by which needs might be met. The VOS has no knowledge of defense 
strategy or information about the case not publicly known. The VOS does not meet 
with the defendant or the defendant's family. 
The defense isn't going to provide information or allow the defendant to answer 
questions. 
Part of engaging DIVO is a commitment by the defense to respond to any request 
from the victim survivor in some fashion. That does not mean that every request 
can be met or met fully but it does mean that every request will receive a response 
from the defense. If a full response cannot be made for strategic reasons, the 
response will include a reason why and the circumstances under which a more 
complete response can be provided. Defense attorney Richard Burr acknowledges 
the challenge this principle holds for defense counsel. He says, "We [defense 
attorneys] are trained to say 'no.' We say it automatically, regardless of the 
request, without even thinking about it. It's in our DNA. We don't give up 
anything. But when we stop to think about it, there is much we can do and say, 
without harming our case, which may be helpful to the victim." 
Doesn't the VOS share information with the defense? 
No. The "Texas model" requires that the VOS maintain confidentiality except to the 
degree that the victim survivor permits information to be shared. The standard of 
confidentiality is part of the Memorandum of Understanding signed by both the 
defense attorney and the VOS. The VOS cannot be called to testify by the defense 
nor is any material subject to subpoena. While it is theoretically possible that the 
prosecution could call aVOS to testify, that has not yet happened. In the event it 
does, the VOS would be expected to maintain that ethic even under oath. 
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Concerns- can't. 

All advocacy work should be done non-aligned. 
While that may be an aspiration model of victim services, and one that would be 
supported by DIVO proponents, that is not the practice in Texas at this time. 
Should a serious effort be made to create such a model, DIVO practitioners would 
welcome the opportunity to assist in its crafting and implementation. 

• I don't want the defense talking with my victims. 
This approach suggests that the victim survivor "belongs" to one side or the other
an attitude profoundly offensive to many victims of crime. Although the authority 
that comes with being an officer of the court can be used to influence victim 
survivors, ethically victim survivors are entitled to get their needs met in whatever 
way they choose. 
If the victim talks with the defense they won't get any more information from this 
office. 
Prosecutors are often initially concerned that DIVO could undermine the state's 
case in some way. However, it's very unlikely that the victim survivor has 
information or knowledge that would materially benefit the defense in some way 
that would not otherwise be known through the discovery process. Further, it's 
unlikely that the victim survivor would authorize the VOS to share significant 
information about the case that would benefit the defense or harm the 
prosecution. If the victim survivor wishes, meetings with the VOS can include the 
prosecutor-based advocate or even take place at the prosecutor's office. The 
victim survivor is always welcome to share their experiences with DIVO with their 
prosecutor-based advocate. 
Although the prosecutor can establish protocols and procedures within his or her 
office, victim rights and services are legislated and most are not contingent upon 
the victim survivor behaving in a certain way or cooperating with the state. Certain 
rights and services are mandated regardless of whether the victim survivor also 
participates in DIVO. 

Concerns- can't. 

Is this victim I offender mediation? 
DIVO is not victim I offender mediation. There is no effort to facilitate contact 
between the victim survivor and the defendant or the defendant's family. Although 
it has not yet happened in Texas, should a victim survivor indicate that such a 
meeting would meet needs that they have, it would be explored through existing 
programs that facilitate such meetings. 
Isn't communication from the defense going to be traumatic? 
Contact from or with any part of the criminal justice system has the potential of 
serving as a trigger for victim survivors. One of the reasons the prosecutor-based 
advocate is contacted before defense letters are sent is to give the advocate the 
opportunity to let the victim survivor know the letters are coming and to answer 
any preliminary questions they have. This strategy is not without risk however, as 
advocates have taken advantage of that collaboration by urging the victim survivor 
not to participate and I or providing misinformation about DIVO. 
Prosecutor-based advocates already provide these services. 
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Why Can't a Prosecutor-based Advocate do the Work? 

Use of information 
In most jurisdictions, advocates within the criminal justice system cannot maintain 
confidentiality when they learn something that's germane to the interests of the 
government. In contrast, the victim outreach specialist maintains complete 
confidentiality except as required by law. The only information that aVOS may 
share with the defense attorney is that which the victim survivor has expressly 
given permission to be shared. The VOS cannot be called to testify by the defense 
or their files be subpoenaed. While it is theoretically possible that the prosecution 
could call aVOS to testify, that has not yet happened. In the event it does, the VOS 
would be expected to maintain that ethic even under oath. 
Neutrality 
It is understandable that a system-based advocate identify as part of their role the 
promotion and advancement of whatever function their agency has within the 
criminal justice system. In instances where the victim survivor's needs and 
interests are also met by the routine functions of the criminal justice system, there 
is no conflict. More challenging, however, are those situations when tension exists 
between the victim survivor and the criminal justice process and system-based 
advocates must navigate between their role as an advocate and their obligations as 
an employee. The VOS, although engaged by the defense, is a stated neutral party 
not influenced by a particular outcome. Their only agenda is to identify victim 
survivor needs that might be addressed by the defense, convey those needs to the 
defense, and assist the defense as needed in formulating a response. The VOS's job 
is to create a mechanism by which a victim survivor's needs might be met- not to 
further the interests of any party within the criminal justice system. The VOS's role 
is analogous to that of an expert hired by either the state or the defense that 
performs a function, but does not seek to "help" one side or the other. 

Practices 

It's been noted that a neutral position similar to aVOS might become an 
aspirational standard in victim services delivery- a person unaffiliated with any 
part of the criminal justice system who can serve as a liaison between the victim 
survivor and all parts of the system. Whether or not such a model might ever be 
adopted remains to be seen. In the meantime, the VOS remains a neutral party in 
terms of criminal justice outcomes. 

This slide will need to be individualized for your practice area 
Who are the VOS? 
Where is DIVO housed? 
Who are the key stakeholders and how have they influenced local practices? 
What checks and balances are in place? 



30 min - Closing 

76 

Other important practices include: 
o DIVO is confidential 

All communications between the VOS and the victim survivor are 
completely confidential. This is a tool that allows the VOS to enter into a 
relationship with the victim survivors. Even if the VOS learns something 
that is potentially useful to the defense, that communication is not shared. 
The only exceptions are those things that the victim survivor specifically 
authorizes the VOS to pass along to the defense. By engaging in DIVO the 
defense attorney agrees not to use the VOS to gain " impressions" of the 
victim survivor, to pass along messages, or to explore possible concessions 
to the defendant. Neither the VOS nor their records may be subpoenaed 
by the defense. 

o Victim-centered 
By allowing the victim survivor to drive the process, it is their agenda and 
not the defense attorney's that remains core. 

o Transparent 
DIVO is intended to reduce the tension that arises out of the adversarial 
process and focus on interests and needs that likely will go unaddressed. 
The nature of an adversarial process calls for obfuscation versus 
revelation, denial of harm versus addressing harm, defiance versus 
remorse, exclusion versus participation, and control versus collaboration. 
DIVO makes every effort to model a transparent, collaborative process 
that focuses on interests rather than positions. 

Open up for discussion as appropriate- address unanswered questions and issues. 

Revisit these questions and ask the audience as to how well these have been addressed and 
what they feel the answers to these questions are. 
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-A~~ 
~-~,.. £ ~,., '""'"""'of~~~;,,. name; Date of you• birth (01-3); F;m lette< of birth city 

~;;,..t ~VO attorney training is sponsored by a grant from the Bureau of justice Assistance, 
fill Office of justice Projects. The grant requires research to improve future trainings. We 

would appreciate your completing a pre and post survey. Be sure you fill out the CODE above. 

Defense-Initiated Victim Outreach
Prosecution Pre 

Instructions: Please provide a response for each item that follows on the front and back of 
these pages. Thank you for your participation. 
1. Your Gender: ® 0 2. You're Age: ________ _ 
3. Your Ethnic Background: 
0 Black or African American 0 White 0 American Indian or Alaska Native 
0 Asian 0 Hispanic or Latino 0 Native Hawaiian or Other Pacific Islander 

4. After reading the following options, please indicate your primary occupational affiliation. 

0 a. Defense Attorney 
0 b. Prosecutor 
0 c. Judge 
0 d. Victim Assistance Provider 
0 e. Victim Outreach Specialist 
0 f. Clergy 
0 g. Other (specify) _____________ _ 

I. Rate the degree of your familiarity with the DIVO process. 
Little Some Much 

Requirements for engaging a Victim Outreach Specialist (VOS). 0 0 0 0 0 

Role of the Victim Outreach Specialist (VOS). 0 0 0 0 0 

Preparation of motion for funding for Victim Outreach Specialist (VOS). 0 0 0 0 0 

Information sharing by the defense with the Victim Outreach Specialist (VOS). 0 0 0 0 0 

Information sharing by Victim Outreach Specialist (VOS) with the defense. 0 0 0 0 0 

Letter writing to victim-survivor from the defense. 0 0 0 0 0 
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II. Rate your knowledge about DIVO. 

Extent of your overall knowledge about DIVa. 

Main source of knowledge: 
0 Website 
0 Colleague 

0 Literature 
0 Seminar/lecture/workshop 
0 Law School 

Little Some Much 

0 0 0 0 0 

0 Handled DIVO case(s) 0 Other (specify) _______________ _ 

Ill. Rate your familiarity with the with the victim-survivor's experience. 
Little Some Much 

Death notification. 0 0 0 0 0 

Changes in the assumptive base. 0 0 0 0 0 

Relationship with coroner's office, police & detectives. 0 0 0 0 0 

Relationship with the defense. 0 0 0 0 0 

Relationships with family & friends. 0 0 0 0 0 

Common emotions. 0 0 0 0 0 

Experiences with mental health professionals/ support groups/clergy. 0 0 0 0 0 

IV. Prosecutor's Section 
Agree Disagree 

The victim-survivor's defense-related needs can be met fully by the 5 4 3 2 1 
D.A.'s office. 
The relationship between the vas and victim-survivor is a ploy to 5 4 3 2 1 
advance the defense agenda. 

The defense represents the defendant and has no obligation to the 5 4 3 2 1 
victim-survivor. 
The use of a vas could interfere with the conviction strategy. 5 4 3 2 1 

The use of a vas could interfere with the sentence imposed at trial. 5 4 3 2 1 

My duty is to prosecute & the needs of the victim-survivor matter only if 5 4 3 2 1 
they assist in a successful conviction and sentence. 

I would not approve of contact between the Victim Advocate & vas in 5 4 3 2 1 
order to meet the needs of the victim-survivor. 
Please be sure lfOU entered a CODE on eage 1 
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NA 

NA 

NA 

NA 

NA 

NA 

NA 



Defense-Initiated Victim Outreach
Prosecution Post 

IV. Rate the degree of your familiarity with the DIVO process. 
little Some Much 

Requirements for engaging a Victim Outreach Specialist (VOS). 0 0 0 0 0 

Role of the Victim Outreach Specialist (VOS). 0 0 0 0 0 

Preparation of motion for funding for Victim Outreach Specialist (VOS). 0 0 0 0 0 

Information sharing by the defense with the Victim Outreach Specialist (VOS). 0 0 0 0 0 

Information sharing by Victim Outreach Specialist (VOS) with the defense. 0 0 0 0 0 

Letter writing to victim-survivor from the defense. 0 0 0 0 0 

Instructions: Please provide a response for each item that follows on the front and back of 
these pages. Thank you for your participation. 

V. Rate your knowledge about DIVO. 

Extent of your overall knowledge about DIVO. 

VI. Rate your familiarity with the with the victim-survivor's experience. 

Death notification. 

Changes in the assumptive base. 

Relationship with coroner's office, police and detectives. 

Relationship with the defense. 

Relationships with family & friends. 

Common emotions. 

Experiences with mental health professionals/ support groups/clergy. 

80 

Little Some Much 

0 0 0 0 0 

little Some Much 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 



IV. Prosecutor's Section 
Agree Disagree 

The victim-survivor's defense-related needs can be met fully by the 5 4 3 2 1 NA 

D.A.'s office 
The relationship between the vas and victim-survivor is a ploy to 5 4 3 2 1 NA 

advance the defense agenda. 

The defense represents the defendant & has no obligation to the victim- 5 4 3 2 1 NA 

survivor. 
The use of a vas could interfere with the conviction strategy. 5 4 3 2 1 NA 

The use of a vas could interfere with the sentence imposed at trial. 5 4 3 2 1 NA 

My duty is to prosecute & the needs of the victim-survivor matter only if 5 4 3 2 1 NA 

they assist in a successful conviction and sentence. 

I would not approve of contact between the Victim Advocate & vas in 5 4 3 2 1 NA 

order to meet the needs of the victim-survivor. 

V. Training & Information Needs 

(Consider how you would like to be trained. Then check all that apply) 

0 Case examples where DIVO was used. 

0 Literature/films on restorative justice. 

0 Information about DIVO in other states. 

0 Training in Victim Offender Mediation. 

0 Literature/films on victim-survivors and trauma. 

0 First-hand accounts of victim-survivor experiences in the criminal justice system. 

0 Slogs/discussion with attorneys about DIVO. 

0 Slogs/discussion with victim advocates/VOS about DIVO. 

0 Other (specify) _____________ _ 

Be sure you fill out the CODE on page 1 
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Meeting with DA , Paralegal, Victim Advocate -
LaVarr McBride. August 2010 

• Case: Defendant and Co-Defendant killed several members of the Defendant's family. 
• Information on the Georgia State University website concerning DIVO was provided by 

defense counsel to the DA's Office before the meeting. 

Prosecutor 

Q: I have read about DIVO. My question is, how can this not be a conflict of interest? How 
can it be victim centered yet hired by defense? 

A: The victim survivor should not be limited to information just from the prosecution. If they 
want information from the defense they should have that information. Yes prosecutors can 
give their opinion of what the defense is doing, but that information could be inaccurate or 
biased. The provision of information is another way to empower the victim survivor. The 
Victim Outreach Specialist only acts as a bridge for communication. They must understand 
that we are not investigators, or mitigation specialists or advocates in the traditional 
understanding of that position. 

Questions only come from victim survivors; the defense attorneys respond to the questions 
of victims only. This is a must. DIVO is victim centered in the sense that the defense can 
only listen and respond. 

Paralegal 

Q: I want your credentials as well as names of prosecutors who have prosecuted cases in 
which you were working as a Victim Outreach Specialist. 

A: I cannot share information about cases I've worked without the permission of the 
attorney who hired me. That would be a breach of confidentiality and unethical. I can share 
my vita and give you some names of people who know me personally and I would 
encourage you to call them. 

DIVO operates under a code of ethics and principles of practice which I'm happy to provide. 

Victim advocate from Police Department: 

Q: I don't believe that what you do can in any way reduce the tension in the courtroom. 

A: Information is very powerful to victims, when they have more information they tend to 
understand the process better and sit a little easier in the court room. While I agree that it is 
still going to be adversarial and there will likely be tension, not understanding or being able 
to predict what the defense is going to do is extremely stressful. Even something simple like 
indicating whether or not they want the defense attorney to speak to them while in court is 
important. 

Victim advocate for Prosecution 

Q: Why can't we do these services? 
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A: I'm not a victim advocate- for other services the victim survivor would be encouraged to 
work with the advocate. However, as a Victim Outreach Specialist I work to keep the 
advocate informed and if the victim survivor wants to include their advocate in meetings I 
welcome that. This process is transparent. 

Although the victim advocates can give an opinion on what the defense is trying to do, it 
may or may not be accurate because it does not come from the source. The Victim 
Outreach Specialist is a direct link to accurate information -whatever information the victim 
survivor would find helpful. The role of the victim advocate does not allow for a relationship 
with the defense or for the maintenance of confidentiality .. 

0: Is this is a form of mediation? Because if it is, it takes a lot of preparation of both parties 
to do mediation and the information that comes from the offender could be potentially 
harmful and even a lie. 

A: DIVO is not face to face mediation with the offender. While it is possible that a 
defendant could, through the defense attorney, lie in response to a request for information, 
in my experience victim survivors do not ask questions they are not prepared to hear the 
answers to -even if the answer is difficult to hear. It isn't for us to decide what requests for 
information we will and won't respond to because we think the victim survivor is too fragile. 
While it's possible that requested information may be initially upsetting, my experience is 
that the victim survivor wanted to know and will work through any temporary setback. Many 
things throughout the criminal justice process can be traumatizing, not just those things that 
come from the defense. 

Ultimately, I think it's difficult to form an accurate opinion about DIVO until you've seen it 
happen. The process is victim centered and I asked for this meeting to show that it's also a 
collaborative and transparent process. I have respect for your work and hope that you 
respect mine. 

Prosecutor 
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0: I can see that this might be good for some victims but not my victims. 

A: As victim survivors don't belong to anyone in the system we need to allow them to 
decide and not have the potential for getting needs thwarted from the outset. I made the 
effort to meet with you and your staff prior to my contact with the victim survivors in this 
case and I hope you will let them make their own choice about whether or not to 
participate. Let the process work, and we'll go from there to decide whether or not it is a 
good thing. 
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DEFENSE-INITIATED VICTIM OUTREACH 

Introduction to the Manual 

DIVO is a process by which victims and survivors of crime may, if they choose, access 

the defense attorney or defense team through a trained Victim Outreach Specialist 

(VOS) in order to attend to needs and interests that can best be addressed by the 

defense. If the service is desired, the VOS works with the victim survivor, or in the 

case of a homicide, the family, to identify questions, concerns and needs that can be 

uniquely addressed by the defense, and communicates those issues to the defense, 

assisting them, as needed, in formulating a response. Through the VOS the defense 

then has an opportunity to potentially meet victim survivor needs without compromising 

the due process rights of the defendant. 

In a very real sense, DIVO is as much a philosophy as a "program." Through the 

historic work of countless crime victim survivors and their advocates we now have 

police-based crime victim liaisons, prosecutor-based victim assistance coordinators, 

and corrections-based service providers. It's time now that the defense community, 

whose members serve a core function within the criminal justice system, recognize and 

act upon their obligation to the victim survivors whose experiences of harm initiate and 

drive the process. The responsibility for treating victim survivors with dignity and 

respect falls to every member of the criminal justice system. 

This manual will assist you in developing principled Defense-Initiated Victim Outreach in 

your state or region. In it you will find material that will assist you in promoting DIVO 

among defense attorneys and other key stakeholders including judges, prosecutors and 

victim service providers. Agendas and material for training defense attorneys are 

included. Finally, this manual will present programmatic ideas for maintaining and 

coordinating a DIVO program, overcoming obstacles, maintaining accountability, and 

assuring continuity of service. 
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This manual has been developed with funds from the Bureau of Justice Assistance, US 

Department of Justice, in part to document lessons learned in Texas, one of the early 

states to intentionally implement a DIVO program. Throughout the manual the term 

"Texas Model" will be used to denote the practices and experiences in that state as 

opposed to DIVO efforts in other states and at the federal level. While the Texas Model 

is an expression of current best practices, Texas laws and procedures, the experiences 

of a great many professionals, and more than three years' refinement, it does not 

promote itself as one that can be adopted elsewhere with no expectation of additional 

reflection and thoughtful adaptations. You can anticipate making modifications based 

on the laws and practices in your area. Even within this manual you can expect to find 

illustrations and anecdotes that reflect practices that differ from those presented under 

the rubric of the Texas Model. 

As will be made clear in the history section of the manual, DIVO was initially developed 

for use in capital cases and for a variety of reasons, capital cases make up the majority 

of DIVO cases today. This manual discusses the use of DIVO in non-capital cases but 

throughout the material the term "victim survivor" will be used to denote the person or 

persons most directly harmed by the crime, either as primary victims or secondary 

victims, whether or not someone was killed. What constitutes appropriate terminology 

continues to evolve in the field of crime victim services and other terms may be common 

practice in other parts of the country or by crime-specific service providers. 

The authors of this manual, other DIVO practitioners, and DIVO proponents throughout 

Texas and the United States are passionately committed to defense-based victim 

outreach and stand ready to assist, advise and consult. You are not alone in your 

efforts and are encouraged to utilize these people in ways helpful to your work. Feel 

free to contact the Institute for Restorative Justice & Restorative Dialogue at The 

University of Texas at Austin for advice, clarification, referrals, and moral support. 
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Introduction to DIVO 

DIVO has three overarching purposes. The first is to provide victim survivors with an 

additional avenue of information and services, which in turn enhances coping through 

empowerment and control. For example, the 

' victim survivor of a home invasion may be 

receiving information from the police, from the 

prosecutor, from a community victim assistance 

program, and from a trauma support group. 

. ";,J 

Having access to the defense is another means 

of information and potentially a mechanism by 

which the victim survivor may have input into and control over the criminal justice 

process. The second is to reduce the harm that criminal justice proceedings 

inadvertently and often unnecessarily inflict on victim survivors. The criminal justice 

system is by design an adversarial one and that tension imposes a level of injury even 

among those who willingly participate in the process. By creating a bridge between the 

victim survivor and the defense, anxiety can be reduced through information, clarity and 

control. The third purpose of DIVO is to provide defense counsel a means to relate to 

victim survivors with respect and compassion. Many defense attorneys are keenly 

aware of the harm that has been inflicted upon the victim survivor in a particular case 

and have no desire to exacerbate their pain, indeed, would seek to reduce it if they 

could. As standards of practice have evolved in the defense community there is a 

greater expectation of courtesy and respect towards victim survivors, but defense 

attorneys are uncertain about how to behave in such a way that their gestures of civility 

will be accepted and not cause greater harm. DIVO provides a mechanism to address 

all three of these purposes. 

The following provides a snapshot of what DIVO is and is not, and each principle will be 

discussed in greater detail elsewhere in the manual. 

Text box quote from : Ruth-Heffelbower, D. , & Gaboury, M. T. (2008). Victim-offender programs in correctional settings - Can they 
effectively bridge divergent perspectives? In L. J. Moriarty (Ed .), Controversies in Victimology, 2nd Edition. 133. Matthew Bender & 
Company, Inc. 
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DIVO Is: 

+a bridge between victim survivors and the defense attorney; 

+ a mechanism by which victim survivors can have access to, interaction with, 

and potentially influence the defense process as well as the prosecutorial 

process; 

+voluntary on the part of the victim survivor; 

+ a way to give victim survivors greater information, more options, and more 

active roles in the criminal justice process; 

+ a way to potentially reduce the adversarial nature of the process and its 

negative impact on victim survivors; 

+ appropriate regardless of the victim survivors' beliefs about suitable 

sanctions; 

+typically authorized and paid for by the court; 

+ based on restorative justice principles; 

+guided by written, value-based principles of practice; 

+consistent with American Bar Association guidelines for defense counsel; and 

+voluntary on the part of the defense attorney. 

DIVO Is Not: 
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+victim I offender dialogue or a mechanism by which the victim and the 

defendant have direct contact; 

+ a replacement or alternative to victim services provided by the state, non 

system-based programs or social service agencies; 

+ a mechanism by which the defense is able to gather information about or relay 

messages to the victim survivor; 

+carried out by defense attorneys, mitigation specialists, investigators, or other 

members of the defense team; 

+ guaranteed to help the defendant in some way; or 

+ provided by someone without specific training in DIVO work. 



DIVO's History 

DIVO was conceived during the prosecution of Timothy McVeigh, the mastermind 

behind the bombing of the Murrah Federal Building in Oklahoma City. Although 

committed to assuring McVeigh's constitutional rights, his 

defense team was keenly aware of the enormity of suffering 

- 168 dead and nearly 700 physically injured. 

From a strategic standpoint, the defense team, led by 

Richard Burr, knew that victim impact evidence was going to 

be a factor as well1
. Many of the victim survivors were going to be a direct part of the 

process and many more wanted information and input. Uncertain about how to proceed 

in a way that wouldn't cause further harm, the defense team sought the counsel of Dr. 

Howard Zehr of Eastern Mennonite University. Dr. Zehr is considered to be the leading 

expert on restorative justice in the United States and was a logical source of guidance. 

Dr. Zehr, along with his graduate assistant, Tammy Krause, worked with McVeigh's 

defense team to identify and develop strategies that would not only reduce the trauma 

of victim survivor participation but would also potentially meet needs for information and 

control. 

Following the McVeigh case, DIVO continued to be developed and soon became widely 

utilized in federal capital cases, in large part due to Tammy Krause's entry into the 

federal defender system. Ms. Krause continued to lead trainings on DIVO through her 

affiliation with Eastern Mennonite University, along with Kelly Branham and Pamela 

Leonard, both of whom were trained by her. As the use of DIVO grew, Kelly Branham 

stepped in to work with Ms. Krause full time. The two worked to provide trainings for 

DIVO practitioners, teach attorneys about DIVO and restorative justice principles, 

consult with federal trial and habeas teams and make referrals nationwide. 

1 
Special thanks to Richard Burr for his contributions to the contents of this manual. 
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In 2007, Ms. Krause left her federal position to pursue further graduate education and 

Ms. Branham, an attorney as well as a DIVO practitioner, assumed the role of national 

victim outreach coordinator. Ms. Branham, along with Lisa Eager and others trained in 

the federal system, continue to conduct DIVO training as well as provide consultations 

and referrals for federal capital trial and appellate teams. The number of federal cases 

(both capital and non-capital) utilizing DIVO is at an historical high , underscoring the 

efficacy and importance of the work. 

As interest in DIVO at the state level grew, a grant from 

the JEHT foundation enabled Pamela Leonard, through 

her position at Georgia State University, School of 

Social Work, to pilot the first state-wide DIVO initiative 

through the University's Georgia Council for Restorative 

Justice2 and develop a comprehensive training manual. 

It quickly became evident that a more focused and intentional strategy was needed to 

meet the burgeoning interest in DIVO at the state level in both capital and non-capital 

cases. Ms. Leonard and her colleague, Dr. Elizabeth Beck, obtained a grant from the 

Bureau of Justice Assistance, US Department of Justice, to develop DIVO in Texas and 

Louisiana utilizing a dual approach -identifying and training practitioners while at the 

same time providing extensive outreach to educate the defense bar, the judiciary, and 

victim service providers about the needs of victim survivors from the criminal justice 

process, the use of DIVO, and the potential advantages of raising defense standards of 

practice as they relate to the victim survivor. 

In many ways Texas was a logical choice for initiating DIVO at the state level. Given 

DIVO's historical focus on capital cases it made sense to bring the work to the state 

where many capital cases originate each year.3 In addition, developments related to 

capital work in Texas are closely monitored throughout the country and it was 

2 Now the Southern Council on Restorative Justice 
3 

There are about 350 inmates on death row in Texas, over 300 death penalty eligible prosecutions each year and 
approximately 15 new death sentences handed down annually. 
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anticipated that implementing DIVO in Texas would result in a more apparent "ripple 

effect" than it might in another state. 

In searching for a Texas partner to implement DIVO, Dr. Leonard became acquainted 

with Dr. Marilyn Armour at The University of Texas at Austin, School of Social Work. 

Dr. Armour is nationally known for her work in restorative justice, particularly in crimes 

of severe violence. She also has more than 30 years experience as a psychotherapist, 

specializing in work with victims of serious crime and trauma, and has conducted 

research on the impact of the adversarial system on victims of crime. After more than a 

year spent reviewing DIVO material, interviewing practitioners and stakeholders, and 

consulting with victim survivors themselves, Dr. Armour agreed to allow the Institute for 

Restorative Justice & Restorative Dialogue (IRJRD), UT-Austin, where she serves as 

director, be DIVO's institutional home in Texas. Today DIVO is coordinated by 

Stephanie Frogge, MTS, former national director of victim services for Mothers Against 

Drunk Driving. 

Evolving Standards of Practice 

The idea of a defense attorney providing victim services in any capacity tends to 

challenge almost everyone's idea of how the criminal justice system works. And that 

reaction, while almost universal, underscores the adversarial nature of the process, 

which, until relatively recently, has gone largely unquestioned. However, two 

movements have helped to establish the foundational principles that underscore the 

value of defense-based victim outreach. 

The first is the victim rights movement. Now almost 40 years old, the field of crime 

victim rights and services has significantly changed the criminal justice landscape to 

include victim participation and input. In the 1982 Presidential Task Force on Victims of 

Crime Final Report, the committee found the treatment of crime victims by the system to 

be "a national disgrace."i Sixty-eight recommendations for the criminal justice system 

as well as allied systems continue to provide a blueprint for standard rights and 
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services. Every state has established legislated rights for crime victims typically 

including the right to be heard by the system and the right to participate in criminal 

justice processes -from investigation to post-incarceration -in meaningful ways. 

Several states have ombudsman programs with the authority to investigate and correct 

allegations of victim rights violations. 

The second burgeoning influence is the restorative justice movement. Encouraged by 

the results of restorative justice initiatives in Canada, New Zealand and Australia, US 

proponents have embraced restorative justice's core principle of addressing harm. 

Whereas the traditional criminal justice system focuses on identifying and punishing the 

perpetrator, the restorative justice system focuses on identifying harm and seeking to 

restore the victim, the offender and the community to wholeness. Interestingly, the 

restorative justice movement appears to resonate across the political spectrum from 

"right wing" criminal justice professionals frustrated with ineffective rehabilitation efforts 

, and high recidivism rates, to "left wing" individuals 

' concerned about the implications of the country's 

prison industry and the staggering numbers of citizens 

under some form of criminal justice control. Many 

victim rights activists also find the movement's victim

centered focus consistent with their efforts to help 

victim survivors cope and recover from the crime. 

DIVO builds on the philosophies of both victim rights and restorative justice. DIVO 

gives victim survivors another source of information and influence and increases the 

number of options available to them throughout the process. DIVO also offers the 

possibility of a measure of restoration by acknowledging and acting upon the involuntary 

relationship that is formed between a victim and an offender. 

The work of defense attorneys has been impacted by these influences as has other 

facets of the criminal justice system. Defense attorneys understand that victim impact 

evidence will be taken into consideration by the court and that a strategy of engaging 
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crime victims and state witnesses with disrespect is one that will likely backfire. Further, 

the American Bar Association has adopted a position of victim contact in their guidelines 

for defense in capital cases. Many defense attorneys are genuinely interested in doing 

what they can to reduce unnecessary tension and to avoid behaviors that victim 

survivors will find offensive. However, defense attorneys also readily admit that they 

are uncertain about how to go about doing this or have tried in the past only to have 

been rebuffed. DIVO provides an ethical mechanism for defense attorneys to explore 

how they might meet needs of victim survivors by engaging the services of a qualified 

and trained Victim Outreach Specialist. 

More on Restorative Justice 

Restorative justice is a philosophy. It is a paradigm that views crime fundamentally as a 

violation of relationships. In some cases that may be a literal relationship- when the 

parties know one another or are related to one another through ties of kinship. In other 

cases the parties do not know one another, but restorative justice still sees the harm as 

a violation of the rules that allow us to live in community. In addition, restorative justice 

recognizes the impact that the harm has on the wider community- that crime is more 

than a private matter between two individuals. Restorative justice acknowledges the 

ripple effect of crime and maintains that the safety of the community is jeopardized and 

that the community is also responsible for addressing the harm. 

Those new to the restorative justice philosophy sometimes confuse it with a particular 

program. Restorative justice is not victim I offender dialogue, although that can be a 

restorative justice initiative. It is not prison programs or re-entry strategies, although 

such programs can operate on restorative justice principles. Restorative justice does 

not promote the doing away with the criminal justice system but does suggest that its 

principles can influence the work of the criminal justice system, as well as offer 

alternatives in certain situations. Restorative justice is a way of thinking about crime- a 

different way of thinking than that of the traditional criminal justice system. 
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Dr. Howard Zehr, who assisted in the development of DIVO, is considered by many to 

be the founder of the restorative justice movement in the United States. To help 

illustrate the differences between criminal and restorative justice philosophies, Dr. Zehr 

suggests that the two systems ask very different questions when responding to crime. 

Criminal Justice 
1. What laws were broken? 
2. Who broke those laws? 
3. How shall they be punished? 

Restorative Justice 
1. What harm has occurred? 
2. How can that harm be repaired? 
3. Whose responsibility is it to 

make the repair? 

Both systems are governed by certain principles. Key principles that guide the criminal 

justice system include: 

- Crime is against the state, not the person or persons who were harmed. 
- Justice is governed by law, not the people who have direct knowledge of 

the people involved and circumstances of the harm. 
- Justice is achieved through an adversarial process. One side wins and one 

side loses; there's no room for collaboration or a win/win outcome. 
"Due Process" helps assure that everyone is treated equally and that the 
state cannot misuse its power in depriving someone of their property, their 
liberty or even their life and rewards the offender for denying responsibility 
and disenfranchises the victim survivor. 

- A successful outcome is defined by a correct application of the rules 
governing the process, not the repair of harm or the satisfaction of any of 
the parties.ii 

It is not surprising that the criminal justice system is found 

to have a deleterious effect on many survivors. In fact, 

traumatologist Judith Herman, M.D. writes, "Indeed, if one 

set out intentionally to design a system for provoking 

symptoms of traumatic stress, it might look very much like a 

court of law."iii 
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DIVO in Short 

When a defense attorney decides to utilize DIVO in a specific case, the first step is to 

contact the Institute for Restorative Justice & Restorative Dialogue (IRJRD) at The 

University of Texas at Austin. Because direct contact between the victim survivor and 

the defense would likely be uncomfortable for both sides, DIVO uses specially trained 

victim services professionals known as Victim Outreach Specialists (VOS). These 

practitioners serve as a bridge between the victim survivor and the defense. 

In Texas DIVO operates within a narrow set of guidelines designed to ensure its 

principled use. By routing cases through IRJRD, each case is vetted for 

appropriateness and then assigned a VOS based on the particulars of the case and the 

victim survivors. Typically a resume, affidavit, and estimate of expenses are provided to 

the defense attorney to aid in securing funding. 

Prior to moving forward on the case the VOS meets in person with 

the defense attorney, and in capital cases the entire defense 

team. Throughout the process the VOS is mentored by the DIVO 

coordinator at IRJRD. Victim outreach begins with a letter to the 

victim survivor from the defense attorney explaining DIVO and introducing the VOS. 

The VOS follows up with their own letter a few days later and, if there's been no 

communication from the victim survivor, makes a phone call. 

In order to model transparency and collaboration , the prosecutor-based victim 

assistance coordinator is contacted by the VOS in most cases prior to letters being sent. 

The defense attorney is also encouraged to notify the prosecutor that DIVO is being 

initiated and funding motions for DIVO are not usually filed ex parte. 

Although defense initiated, DIVO is entirely victim driven. The victim survivor may opt 

not to participate; in that case no further contact is made. Written communication 
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makes clear that the offer is unconditional- even if DIVO is not desired initially, should 

the victim survivor's needs change in the future, DIVO will be available to them. 

Victim Survivor Trauma 

Much has been written about victim survivor trauma as it relates to crime. Among 

survivors of homicide rates of Post-traumatic Stress Disorder (PTSD) have been found 

as high as almost 25%.iv Depression, anxiety and substance abuse are common 

disorders following criminal victimization as are anger, hopelessness and negative 

impact on interpersonal relationships. Victims of sexual violence have been found to 

have lifetime rates of PTSD as high as 30% and victims of physical assault, 40% with 

even higher rates linked to perception of life threat.v 

Crime is almost always sudden; we are unable to either predict its onset or engage in 

preparatory coping strategies. Crime is intrusive; things get taken whether a life, 

personal possessions, or feelings of trust and safety. Crime is intentional; someone 

made some kind of choice to engage in harm and cruelty. Crime challenges principles 

by which most of us operate- that bad things won't happen us, the world is orderly and 

meaningful, and that we see ourselves and our actions in a positive light.vi When those 

fundamental beliefs are shattered, it takes significant work to recover a level of 

equilibrium that allows for positi\1e interaction with one's environment. 

Although every individual is different, research suggests that victims of crime involved in 

the criminal justice system look to the system to provide a sense of safety, vindication, 

accountability, and empowerment. Unfortunately, the criminal justice system falls far 

short in meeting these needs. The nature of an adversarial process calls for 

obfuscation versus revelation, denial of harm versus addressing harm, defiance versus 

remorse, exclusion versus participation, and control versus collaboration. That does not 

make for a bad system, merely one designed to meet other kinds of needs besides 

those of the victim survivor. Research on the impact of participation in the criminal 

justice process for victim survivors finds that the greater the number of contacts with 
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different criminal justice officials within the criminal justice system- even for those who 

desire to participate- the greater the negative impact on mental health and positive 

coping.vii 

A disservice is done to victim survivors when they are told that they can put their faith 

and trust in the criminal justice system, indeed, it's their only option, but in the next 

breath are told that defense counsel cannot be trusted to act ethically or 

compassionately. That sense of cognitive dissonance is further underscored when the 

victim survivor overhears the defense attorney and the prosecutor planning their golf 

game or sees them together later at a local watering hole. 

Principles of DIVO 

In order to address DIVO's three overarching purposes: 1) to provide victim survivors 

with another avenue of information and services; 2) to reduce the harm that criminal 

justice proceedings inadvertently and often unnecessarily inflict on victim survivors; and 

3) to provide defense counsel a means to relate to victim survivors with respect and 

compassion, DIVO operates on a set of principles designed to place the focus, as well 

as the control over its use, directly on the victim survivor. 

Principle 1: Survivors should be provided as much information about the crime, the 
case and the process as possible, in non-technical language, without compromising due 
process for defendants. 

Many victim survivors want information. Not only do they want information about the 

crime, the defendant and the defendant's motivation, they want to know about the 

criminal justice process.viii Information drives choices, which in turn impacts control, 

empowerment and self-determination. As the defense is the only party with knowledge 

about defense practices, the only party with access to the defendant, and likely the 

party with the most information about the defendant and defendant's family, the defense 

becomes the primary, if not the only, source of information of this nature. This DIVO 

principle supports victim survivors' access to this information. 
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Defense attorney Richard Burr acknowledges the challenge this principle holds for 

defense counsel. He says, "We [defense attorneys] are trained to say 'no.' We say it 

automatically, regardless of the request, without even thinking about it. It's in our DNA. 

We don't give up anything. But when we stop to think about it, there is much we can do 

and say, without harming our case, which may be helpful to the victim." 

Information about defense strategy was helpful to one family whose 30 year-old 

daughter was murdered by a co-worker. 

We knew when Bonnie was in college there was a time when she was pretty 
heavily into drugs and may have even been dealing. In fact, given the 
scope of the investigation, we figured his defense attorney probably knew 
more about that time in Bonnie's life than we did. My husband and I 
agonized over that- what were they going to say, how were they going to 
say it, what might they say that would be new to us and how would we 
react? The prosecutor told us that it was more than likely they would use 
that information; that it was typical defense strategy to put the victim on 
trial rather than the defendant. Well, that's finally one of the questions we 
let [our VOS] ask the defense team. And much to our surprise, their 
answer was that they did know about that part of Bonnie's life and that they 
had considered how it might be used, but decided that it had been so long 
ago and was so irrelevant to the circumstances of her death, that they 
weren't going to bring it up. You cannot imagine how relieved we were to 
hear this. 

DIVO gives victim survivors an additional avenue for getting information, which in turn 

enhances coping and increases the possibility of influencing the process in a way 

beneficial to the victim survivor. 

Principle 2: Survivors should be assisted in identifying and, to the extent possible, 
obtaining what they need through the justice process. 

Core to the DIVO process is inviting victim survivors to reflect on what they want that 

the defense might be able to respond to. Victim survivors may be asked by the state 

what they want to have happen, but that question, while important, usually focuses only 

on the punishment or outcome and those things that fall within the typical scope of the 

criminal justice system. By focusing on interests and needs, opportunities are created 
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for addressing core beliefs that have been challenged or damaged as a result of the 

crime. 

Principle 3: Survivors should be provided as many options as possible for their 
involvement. 

DIVO expands in a previously unimagined way avenues for victim survivor involvement 

in the criminal justice process. Until the idea of defense-based outreach was 

developed, fully half of the process was "off limits" to victim survivors. As many have 

noted, "It's like a wedding. The victim, victim's family and prosecutor sit on one side, 

the defense attorney, defendant, and his family sit on the other, and you don't cross the 

aisle that divides you." DIVO creates a way to cross the "aisle" to learn of needs that 

might be addressed, thereby increasing the options for involvement, input, 

empowerment, and information. 

Principle 4: All possible precautions should be taken to avoid or reduce additional 
trauma to victim survivors through testimony, cross-examination or other parts of the 
process where the needs of the defense and the survivors intersect. 

In many criminal cases there are points in the process where the victim survivor and the 

defense will have direct contact. Formally that will take place if the victim survivor is 

part of the defense investigation, is called to testify or elects to give victim impact 

evidence. Informally that may take place through ordinary interaction within the 

courtroom or courthouse. DIVO creates a mechanism by which these interactions can 

be identified and named prior to them occurring and the victim survivor given a way to 

proactively manage, if they choose, how those interactions might be handled. 

One of the unexpected findings in a research project currently being conducted by Dr. 

Marilyn Armour examining the effect of sentencing on victim survivors in homicide cases 

is the long-term impact of defense attorney behavior.ix As the study was initiated prior 

to the implementation of DIVO, no questions about the defense were included. 

However, during the course of the interviews, every single one of the 40 respondents 

spontaneously recalled some aspect of the defense attorney's behavior, the memory of 
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which continued to hold power. In many cases the memory was a negative one - such 

as when the defense attorney turned and went the other direction when he saw the 

victim survivor coming down the hall. In a few instances it was a positive one -such as 

when the defense attorney's spouse made a sincere expression of condolence when 

she and the victim's mother happened to meet up in the ladies' room. 

DIVO suggests that the tension that accompany these interactions, both formal and 

informal, might be reduced in some small ways by creating the possibility for advance 

contact and communication, entirely directed by the victim survivor, prior to them taking 

place. 

The contents of the introductory letter will be discussed in more detail elsewhere in this 

manual but some VOS choose to include one or two examples to help facilitate the 

victim survivor's thinking about these issues. One VOS wrote, "In light of the upcoming 

court proceedings it may be that you would like the defense team to know whether or 

not you wish to be acknowledged by them in the courtroom and if so, how." 

Principle 5: If they wish, survivors should be provided contact, directly or indirectly, with 
defense attorneys in order to address the above principles. 

As victim services have evolved over the last forty years, victim survivors have been 

given increasing access to the players that make up the criminal justice system as well 

as greater influence over the process itself. The defense attorney, however, remains 

the last "taboo," even though the defense attorney may have information the victim 

survivor wants and certainly the defense attorney's actions and behavior have 

significant impact on the victim survivor. DIVO attempts to overcome this barrier in a 

way that is both victim-centered and victim driven. 

Principle 6: The confidentiality of the information provided to the VOS must be 
maintained, consistent with the survivor's wishes. 
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As discussed elsewhere, this core DIVO principle helps to diminish the possibility that 

DIVO could be misused by defense counsel either by the VOS acting in an investigative 

capacity with the intent to report back to the defense information and conversations, or 

by a victim survivor somehow accidentally sharing significant and material information 

that would be reported back to the defense attorney. The substance of all VOS 

contacts with the victim survivor are confidential unless, and to the degree, that the 

victim survivor gives the VOS permission to share something with the defense. 

The Texas model of DIVO defines confidentiality in a way consistent with social work 

ethics and victim advocate ethics- that information obtained by the service provider is 

held in confidence unless and until the client allows for release. This definition of 

confidentiality places the responsibility for maintaining confidentiality on the professional 

VOS rather than the victim survivor, and lessens the likelihood of misunderstanding and 

error such as can arise when the definition of confidentiality is one where the victim 

survivor must indicate what is and isn't to be kept in confidence. 

The principle of confidentiality between the VOS and the victim survivor can initially be 

challenging for attorneys as the definition ascribed to confidentiality within the legal 

community has to do with privilege. Confidentiality in a legal context is part of legal 

strategy to assure that the other side does not get information that would aid them. 

However, the definition of confidentiality within the context of DIVO is that of social 

services- creating a "safe space" in which difficult work can be done. Once 

understood, this definition of confidentiality is one that can usually be supported with a 

degree of comfort and confidence. 

The principle of confidentiality is underscored in the Memorandum of Understanding 

(MOU) that states that the VOS cannot be called to testify nor can the VOS's records be 

subpoenaed. 

Principle 7: Whether to utilize the services of DIVO is in the sole discretion of the 
defense counsel. 
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Philosophically, DIVO is appropriate in every case in which a victim survivor has a need 

that the criminal justice system has an obligation to address. DIVO is being applied in 

non-capital cases, even in non-homicide cases, with positive results although judges 

are more likely to approve funding in capital cases. However, whether or not DIVO is 

used in a particular case is completely up to defense counsel. A variety of efforts 

continue to be utilized to educate criminal defense attorneys about DIVO's availability, 

but it's up to the defense attorney to contact IRJRD to seek DIVO services. 

The DIVO program in Texas has actually been contacted by victim survivors who heard 

about DIVO and wanted assistance in getting in touch with the defense attorney who is, 

or was, representing the defendant in their case. Conversations with practitioners in 

other parts of the country indicate that such calls are not uncommon and further 

underscore the value of defense-based outreach for many victim survivors. In some 

instances the caller has been assisted in getting in touch with the defense attorney; in 

other instances the callers' needs were better served through the prosecutor-based 

victim assistance coordinator or some other assistance program. 

Principle 8: The vas must do nothing to undermine the work of the defense team. 

Although DIVO is victim-driven, the VOS may not do anything that will undermine the 

work of the defense attorney. Engagement in DIVO in no way reduces or minimizes the 

defense attorney's ethical obligation of zealous advocacy. 

Principle 9: A VaS should not be an immediate member of the defense team, should 
not be involved with any other aspect of the case (such as mitigation, advising) and, 
unless so requested by the victim survivor, should not have contact with or direct 
knowledge of the defendant or his/her family. 

Consistent with the ethics of many professions, DIVO seeks to avoid the complications 

that arise from dual roles or relationships both in terms of defense counsel as well as 

the victim survivor. The VOS cannot also serve another defense function and maintain 

the level of neutrality and victim focus the position requires. Similarly, the VOS's neutral 
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position is undermined when the VOS has confidential knowledge about the defendant 

or the defense's strategy via other roles, but cannot share that with the victim survivor 

without undermining the work of the defense. DIVO work must be done by someone 

whose sole focus and agenda is to help the victim survivor identify needs that might be 

met by the defense, communicate those needs to the defense, and assist, as 

necessary, with helping the defense formulate a response. 

This principle is so important that currently under debate in Texas is whether mitigation 

specialists, investigators, and criminal defense attorneys should be trained as Victim 

Outreach Specialists even with the expectation that they would have no other role in 

cases in which they are the VOS. 

Principle 10: Involvement with DIVO is fully voluntary on the part of victim survivors 
and should be available to them regardless of their stand on a particular penalty. Once 
a relationship is established, the VOS should remain available to survivors throughout 
the legal proceedings and for a reasonable time beyond. 

The victim survivor has complete discretion whether or not to accept DIVO services. 

Since DIVO is fundamentally about addressing victim survivor needs, their position on 

the death penalty, or any other sanction, is irrelevant. In instances where the victim 

survivor declines DIVO services, the offer of services is unconditional. Should the 

victim survivor's needs change at some point in the future DIVO will still be available to 

them. 

Principle 11 : DIVO practice should be regularly evaluated and stakeholders, including 
victim survivors and victim services professionals, should be on oversight committees. 

An advisory board or committee is a valuable component of a DIVO program. By 

including a wide range of stakeholders, the DIVO program coordinator has access to 

people with expertise relative to all components of the criminal justice system and 

ancillary fields. In addition, council members can serve as ambassadors of the DIVO 

program within their own fields, act as a sounding board as questions and issues arise, 
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provide credibility for the program, and serve as the program's voice when a public 

response is needed. 

Requesting DIVO 

In Texas, requests for DIVO are funneled through the Institute for Restorative Justice & 

Restorative Dialogue (IRJRD). Attorneys may learn about DIVO through a training 

event, conversation with a knowledgeable colleague, written material, IRJRD's website, 

or may have used DIVO previously. IRJRD can be reached by phone and email and 

the DIVO program has its own email address. 

Commonly a mitigation specialist or investigator will make the initial call seeking DIVO 

services. Regardless of the caller's role in the case, care is taken to insure that the 

attorney or attorney's representative has a clear grasp of DIVO principles and practices 

and that DIVO is being sought for the purposes it's intended to serve. Asking the 

question- "Tell me something about your understanding of I experience with DIVO"

allows for opportunity to correct any misconceptions or to explore inappropriate 

agendas. It is the program coordinator's right and responsibility to turn down a case if it 

appears that DIVO is going to be used in a way contrary to its principles. 

Key issues that should be discussed during the initial request for services include: 
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DIVO Practice 
o The VOS is not part of the defense team and engages in the work largely 

independent of the defense team 
o The focus is on victim survivor needs, not benefit for the defendant 
o The VOS will not take messages to the victim survivor except those things 

that are responses to specific requests 
o Communications with the victim survivor are confidential 

- The Victim Outreach Specialist 
o How the VOS is assigned 
o Material the VOS can provide (affidavit, resume, bio, fee schedule) 

- The DIVO Process 
o The initial meeting and its purpose 



o Memorandum of Understanding (MOU) 
o Development of letters to be sent to victim survivors 
o Contact with the prosecutor-based victim assistance coordinator 
o Subsequent contact with the victim survivor 

Mento ring 
o Mentorship of the VOS, by whom and for what purposes 

Funding Assistance 
o Funding motion template 
o Supporting material 

Next Steps 

Of course these issues don't have to be discussed in any particular order and can be 

skipped entirely depending on the caller's previous experiences with DIVO. Developing 

an informal checklist assures that all the key issues have been at least raised up front 

and helps avoid resistance to some aspect of the process later on. 

If it's determined that DIVO is both appropriate for the case and that the defense can 

embrace the principles and practices involved, information about the case itself is 

gathered to aid in identifying the most appropriate VOS. 

Assigning Cases 

Information about the victims, the victim survivors, case facts, and where the case is in 

the criminal justice process will aid in identifying the best possible VOS for a particular 

case. Defense attorneys who routinely use DIVO may request a specific VOS with 

whom they've developed a relationship, and that request can certainly be considered. 

However, the ultimate goal is to meet survivor needs. Careful attention to VOS 

assignments helps reduce the number of obstacles to be overcome by the VOS as they 

seek to develop a connection with the victim survivor. 

Information to be gathered includes: 
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- Circumstances of the crime- when and where did it happen, who was killed, who 

survived, who witnessed, what precipitated the crime 



Information about the victim survivors- what is known about the victim survivors, 

i.e., relationship to the victim, age, race, socioeconomic status, education level, 

where they live now, primary language 

- Where the case is in the criminal justice process and the anticipated time-line 

It's important that the information collected not include material that could be 

considered defense strategy or otherwise privileged information. A general standard is 

limiting the information gathered to what is publicly known or could be learned through 

ordinary means. In the course of conversation or in talking with an attorney with little 

experience with DIVO it's easy for the sharing of information to drift over the line. 

Having knowledge of privileged information must be avoided for two reasons. First: the 

VOS and by extension the VOS's mentor and the DIVO program coordinator are not 

part of the defense team and are not covered by attorney-client privilege. Defense 

attorneys are (or should be) extremely careful about what is revealed as once 

information is shared outside the team, it is no longer considered privileged. Second: 

detailed knowledge of the case may ultimately become an obstacle in building rapport 

with the victim survivor or even harm the defense's case. The VOS's position as a 

neutral party is compromised with detailed knowledge about the case. If the victim 

survivor asks for information that the VOS knows but cannot share, the VOS is not a 

neutral party. If the VOS shares information that should have come from the defense, 

the VOS is derelict in its duty to build a relationship between the defense and the victim 

survivor. If the VOS shares information that the defense would, for reasons of strategy, 

have opted not to share or would have chosen to share in a limited way, the VOS risks 

actual harm to the defense's case. 

While it is the defense attorney's job to know and adhere to these limits, the VOS and 

DIVO coordinator must also assume responsibility for establishing and maintaining 

communication boundaries. 
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Identifying the right VOS for a case is more an art than a science. Something that 

seems critical in one case might be less important in another. Selection criteria may 

vary from case to case depending on a variety of factors. 

Perhaps most important is language. A VOS who cannot speak and write in the victim 

survivor's primary language isn't likely to be successful. Race I ethnicity is important 

too. We all tend to gravitate towards people who we perceive to be "like us" and race I 

ethnicity, followed by gender, then age, are important indicators of similarity. None of 

these are automatics- there may be very good reasons why aVOS who is dissimilar 

from the victim survivor would be used- but to the degree that obstacles to developing 

a rapport can be avoided, the likelihood of success increases. 

Socioeconomic status may also be an issue. Can the VOS under consideration dress, 

speak and conduct themselves in a way that will make the victim survivor comfortable? 

The VOS doesn't necessarily have to be of the same socioeconomic level, but must be 

able to operate comfortably and credibly within the victim survivor's environment. 

There are both advantages and disadvantages to using someone from the same 

community or area where the victim survivor lives. Advantages are that travel expenses 

may be reduced and the VOS may have a helpful understanding of local culture. On 

the other hand, there may be advantage to an "outsider" whose position as a neutral 

party is not compromised by community ties. 

Other common considerations are age, gender, education, whether the VOS is also a 

parent if the crime was against a child, and whether the VOS is also a victim survivor. 

Depending on the case, there may be other considerations as well. When identifying 

people to train as vas, diversity in every respect is important! 

Finally, the proposed VOS must be willing to take on the case and by agreeing to do so 

acknowledge that they have the time, ability to travel, and willingness to meet the 

unique challenges and characteristics of the case. 
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Procuring Funding 

In most cases the defense attorney does not seek funding for the VOS until a potential 

VOS has been identified and has been provided material to be attached to the funding 

motion. The VOS under consideration should be prepared to provide a resume and I or 

bio as requested as well as an affidavit of qualifications that pertain to the case for 

which the VOS is being considered. The affidavit must be notarized. A sample affidavit 

can be found in Appendix 1. The VOS should include any and all experience that 

qualifies them to provide services in this case. 

The VOS should also prepare a fee schedule outlining anticipated expenses as most 

judges will want a justification for the monies requested. A general standard is 20 hours 

of work with consideration given to how much travel might be involved to meet with 

victim survivors, and whether the defense team wants to meet with the VOS more than 

once. Although rates for work hours vary depending on the part of the country, VOS 

charge less for travel time, generally $25 an hour, than they charge for actual work time. 

Anticipated travel expenses include mileage, airfare, hotel, per diem, rental car, and 

gasoline. The VOS should also include money for postage, copying, and long distance 

phone calls as necessary. A sample fee schedule can be found in Appendix 2. 

The VOS may share a template funding motion (Appendix 3) as well as any supporting 

material the defense attorney thinks might be needed such as a copy of the program 

brochure or other written material, including legal articles about DIVO. The defense 

attorney will likely have some idea of what kind of supporting documentation will assist 

in getting the motion funded. A list of relevant articles can be found in Appendix 4. 

Mentoring 

A critical component of a successful DIVO program is mentoring each VOS throughout 

the case. There are several reasons the Texas model has embraced close mentoring as 

part of the process. 1) In Texas, DIVO is a new initiative within the criminal justice 

system. As it's a new role for its practitioners, guidance is appropriate as the program is 
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developed and fine-tuned. 2) Because the VOS is maintaining a position that initially 

feels threatening to others and is going to generate reaction, having a mentor is part of 

self care. A mentor helps the VOS stay steadfast via encouragement, consultation and 

objectivity. 3) The mentor is part of a system of checks and balances that assure 

ethical, principled practice that adheres to the core values and code of ethics by which 

the VOS works. Similar to the role of a supervisor in a mental health setting, the mentor 

supports and models the knowledge, skills and attitudes of an effective practitioner. 

The role of the mentor is identified in the MOU in order to keep that relationship within 

the parameters of attorney work product. 

Initial Meeting with the Defense 

After the VOS has been assigned, the VOS and the defense team should meet in 

person within a fairly short period of time even if funding for the position has not yet 

been approved. This meeting is important for several reasons. 

• To gauge compatibility and build trust. 

• To review and secure the Memorandum of Understanding. 

• To reiterate expectations. 

• To remind the defense attorney that the VOS will be mentored throughout the 

process. 

• To begin the process of engagement with the victim survivor once funding has 

been secured. 

As is discussed elsewhere, the VOS operates independently of the defense attorney in 

ways somewhat different from other experts and consultants that may be hired. That 

the VOS may be talking with and even meeting with the victim survivor, yet not reporting 

back the substance of those contacts, requires a significant level of trust in both the 

VOS and the DIVO process. A face-to-face meeting that allows all parties to become 

acquainted helps to develop the requisite trust. Similarly the VOS must trust that the 
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defense attorney is entering into the DIVO process with integrity and an accurate 

understanding of the process. 

An important part of this initial meeting is to set the stage for an ongoing and productive 

relationship that can lead to meeting the needs of victim survivors. In order for that to 

happen, the defense team's questions, concerns and ambivalence must be addressed. 

As was the experience of one VOS, after a very long meeting with the entire defense 

team, the lead attorney actually put it to a vote indicating that every team member had 

to be in favor of DIVO or victim outreach would not be initiated in that case. Fortunately 

for the victil'!l survivors, the vote was unanimous. 

Generally the Memorandum of Understanding (MOU) is reviewed and signed at this 

meeting although some practitioners may prefer to wait until funding is secured before 

executing the MOU. If funding has not yet been secured and the MOU is signed, it's 

with the understanding that work will not commence until the court has approved 

funding. Both the VOS and the defense attorney retain a signed copy of the MOU. 

A copy of the MOU can be found in Appendix 5. The MOU is 

a flexible document that can be adapted to meet unique 

circumstances but serves as a written agreement that 

reiterates the expectations of both parties. It can also serve 

as a useful reminder if, in the future, the defense seeks 

information or in some other way requests something from 

the VOS or the DIVO process that falls outside of DIVO 

principles. 

That the VOS will be mentored is another area of practice that requires a level of trust 

on the part of the defense. The initial meeting is an opportunity to clarify that process 

and answer questions. The MOU helps to insure the integrity of the attorney work 

product element. In Texas the mentor is typically part of the initial meeting if schedules 

allow. 
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Finally, the face-to-face meeting allows for the collection of additional information 

necessary to facilitate outreach to the victim survivor. Appendix 6 is a list of questions 

and issues that likely will be useful although not every question may be relevant in every 

case and I or a particular case may raise unique issues that require additional 

information. 

Victim Survivor Contact 

Once the VOS has an indication that funding has been secured, work can commence 

on victim outreach. The first step is a letter from the defense attorney to the victim 

survivor introducing DIVO and the VOS. Typically the VOS drafts the letter on the 

attorney's behalf for their consideration. The VOS will have sample letters from their 

training as will the VOS's mentor, but key elements in the attorney letter are typically: 

• An expression of condolence; 

• A commitment to reducing the trauma of the process to the degree possible; 

• A brief introduction of DIVO; 

• An introduction of the VOS as well as an indication of when the VOS will be in 

contact; and 

• List of other victim survivors to whom the letter is being sent. 

There has been much discussion and debate about identifying the defendant by name, 

language used to describe the crime, and other sensitive language issues that will by 

necessity have to be considered. DIVO practitioners, victim advocates, restorative 

justice professionals, and many others have argued different viewpoints passionately 

and persuasively, but without consensus. Ultimately the language used in written 

communications will have to reflect personal preference, local practices, the VOS's 

training and experience, and instinct. The VOS will craft the letter in close consultation 

with their mentor and may consult with other practitioners as needed. 

Once the VOS and the defense attorney have agreed on the content of the letter, the 

defense attorney mails the letter over his or her signature, usually on firm letterhead. 
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It's important that the VOS knows when the letter is mailed so that the timing of the 

VOS's letter is consistent with what was promised in the introductory letter. 

At the appropriate time, usually within four or five days, the VOS follows up with their 

own letter. As with the attorney letter, the VOS will have sample outreach letters from 

the VOS training as will the VOS's mentor, but key elements in the VOS letter are 

typically: 

• An expression of condolence; 

• An explanation of DIVO and how and why the defense attorney is utilizing it; 

• One or two examples of things victim survivors have wanted from the defense in 

other cases; 

• Assurance of confidentiality; 

• Option not to participate; 

• The VOS's contact information and timeline for follow up; and 

List of other victim survivors to whom the letter is being sent 

As with all written communication, the defense attorney must review and approve the 

letter prior to it being sent. 

Additional debate and discussion has centered around the practice of identifying other 

family members to whom similar letters are being sent. Valid arguments opposing the 

practice pertain to issues of privacy as well as the recognition that family members may 

be estranged from one another and I or may have very different desires as it relates to 

participation in DIVO. Listing other family members may result in additional aggravation 

or upset for reasons that cannot be anticipated by the VOS. On the other hand, listing 

those to whom letters are being sent underlines principles of transparency and 

collaboration. Knowledge is power and this information gives families the opportunity to 

coordinate their response in some way or to give the VOS direction as to whether and 

how victim survivors wish to be contacted. This information also helps avoid allegations 

that outreach was made only to especially vulnerable victim survivors or those victim 

survivors believed to be more friendly toward the defense. At the present time the 
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Texas model identifies in each outreach letter those to whom other letters are being 

sent. 

As is indicated in the body of the letter, a follow up phone call is made - usually within 

three or four days. The vas should consider when the victim survivor is likely to be at 

the number before calling but should be prepared to leave a message if necessary. As 

it cannot be known who might listen to a voicemail message, messages should be brief 

and something to the effect of, 'This is John Doe. I recently sent you a letter and 

indicated that I would follow up with you by phone. I will try you again in a day or two 

and can also be reached at 555.5555." Generally no more than two phone messages 

should be left as the victim survivor has a letter with contact information as well as 

voicemail messages. 

No means no. At any point that the victim survivor expresses the desire not to 

participate in DIVa, no further contact is initiated by the vas regardless of what 

happens with the case in the criminal justice process. However, in cases where direct 

contact is never made for whatever reason, a vas may choose to write or call again at 

a key point in the criminal justice process to re-offer services. As was the experience 

with one vas: 

The attorney sent her letter and I sent my letter, than left two voicemail 
messages. The voicemail didn't have a name or number on it so I was 
never absolutely sure I was even calling the right number and I never heard 
back from anyone. But about eight months later I decided to try again 
since the resentencing trial was coming up. This time I did reach the 
mother and she did have some questions about the process that the 
defense was able to answer. I'm glad I thought to try again. 

A review of all possible scenarios is outside the scope of this manual but a significant 

part of the vas training focuses on appropriate victim outreach and how to handle 

challenging situations as they arise. The vas's mentor can also assist with problem

solving as needed. 
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Once contact has been established, how the process unfolds depends entirely on the 

needs and interests of the victim survivor. The VOS will suggest a face-to-face meeting 

at the time and location of the victim survivor's choosing but services are not dependent 

on such a meeting. The VOS's job is to listen and learn, as well as assist the victim 

survivor in articulating needs that may be taken back to the defense. Because the 

VOS's task is to help create that bridge, the VOS will refrain from answering questions 

even if they possess the knowledge or expertise. If the victim survivor does have 

something they wish to have taken to the defense, the VOS will also explore with the 

victim survivor in what way they wish to receive the defense's response. Some have 

requested written responses, a response made through the VOS, a direct phone call or 

even a face-to-face meeting. If the victim survivor wishes, meetings with the VOS could 

take place with the prosecutor or prosecutor-based victim assistance coordinator 

present or even in the office of the prosecutor. 

All communications between the VOS and the victim survivor are confidential. Even if 

the VOS learns something that is potentially useful to the defense, that communication 

is not shared. The only exceptions are those things that the victim survivor specifically 

authorizes the VOS to pass along to the defense. By engaging in DIVO the defense 

attorney agrees not to use the VOS to pass along messages or to explore possible 

concessions for the defendant. Neither the VOS nor their records may be subpoenaed 

by the defense. The defense also agrees not to contact the victim survivor in any other 

way for any other reason unless they are a fact witness and would ordinarily be 

contacted as part of the investigation. Should that be necessary, the VOS will clearly 

distinguish in writing their role from that of the investigator. 

By engaging in DIVO the defense attorney also agrees to respond to every request in 

some fashion. Even if the request cannot be accommodated by the defense the 

response will come with an explanation as to the reason. As necessary, the VOS may 

assist the defense attorney in both thinking about the issue or question presented by the 

victim survivor, as well as in the formulation of an appropriate response. 
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Collaboration 

Central to the implementation of DIVO is collaboration. As one of DIVO's goals is to 

reduce harm inflicted by the criminal justice process, care is taken to insure that tension 

is not inadvertently created by a lack of transparency and collaboration. The Texas 

model has as part of its practice the notification of the prosecutor-based victim 

assistance coordinator when DIVO services are being utilized whenever possible. This 

practice is not without risk- and may be reconsidered depending on a pattern of 

response by the system-based community- but to implement DIVO without it only 

heightens the adversarial character of the process rather than reducing it. 

Prior to the defense attorney's letter being sent, the VOS contacts the prosecutor-based 

victim assistance coordinator to let them know that DIVO services are being utilized. In 

addition, the VOS urges the defense attorney to alert the prosecutor. If the funding 

motion has not been filed ex parte, as recommended, it's likely that the prosecutor's 

office is already aware of it. 

The prosecutor-based victim assistance coordinator is invited to be a part of the process 

for three reasons. First, Texas legislation mandates every DA's office to have a victim 

assistance coordinator. Alerting that person as to the provision of DIVO shows respect: 

both to the individual who is likely providing victim assistance services and to the entire 

field of prosecutor-based victim services. Second, it is quite likely that the victim 

survivor will seek the opinion of their victim assistance coordinator before deciding 

whether or not to utilize DIVO. Victim assistance coordinators already knowledgeable 

about DIVO and who have been given a "heads up" in a particular case are more likely 

to respond to victim survivor inquiries in a non-reactive manner and may be able to 

assist them in thinking of ways DIVO might be able to meet their needs. A situation 

where the victim survivor becomes caught between the victim assistance coordinator 

and DIVO is to be avoided at all costs. Third, the victim assistance coordinator can be 

an invaluable source of information about the victim survivor as well as a secondary 
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source of information about potential needs they might have. This information was very 

helpful in one case. 

The victim assistance coordinator asked me when I was planning on 
mailing the letter because it turned out she knew the family was on a much
needed vacation. With her input we agreed to hold off mailing it for a week 
so that it wouldn't be in that big pile of mail that's waiting for you when you 
get back from vacation and so that the parents would be back to somewhat 
of a routine before they received it. The victim assistance coordinator also 
said she'd call and let them know it was coming and that we'd talked so 
that it wouldn't be quite so much a surprise. She made my initial contact 
with them a lot easier. 

As much a part of the adversarial process as any other player in the criminal· justice 

system, prosecutor-based victim assistance coordinators are typically skeptical about 

DIVO and have legitimate concerns about how it could be misused. It's likely that some 

will express those concerns to victim survivors although ethically neither a prosecutor 

nor prosecutor-based victim assistance coordinator can forbid a victim survivor from 

communicating with a VOS or with the defense. And these concerns are often based 

on actual experiences in which defense attorneys have acted in ways that were at best, 

clumsy and misguided, and at worst, intentionally misleading and harmful. 

In an overview and analysis of DIVO prepared by the South Carolina Office of the 

Attorney General, a series of questions to be asked by the victim survivor is suggested 

to aid in clarifying the VOS's role and boundaries.x Questions include: 
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• Are you a DIVO [VOS] or here to advocate for the defense? 

• Are you going to keep our discussions confidential? 

• Are you going to report back to the defense what happened between us if I do 

not want you to? 

• Are you going to give the defense your "read" or "assessment" of me and what I 

am feeling, and how that might be used to their advantage? 

Does the defendant want to admit guilt to me, and tell me he is sorry for what he 

did? 



System-based advocates and the victim survivors they serve may want to use these or 

similar questions to identify for themselves the role and boundaries of a VOS. 

Payment 

Unless other arrangements have been made, the work of the VOS is paid work. In 

indigent defense the court approves funding for the position. In some jurisdictions 

public defender offices have discretionary budget for defense-based victim services. In 

cases where the defendant is funding their own defense, the defendant is responsible 

for this as with all expenses related to the defense. 

Rates for service vary from state to state but generally run between $50 and $75 an 

hour plus expenses. Travel time is billed at a reduced rate. The VOS training will have 

provided the VOS with guidelines in this area. 

Recognizing the value of DIVO as well as economic obstacles in many cases, most 

DIVO practitioners are willing to take cases pro bono. The Texas model is working to 

expand ways in which DIVO can be accessed at no cost and defense attorneys 

interested in DIVO are encouraged to inquire about services even if funding seems 

unlikely. 
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DIVO and Relationship with Defense 

Counsel 

DIVO allows for defense counsel to relate 

to victim survivors in a less adversarial, 

more respectful way than has been 

traditional practice. DIVO neither impacts 

a defense attorney's zealous advocacy for 

his or her client nor erodes a defendant's 

right to effective counsel. 



While DIVO may not directly aid in a client's defense, failure to provide victim outreach 

may be represent a dereliction of duty for reasons discussed in the next section of the 

manual. While it is true that an attorney may not do anything to harm their client, the 

defense attorney may do something that potentially will neither help nor hurt their client 

but that may help the victim survivor. Just as a system-based victim services provider 

would provide ethical victim services regardless of whether or not it helps the state's 

case, new standards of practice allow for similar approaches by the defense. 

Victim Outreach Efforts 

Defense attorneys may understandably be reluctant to engage in victim outreach based 

on past experiences or stereotypes about crime victims. Common concerns include: 
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• Fear of the victim survivor's anger and pain. Victim survivors can be a 

challenging population to serve. Their very justified rage and hurt may get 

directed toward those who cross their paths, regardless of whether or not they 

were involved in the harm. As proxy for the defendant and I or as a party to the 

criminal justice system, defense attorneys are especially vulnerable targets. In 

addition, many victim survivors want things from representatives of the system 

that they cannot provide even if they wanted to, or have expectations about the 

process that are unrealistic or inaccurate, and that may provoke a negative 

response. 

• Uncertainty about what to say or do after an expression of condolence. If a 

defense attorney does make a gesture, then what? It's hard to predict how the 

expression of condolence might be taken and what will be appropriate after that. 

Concern about it being taken the wrong way, about it being clumsily expressed, 

about what to do if it does lead to an exchange, are enough to make anyone 

reluctant to try. 



• Concern about how it impacts client advocacy. Defense attorneys may be 

concerned that victim outreach will somehow negate zealous advocacy for their 

client. It can be difficult to imagine that any gain for the victim survivor won't also 

result in a loss for the defendant. The adversarial process helps to insure that 

roles and boundaries do not get blurred. 

Attempts in other cases haven't resulted in any tangible benefit. Some 

defense attorneys can point to cases where victim outreach either didn't bear any 

fruit for their client or may have actually created problems. Especially with 

something out of the ordinary, most people are reluctant to try it in the first place 

and will be even more reluctant to try it again if their first effort was 

unsatisfactory. 

• Victim survivors always want the maximum penalty. It may seem as though 

all victim survivors want the maximum penalty (and then some). It may seem as 

though the media, victim groups, the legislature, and the DA's office are all in 

collusion to invoke the maximum penalty possible in every case. 

All of the above are legitimate concerns and experiences and DIVO offers a mechanism 

for addressing these issues in a principled way. 

Involuntary Relationship and DIVO 

~~~~~~~~~~, Crime creates an involuntary and unlikely relationship 

that is situationally induced between the victim survivor 

and the offender. xi It's involuntary in the sense that it is 

forced upon victim survivors as a consequence of crime 

although it should be noted that in some crimes the victim 

survivor and the offender have a pre-existing 

relationship. Whether or not the victim survivor and 

offender knew each other before the crime occurred, the resulting relationship is intense 
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because it was formed off of a violation or willful disregard for life. Usually, the sense of 

personal violation associated with the loss of life or related circumstances does not 

resolve but remains "hot,"- alive and current, wreaking additional damage in the minds 

of victims. A crime victim may refuse to drive with a man in car because a man had 

previously raped her at gunpoint in her vehicle. Another may be consumed by fears of 

retribution from the offender's family after he was sentenced to death. It is not unusual 

for parents whose child was murdered to regularly check with the prison about the 

offender's status or monitor the offender's website for new developments. Many victim 

survivors feel like hostages to the offender because they long for answers to questions, 

answers that only the offender has. These examples show that the involuntary 

relationship takes root and is ongoing as it manifests itself in notable ways in the lives of 

victim survivors. Said one woman whose son was murdered, "When you asked my son 

for a ride our three lives were cemented together for an eternity."xii 

The goal of restorative justice is to alter that relationship so that victim and offender 

stand in 'right' relationship with each other.xiii 'Right' relationship refers to the promotion 

of healing when harm has occurred and demarcates that the offender, who is 

responsible for the harm, has an obligation to 'right' the relationship to the degree 

possible by at the least providing for the needs of the person who has been made a 

victim. In DIVO that obligation is carried by the defense who serves as proxy for the 

defendant. In part due to this involuntary relationship, victim survivors may have needs 

that only the offender can meet - needs for information, accountability and putting 

things rights. The principles of restorative justice help to guide these obligations. 

[R]estorative justice philosophy starts with victims - the harms they 
experienced and their needs for repair. Helping an offender become 
accountable is a step toward restoring the victim. Offenders' 
recognizing their obligations to their victims is the foundation of 
restorative justice.xiv 

DIVO further recognizes that at least initially and perhaps for the duration of the legal 

process, the defense attorney may need to serve as proxy for the defendant in 

addressing the harms caused by the offense. 
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In serving as proxy, the attorney's first task through DIVO is to understand the specific 

harms that the victim survivor has experienced. The second task is to learn about the 

victim survivor's interests and needs, and to identify those that 

the defense can potentially meet. Listening, learning, and 

responding- not advocacy on behalf of the offender- is the 

only agenda. It should be noted that even when the defendant 

is believed by the defense to be innocent of the charges, harm 

has still occurred and victim survivors may have needs that 

the defense can meet during the process. While an innocence 

defense will limit some of the ways in which the defense can respond, it will not prevent 

a response. 

The core process then focuses on providing information, or in other ways responding to 

the survivors' interests and requests, to the maximum extent possible. Responding to 

victim survivor needs is possible in every case. At the very least, treating survivors with 

respect in every aspect of the case is essential. It is part of the obligation of putting 

right and is even recognized by the Constitution of the State of Texas. Article 1, Section 

30 says "a crime victim has the right to be treated with fairness and with respect for the 

victim's dignity and privacy throughout the criminal justice process." That obligation 

does not fall only to the state, but to all parties. 

Examples of ways in which victim survivor needs have been met are described in more 

detail on page 46 but in short, survivor needs often fall within the following categories. 

Emotional 
o A request that the defense team meet with victim survivors to listen to their hurt 

and pain. 
o An explanation as to why the attorney is defending someone who has caused 

such harm. 

Information about the defendant 
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o Biographical information including information about the defendant's family, what 
the defendant was like growing up, and how the defendant's family is reacting to 
the crime. 

o Whether the defendant is remorseful and prepared to apologize. 



Issues of courtesy 
• The relaying of significant days and dates that the victim survivor would like to be 

kept free of court proceedings. 
• Whether and how they wish to be acknowledged in court. 

Issues of procedure 
• A request to have advance notice of motions filed or difficult testimony or 

exhibits. 
• Knowledge of whether or not and how particular types of information might be 

used. 
• Basic information about the criminal justice process. 

Issues of strategy 
• Why the defense attorney is representing someone obviously guilty or who has 

even confessed. 
• Why and how particular types of information might be used. 
• Why certain motions are being filed or particular strategies utilized. 

Questions about the crime 
Specific questions about the crime that only the defendant can answer. 
Return of non-evidentiary property. 

• Insight into the defendant's motivation. 

One reason that the VOS will seek to meet directly with the victim survivors is to help in 

sorting out interests. Victim survivors often do not know what is even possible or are 

unable to consider the things that might constitute interests and needs until they have 

interaction with the VOS. 

DIVO Ethics for the Defense 

Develop the relationship with the victim survivor through an expert- a Victim 

Outreach Specialist (VOS). The VOS has been specially trained, is mentored, and 

adheres to a code of ethics and principles of practice. Defense-based victim outreach, 

like services provided by other parties within the criminal justice system -prosecutors, 

law enforcement, corrections - use specially educated and trained personnel. 

The VOS must be an independent expert retained by the defense, not a member 

of the defense team. In order to remain victim-centered, the VOS cannot hold dual 
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roles within the process. This protects everyone in the event that the interests of the 

victim survivor run counter to the defense's obligation to their client. 

The mission of the VOS is to develop a relationship with survivors and to bring 

the defense attorney, and by proxy, the defendant into that relationship. Beneficial 

interaction between the parties can only take place within the context of a relationship. 

That the VOS engages in the work largely independently as well as confidentially is 

different from other experts that may be hired by the defense, and the absence of direct 

control can be a challenge for some attorneys. However, assurance of confidentiality is 

one of the tools that the VOS must have in order to do the job they're hired to do. But 

as the VOS's job is to create a bridge between the victim survivor and the defense, the 

VOS will refrain from answering questions or otherwise meeting victim survivor needs 

independent of the defense. 

The VOS must be, and be allowed to be, victim survivor-centered. The only 

agenda is to learn from the survivors and to help the defense team and defendant 

respond to the survivors. VOS cannot and will not advocate with survivors on behalf of 

the defense nor is there any expectation that the victim survivor will meet defense 

needs and interests. 

The parameters of the relationship between the defense attorney and the VOS are 

clearly identified. Careful vetting at the time the service is requested along with the 

MOU assures that the parameters of the relationship have been understood and agreed 

to by both the defense and the VOS. 

The defense attorney and VOS must have frequent and regular communication. 

Independence and confidentiality does not negate the VOS's obligation to engage in 

regular communication with the defense. Preferences pertaining to frequency and 

method of communication should be stated at the beginning of the relationship but at a 

minimum should occur every time the VOS has contact with the victim survivor and at 

every significant point throughout the criminal justice process. As previously stated, all 
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written communications from the VOS to the victim survivor will be approved by the 

defense in advance. 

The defense must respect the VOS's relationship with survivors. This is part of 

giving the VOS the tools required for their work. The VOS must first establish a 

relationship with the victim survivor before the defense can be invited in. But the VOS is 

always aware that their job is to create a bridge between the victim survivor and the 

defense in order for the defense to respond, and will make every effort to make that 

happen. 

The defense must trust that information communicated by survivors to VOS will 

be passed to the defense when the time is right. Defense attorneys are 

understandably interested in learning about anything that might be germane to their 

client's defense, which is another reason that allowing the VOS to operate confidentially 

can be a challenge. However, it's important to note that the likel'ihood of the victim 

survivor having knowledge or information significant to the case that will not be 

discovered some other way, is very small. Information that might be truly relevant that 

would not otherwise be accessible except through the victim survivor, would not be 

available to the defense anyway. Nothing is lost and through a relationship built on 

integrity the possibility of communication can be developed. 

The defense must respond to survivors' questions. In committing to DIVO, the 

defense also commits to responding to every request from the victim survivor in some 

fashion. That does not mean, of course, that the defense will not carefully consider their 

response within the context of their primary obligation to their client. It may be that only 

a partial response can be given. Even if the defense cannot respond to the degree that 

fully meets the victim survivor's needs, there will be an explanation as to why and 

possibly details as to circumstances in which a fuller response could be given. 

The defense attorney and the VOS must work creatively and compassionately to 

meet survivors' concerns and interests. The key here is the defense's willingness to 
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set aside their conditioning to withhold information in order to give consideration to the 

victim survivor's request. And although careful deliberation does not always result in 

acquiescence, experience has shown that the needs of victim survivors are often things 

that can be addressed with little or no impact on defense strategy. 

Does DIVO Help the Defendant? 

DIVO's purpose is to help the victim survivor. 

However, zealous advocacy for defense clients 

calls for victim outreach and is not compromised 

by victim outreach. 
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• If the defense fails to create a 

mechanism by which the victim survivors 

can reflect upon their interests and needs 

that may be only met by the defense, that 

leaves their only source of information 

and vehicle for input into the process the 

government. The government's agenda 

is counter to the defendant's. Without victim outreach, the defense blocks the 

only avenue by which the victim survivors may be in any way influenced by the 

defense's efforts. 

• Similarly, new options typically develop only within the context of a relationship. 

If, by not engaging in victim outreach, the defense precludes the possibility of a 

relationship between the victim survivors and the defense attorney who serves as 

the defendant's proxy, the possibility of identifying and exploring new options is 

thwarted. 

• The government's justification for a particular course of action is often that of 

"victim outrage." As noted by Assistant Federal Public Defender Benji McMurray, 
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the government may not, in fact, know the victim survivor's wishes in a particular 

case.xv Failure to engage in victim outreach precludes learning about the victim 

survivor's interests and needs and how those might be addressed by the 

defense. 

• As it relates to capital cases, the American Bar Association both acknowledges 

victim outreach and describes it as "essential." The guidelines read in part, 

"should know and explore with the client" both the "concerns of the [survivors]" 

and possible "concessions the client might offer such as ... meetings between 

[survivors] and the client" and "a public statement o[f] remorse, or restitution").xvi 

• Finally, victim outreach allows for the expression and address of the harm that 

has brought about prosecution in the first place. 

How can we represent our clients effectively, zealously, 
passionately, and with integrity if we repress the feelings of sadness, 
loss, and empathy that were first evoked upon hearing of the 
murder? Are we not failing to address the core of the matter, that 
thing that drives the very prosecution we seek to defend against? If 
we could speak to that thing, that palpable heart-rending life
changing wave of emotions left in the wake of murder, would not we 
be defending our clients more effectively? Of course we would. We 
cannot defend the person accused of committing a murder without 
acknowledging and addressing the wrong that our client is accused 
of. But most of us do not address the wrong directly. We try to raise 
doubt about our client's involvement, we mitigate his or her 
culpability, we counter the aggravating circumstances-but we do 
not speak to the harm done to the victim and his or her survivors. 
Why not? Because we have been conditioned by the adversary 
process to think that the survivors of homicide are on the other side, 
that they have disdain for our clients and for us for defending them, 
that we appear and even feel disloyal to our clients if we open 
ourselves to their feelings of sadness and loss. In this way, we forget 
or repress the empathy we once felt for them, and we ignore that 
thing that drives prosecutors to seek, and jurors to impose, death for 
our clients. The consequences of this are profound both in and out 
of the courtroom.xvii 



What Kinds of Needs Has DIVO Addressed? 

Victim survivors have utilized DIVO to address a great many types of needs. The 

following are just a few examples that illustrate the kinds of needs DIVO practitioners 

have learned about and responded to. 

Emotional needs- In one ·case both the prosecutor and defense team had turned over 

three times which resulted in significant delays and the victim survivors, some of whom 

were also fact witnesses, having to undergo many of the same processes and 

procedures multiple times. When given the opportunity to think about needs that might 

be met by the defense, the victim survivors requested the resumes of the entire defense 

team- their position being that they had been "investigated" so much that it was only 

fair that the defense team reveal themselves in a similar manner. The VOS worked with 

the attorneys to expand their resumes to include personal information such as marital 

status, number of children, and community and church involvement. 

Information about the defendant - In a case that had been unsolved for more than 

two decades, the defendant, when finally identified and charged, was found to have 

significant health problems including leukemia. The victim survivors requested that the 

defendant be examined by a department of corrections doctor and the defendant's 

health report shared with them. The defense sought and was granted judicial approval 

for the examination and the ensuing medical report was forwarded to the victim 

survivors. 

Issues of courtesy- In a particularly high profile case the defense attorney making 

closing arguments invited his spouse and high school aged children to be in court that 

day. Somehow learning of these plans, a friend of the victim survivors contacted the 

VOS, who in turn contacted the defense attorney to relay the family's feeling that by 

inviting his own family, the victim survivors' suffering was being made even more of a 

public spectacle than it already was. The attorney expressed his apologies and, while 

his wife did come to court that day, his children did not. 
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Issues of procedure- In several instances victim survivors have requested that they 

be notified by the defense at the time motions are filed so that they don't have to learn 

about them in the media. 

Issues of strategy- In one case in which DIVO was used the family of a young woman 

who was murdered wanted to know how the defense attorney could "live with himself" 

defending someone who could commit such a heinous crime. With their agreement that 

they would accept a response, the attorney crafted a very thoughtful letter explaining 

that his motivation was not getting his client off as much as it was making sure that the 

government played by the rules and met all its obligations before taking away his 

client's liberty. The letter talked about what had interested him in the law in the first 

place and also noted that if he did his job right, there would be fewer grounds for 

appeals in the future. After the sentencing, the family approached the defense attorney 

in court and thanked him both for the letter and for doing such a good job defending his 

client. 

Return of property- In one case involving a domestic violence homicide, there had 

been a period of time between the murder and the defendant's arrest during which he 

discarded many of his wife's belongings and moved out of their apartment. The victim's 

parents very much wanted to get their daughter's scrapbook albums- a request they 

made through their VOS. Initially the defendant said he'd thrown them out. Over the 

course of some weeks he changed his story about the albums but his attorney was able 

to work with him and help him to see that cooperation might be to his benefit. The 

defendant acquiesced and through his attorney, got a message to a friend who was 

storing several boxes to release the boxes to the parents. Although the boxes 

contained only some of the albums (some were never found), they also contained other 

personal items that the parents were happy to have back. 

Questions about the crime- In a double homicide neither the police investigation nor 

medical examiner's report could say with any certainty which of the victims had been 

shot first. Understandably, this was information that was important to the families 

involved and they asked that the defendant be allowed to answer the question. The 
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defense team carefully considered the request and allowed the defendant to answer the 

question. 

It's important to note that several of these examples don't involve significant challenges 

to issues of defense and defense strategy, which is a common concern raised by 

defense attorneys. However, it's also important to note that a defense attorney will 

never know if there is an issue that they can address unless they ask. Moreover, even 

when the request does impinge on zealous advocacy, giving careful consideration to the 

request as opposed to the more reflexive response of "no" may ultimately result in a 

response that can still meet some or all of the victim survivor's needs without 

compromising the work of the defense. 

Training Defense Attorneys 

Training defense attorneys about DIVO requires a focus on potential benefit. Whether 

discussed elsewhere in the manual. 
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the training lasts an hour, a half day or a full day, 

participants will be most interested in how DIVO 

can help them do their job or gain benefit for their 

client. Appendix 7 contains agendas for trainings 

of different lengths and supplemental power 

points. Contact the state bar association to see if 

continuing education credit can be provided for 

attendees. 

This manual contains the information needed to 

conduct a training. It is recommended that at 

least one trainer be an attorney in order to 

respond to specific legal questions that arise. 

Many of those issues have already been 



Trainers must remember that DIVO is going to be a very new concept to most attendees 

and challenging to take in all at once. It might help to ask the audience if anyone has 

ever reached out to victim survivors either formally or informally and how they felt about 

that experience. Often attorneys will recall a time when that happened, or even a time 

when the victim survivors made an overture to them. 

Remind attorneys that something as simple as knowing whether and how victim 

survivors wish to be acknowledged by defense counsel is one less thing they have to 

worry about when in court and DIVO often helps clarify that. In fact, anything that 

reduces tension, even minimally, is going to make their job that much easier. 

Acknowledge that they are likely interested in doing their job in ways that don't inflict 

additional and unnecessary harm. 

Appendix 8 contains pre and post surveys that can be used as-is or adapted for your 

evaluation purposes. In pilot trainings of defense attorneys conducted by IRJRD, more 

than three-fourths of respondents showed an increase in post-test scores over pre-test 

scores. Areas examined include familiarity with the DIVO process, familiarity with the 

experience of victim survivors, overall knowledge of DIVO and source of information, 

prosecutor attitudes related to DIVO, and defense attorney attitudes related to DIVO. 

Summary 

DIVO offers defense attorneys a mechanism that, for the first time, opens access to 

victim survivors and provides an opportunity to respond in compassionate and 

meaningful ways to the harm they carry as a result of the crime forced upon them. This 

privilege has the potential to elevate the quality of defense practice, particularly in 

homicide cases. More importantly, this privilege expands significantly victim survivors' 

chance to get deeper needs met-needs that when unaddressed can impede their 

healing for years. 
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DIVO will not happen overnight. It requires vast changes in mindsets for acceptance 

and particularly so for defense attorneys who, until now, have seen the strength of their 

advocacy as dependent on zealously maintaining a singular focus on the defendant. 

Rather than weakening their position, DIVO offers defense counsel an additional tool 

that broadens the scope of what is possible and potentially increases the options for 

defendants. As stated by Richard Burr, "If we fail to act with compassion toward the 

victim survivor, we cannot ask that same compassion be shown our client." 
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AFFIDAVIT OF TONY P. 

TONY P., being duly sworn, deposes and says upon penalty of perjury thereof: 
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1. My name is Tony P. I am a Victim Outreach Specialist and as such, engage in defense
initiated victim services in criminal cases commonly referred to as Defense-Initiated 
Victim Outreach {DIVO). 

2. I have been trained as a Victim Outreach Specialist through the Institute for Restorative 
Justice and Restorative Dialogue, University of Texas at Austin. That training consists of 
40 hours of restorative justice, capital punishment proceedings, working with victim 
survivors, and collaborating with stakeholders in the criminal justice system. 

3. I hold a Bachelor's degree in Psychology from the University of Virginia and a Master's in 
Clinical Psychology from Sam Houston State University. In addition to these degrees I am 
a trained mediator and have undergone training through the Texas Department of 
Criminal Justice in Victim-Offender Mediation/Dialogue and completed the certificate 
program through the Virginia-based Eastern Mennonite University's graduate school in 
Conflict Transformation and Peacebuilding. 

4. I have worked with victims of crime throughout my career as a clinical psychologist both in 
private practice and through the Oak Bend County Rape Crisis Center. I serve as a 
volunteer mediator at the Oak Bend Dispute Resolution Center and am on the board of 
directors of that association as well as the Texas Association of Mediators. I also 
coordinate the restorative justice ministry of Oakview Methodist Church in Oakview, 
Texas. 

5. I have been contacted by Attorney 1 and Attorney 2, counsel for Mr. Defendant, who has 
been charged in the death of Victim. Defense counsel and I have discussed utilizing 
Defense-l_nitiated Victim Outreach in this case and based on my training and experience I 
believe this service to be an appropriate one to offer to the family of Ms. Victim. This 
service will enable the Victim family, should they choose, to have a victim-sensitive 
mechanism by which they may communicate any needs they may have that the defense 
may be in a position to address. 

6. In my role as Victim Outreach Specialist I will coordinate an introduction letter from the 
defense team to the Victim family, follow up with them to identify their needs, and serve 
as a conduit between the Victim family and the defense team. Beyond the initial 
communication, all further communication with the defense team, if any, will be at the 
request of the victim family. I will relay those communications to the defense team and 
the response of the defense team back to the victim family. 



FURTHER AFFIANT SAYETH NOT. 

Tony P. 

Sworn to, before me, this ___ day of June 2010. 

Notary Public- State of Texas 
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FEE SCHEDULE 

Generally Defense-Initiated Victim Outreach (DIVO) can be conducted for approximately 15-20 hours 
of expenses. Exceptions to this general rule may occur if there are a large number of family members 
who wish to participate and I or if communications extend for a significant period of time. The offer 
of at least one face-to-face meeting is customary. 

Initial meeting with defense team 
4 hours @ $75 an hour 

Travel expenses 
Mileage 

Meeting with survivor family 
3 hours travel @ $25 an hour 

Direct services 
4 hours @ $75 an hour 

Travel expenses 
Mileage 

Ongoing communication with family I defense team 
16 hours @ $75 an hour 

Postage 

TOTAL 
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$300 

$25 

$75 

$300 

$120 

$1,200 

$50 

$2,070 
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No. 

STATE OF TEXAS § 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

vs. __ JUDICIAL DISTRICT 

____ COUNTY, TEXAS 

ACCUSED'S MOTION FOR APPOINTMENT OF 
DEFENSE INITIATED VICTIM OUTREACH 

SPECIALIST IN CAPITAL CASE 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW [CLIENT'S NAME] in the above styled and numbered cause, by and through 

his attorney of record, [COUNSEL'S NAME], and respectfully moves the Court to appoint a Defense 

Initiated Victim Outreach Specialist to assist in the preparation of his defense, and in support thereof 

would show the Court as follows: 

I. 

Accused has a right to effective counsel. Effective assistance of counsel includes and extends to 

an obligation to make adequate investigation and preparation. 

II. 

The Court may authorize the defense to obtain investigative, expert, or other services that are 

"reasonably necessary for the representation of the defendant." The services of a Defense Initiated 

Victim Outreach Specialist are reasonably necessary for the representation of [CLIENT'S NAME]. 

III. 

Until recently, defense counsel in capital prosecutions viewed the surviving relatives of a murder 

victim as informal members of the prosecution team. Often seen for the first time in court hearings, 
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accompanied by law enforcement officers, victims' advocates and prosecutors, the survivors were not 

deemed approachable. The prosecution team reinforced this perception by conferring with the survivors 

and purporting to represent their interests- treating the survivors, at least informally, as their clients. 

IV. 

In the federal system, the appearance that homicide survivors are adjuncts to the prosecution team 

has been nurtured by programs within the Department of Justice designed to serve crime victims and the 

survivors of crime victims. Moreover, in federal capital prosecutions, the United States Attorney is 

directed to consult with survivors in the process of determining whether to seek the death penalty. The 

United States Attorneys Manual, § 9-10.060, "Consultation with Family of Victim," prescribes the 

following: 

The United States Attorney should consult with the family of the victim concerning the 
decision whether to seek the death penalty. The United States Attorney should include the 
views of the victim's family concerning the death penalty in any submission made to the 
Department. The United States Attorney shall notify the family of the victim of all final 
decisions regarding the death penalty. 

v. 

Similarly, within the State of Texas, the appearance that homicide survivors are adjuncts to the 

prosecution team has been nurtured by prosecuting attorneys. As the Court is aware, in most Texas 

jurisdictions, including this District, the staff members of the prosecuting attorney's office include a 

victim impact coordinator, whose duties in theory are designed to serve crime victims and the survivors of 

crime victim. 

VI. 
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Over the past five years, the capital defense community has come to realize that the traditional 

view of survivors as clients of the prosecution is a mistake, both from the perspective of survivors and 

from the perspective of counsel's ability to defend clients zealously. See Richard Burr, Litigating with 

Victim Impact Testimony: The Serendipity that Has Come from Payne v. Tennessee, 88 CORNELL L. 

REv. 517 (2003) and Mickell Branham and Richard Burr, Understanding Defense-Initiated Victim 

Outreach and Why it is Essential in Defending a Capital Client, Hofstra Law Review, Vol. 36, No. 3 

(Spring,2008). 

VII. 

From the perspective of survivors, survivors are neither members of the prosecution team nor the 

clients of the prosecutors. They have suffered an egregious, immeasurable loss through no fault of their 

own. While they have an interest in seeing that whoever is responsible for this loss is identified and held 

accountable, this is not the only interest they have that the judicial process might address. Survivors also 

have a need for information, including the need to know: Why was my loved one murdered? What did 

my loved one experience in the course of being killed? What did he or she say and do before death came? 

What is going to happen in the prosecution? How long will it take? What are the steps that must be taken 

before the prosecution is over? What is going on in the prosecution at any particular time? 88 Cornell L. 

Rev. at 526-527. 

VIII. 

Further, survivors have a need to "get through the prosecution with as little re-traumatization as 

possible." !d. at 527. Yet the judicial process is rife with opportunities force-traumatization: 
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Every court proceeding creates the risk that survivors will relive the experience of 
learning of their loved one's murder and re-experience, empathetically, the murder itself. 
This problem is often at its worst during the trial, where the details of the murder are 
revealed publicly. If a death sentence is imposed, every post-conviction proceeding and 
development poses the risk of further traumatization. Indeed, because post-conviction 



proceedings usually span a number of years, the cycle of continuing re-traumatization 
may also extend for many years. 

!d. 

IX. 

Moreover, survivors' interests in seeing that whoever is responsible for the loss of their loved one 

is identified and held accountable vary from survivor to survivor. Some do not care what kind of 

punishment is imposed on this person. Some do. Some want the death penalty. Some do not; some 

would even be aggrieved if the death penalty were imposed. Most want some assurance that the offender 

will not hurt anyone else. Some want to meet with the offender. Some do not. 

X. 

While the prosecution can respond to some of these needs, only the defense team and an Accused 

can respond to others. For example, the information that is often uniquely within the domain of the 

defendant and defense team includes information about the victim's last moments and last words, about 

why the murder happened, about why the victim was singled out, and about what the defense lawyers are 

doing to defend their client and why they feel like they have to defend their client in the way they are. To 

be sure, attorney-client confidences and the need to protect clients from self-incrimination - as well as the 

need to defend on the basis of doubt about guilt - may shape the way the defense can respond to these 

needs of survivors. However, the potential for the defense to be helpful to survivors is always there. 

XI. 

Moreover, only when the prosecution and the defense act together can some of the needs be met, 

such as the need to have the judicial process come to a final conclusion quickly so that the survivors can 

tend to the inner work they must do to live with the loss they have suffered. 

XII. 
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From the perspective of defending clients zealously, defense counsel make a mistake if they cede 

exclusively to the prosecution the opportunity to develop a relationship with the survivors. Unless they 

develop a relationship with survivors, the defense may never know the broad and diverse range of 

interests and needs that survivors feel and are able to articulate. They may never know, for example, that 

the survivors want the judicial process to be over quickly and would be amenable to a disposition of the 

case by plea bargain. They may never know the particular suffering that the murder has brought into the 

survivors' lives, and how they might respond compassionately to their suffering, rather than insensitively, 

due to ignorance. They may never know that the survivors would like to meet with their client and, 

through that contact, begin to come to some peace about what has happened. They may never know that 

the development of a relationship based on respect and compassion for survivors may help survivors feel 

less like distraught bystanders and more like real participants in a process which usually affects them 

profoundly. 88 Cornell L. Rev. 517-518,527-529. 

XIII. 

To be able to reach out to homicide survivors, defense lawyers need the assistance of a specialist

a victim liaison, who by training and experience knows how to approach and develop a relationship with 

survivors with appropriate respect for their plight, their suffering, and their fears. See Commentary to 

ABA Guideline 10.9.1 ("approaches to the victim's family should be undertaken carefully and with 

sensitivity" and "[defense counsel] may consider seeking the assistance of ... a defense-victim liaison ... 

in the outreach effort"). They are sent out with only one goal: to develop a relationship with, get to 

know, and serve as bridge between, the defense and the survivors so that the needs ofthe survivors can be 

considered, addressed and met, if possible. They are not sent out to manipulate or in any manner take 

advantage of victims. How the relationship develops and the fruits of that relationship are solely 

determined by the interests of the survivors and the ability of the defense - and in some instances the 

prosecution -to meet those interests. 
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XIV. 

In one recent case, defense based victim outreach specialists developed a mission statement to 

assist survivors in understanding what they sought to do. That statement captures succinctly the mission 

of defense-based victim outreach specialists in any capital case: 

MISSION OF DEFENSE-BASED VICTIM LIAISON 

The mission of the victim liaison is to meet the needs of victims that can be addressed 
through a relationship with the defense team. The victim liaison works on behalf of 
victims at the request of the defense team. Victim liaisons are professionals guided by 
the values embedded in the philosophy of restorative justice. Restorative justice 
encourages offender accountability, seeks opportunities for victims to play a more central 
role in the process through which criminal charges are resolved by the courts, and seeks 
to address the needs of both the victim and the offender that can be met during the 
judicial process. 

XV. 

The defense attorneys representing [NAME OF CLIENT] recognize the adversarial nature of the 

legal process and the potential of that process to re-traumatize victims. In an attempt to ameliorate this 

source of trauma, the attorneys have sought the assistance of trained victim outreach specialists to bridge 

the gap that often exists between victims and the defense team. Victim outreach specialists provide an 

opportunity for victims to have access to the defense team, which has historically not been available. 

This allows for victims to have interaction with both the prosecution and defense teams to address the 

victims' questions, concerns, and needs. 

XVI. 

In keeping with these principles, the declaration of the victim liaison whom the defense seeks to 

retain, [NAME OF VOS], attached hereto as Appendix A, explains the work that will be done in relation 

to the survivors of [THE NAMES OF THE DECEASED VICTIM(s). Estimated costs of the victim 
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liaison's work during the pre-authorization period are [$ ], based on the time and expenses set forth in 

attached declaration. 

XVII. 

PRAYER 

WHEREFORE, counsel for [NAME OF CLIENT]respectfully request that they be authorized to 

retain the services of [NAME OF VOS] as a victim liaison in this case, and to be able to expend up to [$], 

such funds to be immediately made available to counsel for the services and expenses as set out above. 
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Respectfully Submitted, 

[SIGNATURE BLOCK FOR COUNSEL] 



No. 

STATE OF TEXAS § IN THE DISTRICT COURT 

vs. 
§ 
§ __ JUDICIAL DISTRICT 
§ 

§ COUNTY, TEXAS 

ORDER ON MOTION FOR APPOINTMENT OF 
DEFENSE INITIATED VICTIM OUTREACH SPECIALIST 

On this date the above Motion for Appointment of A Defense Initiated Victim Outreach 

Specialist was heard by the Court. The Court is of the opinion that the Motion should be GRANTED and 

it is ORDERED that Counsel for [NAME OF CLIENT]is authorized to expend funds to secure [NAME 

OF VOS] as Defense Initiated Victim Outreach Specialist, and it is FURTHER ORDERED that the Court 

has authorized immediate payment of $ __ _ to be held in trust by defense counsel for the 

payment of fees and expenses incurred by the Victim Outreach Specialist. 

SIGNED this ___ of _______ , 20 __ . 

PRESIDING JUDGE 
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Defense-Initiated Victim Outreach (DIVO) 
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The University of Texas at Austin School of Social Work 
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1. 

Defense-Initiated Victim Outreach (DIVO) 
INBTITUTF FOR R&BTORATIY& vUBTICf' 

ANP R&BTORATIY& PIA/.0(/Uf' 

Memorandum of Understanding 

__________ _,Defense Attorney, and----------

Victim Outreach Specialist, agree that the Defense Attorney will send a letter to the victim 

survivor(s) introducing DIVO and indicating that Victim Outreach 

Specialist, will be in contact by letter. 

2. Within seven days, the Victim Outreach Specialist will send a follow up letter referencing the 

Defense Attorney's letter to the victim survivor(s), describing DIVO services, and offering a 

person-to-person meeting to discuss the victim survivor(s)' judicial needs. 

3. By entering into the DIVO process the Defense Attorney agrees to the following provisions: 

a. The Defense Attorney will respond to all requests made by the victim survivor. It is 

understood that the degree to which the Defense attorney is able to comply with the 

request(s) may vary depending on circumstances, including the rights of the accused 

and trial strategy. However, some response will be made. If the needs of the survivor 

cannot be met by the defense, the survivor will be so informed. 

b. The Defense Attorney will not call the Victim Outreach Specialist to testify before a jury 

nor subpoena any records the Victim Outreach Specialist has created or obtained in 

relation to the case. An exception may be made as needed in support of a funding 

motion. 

c. The Defense Attorney will keep the Victim Outreach Specialist apprised of all significant 

developments in the case with the caveat that information that cannot be shared with 

the victim survivor(s) will not be shared with the Victim Outreach Specialist. Significant 

developments are those things that would impact the VOS I victim survivor relationship 

such as hearing dates or a plea agreement. 

d. The Defense Attorney will neither ask nor expect the Victim Outreach Specialist to 

convey information from the defense to the victim survivor(s) except in response to 

specific requests made by the victim survivor(s). 

e. The Defense Attorney will obtain approval for funding and payment from the court at 

reasonable intervals. 

f. The Defense Attorney will not contact the victim survivor at other times or in other ways 

except as needed to conduct an investigation. The Victim Outreach Specialist will be 

notified if the victim survivor is going to be contacted as part of the investigation. 



4. By entering into the DIVO process the Victim Outreach Specialist agrees to the following 
provisions: 

a. The Victim Outreach Specialist will communicate the number and dates of contact, if 
any, with the victim survivor at least on a monthly basis. 

b. The Victim Outreach Specialist will provide to the defense copies of any documents 

given or sent to the victim survivor. 

c. The Victim Outreach Specialist will serve only as a conduit for information between the 

Defense Attorney and the victim survivor(s). Except in consultation with the attorney, 

the Victim Outreach Specialist will not attempt to answer questions of the victim 

survivor(s) or respond to issues based on public and non-privileged information he or 

she may have in order to further the relationship between the victim survivor and the 

defense. 

d. The Victim Outreach Specialist will keep confidential information shared by the victim 

survivor except to the degree that the victim survivor has specifically granted permission 

to the Victim Outreach Specialist to share communications with the Defense Attorney. 

e. The Victim Outreach Specialist will invoice the Defense Attorney monthly for services 

and will communicate on a timely basis with the Defense Attorney if it appears that 

services beyond those initially contracted for may be needed. 

f. The Victim Outreach Specialist will provide the Defense Attorney with affidavits or 

supporting documents reasonably necessary to obtain funding approval and payment 

from the court and county including testimony as needed solely for this purpose. 

Defense Attorney 

Victim Outreach Specialist 
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The University of Texas at Austin School of Social Work 

Defense-Initiated Victim Outreach (DIVO) 
IN8TITIITF FOR Re8TORATIY& tii/8T/Ce 

ANP Re8TORATIY& PIA/.0(/1/e 
Potential questions during attorney meeting 

Significant dates- date of death, victim's birthday, etc. 

Do you have a copy of the obituary? 

What news coverage? 

Spelling of defendant's name, victim's name 

Names & attorneys for co-defendants 

Who is the prosecutor & victim advocate? 

Does the prosecutor know you are seeking DIVO services? 

Is there a confession that is publicly known? 

Community I political ramifications 

Family members: 

Are any fact witnesses? 

Is there a spokesperson? 
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Make clear: 

You will be mentored (define) 
All aspects of your work will be coordinated through UT 

Find out: 

How and when you can expect to be paid 
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One Hour Training - Defense Attorneys 

Wttat is OIVO? 
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2 min - Welcome and introduction of trainer(s) 

Introduce trainers 
Introduce topic 

o Information about DIVO 
o DIVO's history 
o Principles of DIVO 
o How DIVO engages victim survivors and defense attorneys 
o Practices 

Indicate how you want to handle questions 

2 min - Description of DIVO 

A mechanism by which victim survivors may have access to the defense in order to 
address interests and needs that can only be met by the defense. 
We will see how victim survivors do have needs that likely cannot be met in other ways 
That interaction is through the use of a trained person called a Victim Outreach 
Specialist 

3 min- History of DIVO 

Trial ofTimothy McVeigh - Oklahoma City bombing 
o Defense aware of the significant harm, wanted to reach out 
o Consulted with Howard Zehr and his graduate assistant- Tammy Krause 
o Minimal outreach in that case but became a practice in federal death penalty 

cases 
Burgeoning interest in DIVO in state cases 

o Early DIVO practitioner Pamela Leonard spending time responding to state 
cases 

o In conjunct ion with her position at Georgia State University's School of Social 
Work began implementing DIVO in Georgia 

o Received funding from Bureau of Justice Assistance (BJA) to implement DIVO in 
Texas and Louisiana 

DIVO used in capital cases, non-capital homicides and other types of crime 
History and use of DIVO in your state I region 
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2 min- Principles underlying DIVO 

Restorative Justice principles help us to understand what to do with this relationship 
o Harm is to be identified and addressed 
o Some harms can only be addressed by the offender 
o The defense may have to serve as proxy for the defendant through most, if not 

all , criminal justice proceedings 

7 min -Involuntary Relationship 

Crime, especially murder, creates an involuntary relationship between the victim and 
the defendant. 

o This destructive tie has profound consequences for victim survivors' ability to 
cope and move on from the crime. 

o DIVO seeks to acknowledge that relationship and the corresponding obligation 
for the defense, as proxy for the defendant, to respond to victim survivors' 
needs for information, accountability, and the redressing of the harm done to 
the extent possible. 

o In many cases there's a literal relationship- ties of kinship or other relationship 
Unfortunately, our criminal justice system is not set up to acknowledge or respond to 
that relationship in a meaningful way. 
In fact, the focus on process versus outcome largely prohibits acknowledging or acting 
upon the relationship 
Ask audience if anyone has reached out to victim survivors either formally or informally. 

o How was that experience? 
o If positive, affirm the value of reaching out 
o If negative, identify ways in which DIVO might have resu lted in a better 

outcome 

6 min- DIVO's dual emphasis 

Victims often expect the justice system to meet their needs for: 
o Safety 
o Vindication 
o Information 
o Truth 
o Empowerment 
o Accountability 

Unfortunately, the criminal justice system is not designed to address these needs and 
victims are often profoundly disappointed and frustrated when these needs aren't met 
Most court proceedings unfold in such a way as to entirely avoid addressing these issues 
DIVO serves to address these needs 
Similarly, defense attorneys are finding that treating victim survivors as adversaries 
doesn' t provide much of a payoff 
DIVO provides a principled way for defense counsel to do something with their own 
reactions to the damage that has been done 
But it allows them to avoid the potential problems that come with direct contact 
through the use of a trained specialist who doesn't have other responsibilities to the 
defense 
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4 min- Reasons to initiate contact 

The victim survivor may have a need that can be met by the defense 
Contact with survivors as essential to the investigation of a case 

o ABA guidelines notes : Guidelines 10.9.1(b)(7) & (S)(g): In connection with plea 
discussions, counsel "should know and explore with the client" both the 
"concerns of the [survivors]" and possible "concessions the client might offer 
such as ... Meetings between [survivors] and the client" and "a public 
statement o[f] remorse, or restitution" 

Failure to initiate contact means 
o The victim survivor' s only source of information and input is the government 
o Options and considerations generally are only explored within the context of a 

relationship and without it, no possibility of developing options 
o The notion of "victim outrage" which often drives prosecution might have been 

neutralized in some form 

3 min - Examples of victim survivor needs 

Information about the defendant I defendant's family 
Information about the crime 
How the victim survivors wish to be acknowledged in court 
(Be prepared to give an example of each. The manual offers some examples if trainer 
does not have stories.) 

Remember: there is a great deal of empowerment to be able to compel the defense to respond 
to a request. 
3 m'in- More examples of victim survivor needs 

Return of non-evidentiary property 
Questions about defense strategy 
Why the need for the process in the event of a confession 
Input into a plea 
(Be prepared to give an example of each. The manual offers some examples iftrainer 
does not have personal experiences from which to draw.) 

1 min - Role of victim survivor at trial 

Victim survivor may be witnesses in either or both the culpability or sentencing phase 
Victim survivors may have influence over the prosecutor's charging decision and 
sentencing options 

o ABA Guideline commentary: Contact with the family of the victim is often "[a] 
very difficult but important part of capital plea negotiation." 
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6 min- DIVO's Implementation locally 

Personalize this to your area but considerations may include: 
o How it came to be used in the area 
o Where it is housed 
o Who runs it- their backgrounds and training 
o Buy-in from stakeholders 
o How VOS are recruited and trained 

5 min- Working with a VOS 

Selection 
o Care is given to insure a good "match" to victim survivors 
o Want to avoid as many unnecessary obstacles as possible 

Independent work 
o Emphasize necessity of independent work 

MOU 

• it's the tool that allows for the creation of a trustworthy relationship 
with the victim survivor 

o Codifies the agreement for both the defense and VOS 
o Can be modified for unique circumstances 

Collaboration 
o Contact with prosecutor-based advocate is made 

Avoids reactivity 
• Victim survivor will likely contact their advocate 
• Advocate and VOS may be able to work together 
• Models a less adversarial process DIVO seeks to create 

o Alerting prosecutor is encouraged 
Mentoring 

o VOS will be mentored (by whom?) 
• Provides support, clarity, advice and resources 
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5 min- Frequently asked questions- DIVO 

Is DIVO an anti-death penalty initiative? 
o No, although it's most commonly used in capital cases as that's where funding 

is most likely to be approved 
o Recognize that in death penalty cases if there's any movement, it's going to be, 

by definition, away from the death penalty - but that doesn't make it an anti
death penalty initiative 

o DIVO should be used regardless of the victim survivor's position on the death 
penalty 

o DIVO's function is to get the victim survivors' needs met 
Why can't a member of the defense team be used instead? 

o The defense team member's priority of defending the client would make 
confidentiality and victim focus impossible 

When does DIVO happen? 
o DIVO can be used generally at any point in the process although if very early on 

(especially in homicide cases) victim survivors may be unable to reflect on 
needs and if right at the end, viewed as a last minute defense tactic 

Why capital cases? 
o A reflection of both its history and likelihood of fund ing 
o Philosophically DIVO can be used in any kind of case 
o Some VOS willing to engage in DIVO pro bono in other kinds of cases 
o Give examples of any non-capital cases in your area 

What's in it for the defense? 
o Review slide eight 

• The victim survivor's only source of information and input is the 
government 

• Options and considerations generally are only explored within the 
context of a relationship and without it, no possibility of developing 
options 

• The notion of "victim outrage" which often drives prosecution might 
have been neutralized in some form 

o It can reduce tension at court proceedings 
o It's a principled way for defense to "do the right thing" 

2 min- Frequently asked questions- VOS 

How does the VOS get paid? 
o Unless client funded, through a funding motion through the court along with 

other funding motions 
o The VOS will submit invoices to either you or the court, depending on local 

practice 
Can the VOS testify? 

o No, part of the agreement entering into DIVO is that the VOS will not testify 
nor can records be subpoenaed 

How do I hire a VOS? 
o Discuss local practices 

10 Minutes Q&A 
Thank you! 
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Half Day Training - Defense Attorneys 

Any of the above slides can be expanded and I or discussed in greater detail 
Bring in a victim survivor (or a panel of survivors) to tell their story 

o How they were impacted by the criminal justice system 
o How DIVO assisted them 
o If DIVO was not used I available, what might they have wanted from the 

defense 
Bring in someone to speak on trauma 
Ask a defense attorney who has used DIVO to lead a case study discussion 
Incorporate the following additional slides I topics as desired 

Talking with defense attorneys 

Obstacles to outreach 
o Past attempts have gained nothing 
o Victim survivors always want the maximum penalty 

During outreach 
o Victim survivor's anger and pain 
o Determining what to say 

After outreach 
o Continuing to zealously represent client 

Be prepared with anecdotes and suggestions for handling for each of these scenarios. 

The criminal justice system's impact on survivor 

New research shows negative effects on victim survivors going through the criminal 
justice system- even those who receive services and choose to participate 

o Underscores the negative impact ofthe adversarial process 
o May be an outcome of not getting their needs met as expected 

PIN Pyramid 

Another way to think about interests and needs and how those aren't typically 
addressed by the criminal justice system is the model of the PIN Pyramid 
Comes from conflict theory 
People in conflict are usually at the Positions level 

o The criminal justice system very much keeps people at this level 
o Winning at this level is getting the most of what's at stake- time in prison, 

restitution, death over life, etc. 
Positions typically represent Interests- what the person really wants but may not be 
articulated 
For victim survivors that may be vindication, accountability, information, etc. 
Needs are what the person must have at a fundamental level 
For victim survivors that may be respect, the ability to trust, a belief in a just world, 
cessation of fear, etc. 
For example: a victim survivor may be resisting a plea bargain because they believe their 
"day in court" will give them the "truth" about what happened. In fact, a trial is not 
likely to provide that kind of information. So perhaps their interest is information which 
represents a fundamental need to reestablish control after a traumatic experience. 
Is there some other ways that the victim survivor's interests and needs could be met? 



Full Day Training - Defense Attorneys 

15 min- Welcome and Introductions 

30 Min -Origins of DIVO 
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Why have we not, until recently, attempted outreach to victim survivors? 
We fear their anger and pain 
Victim survivors can be a challenging population to serve. Their very 
justified rage and hurt may get directed toward those who cross their paths , 
regardless of whether or not they were involved in the harm. As proxy for 
the defendant and I or as a party to the criminal justice system , defense 
attorneys are especially vulnerable targets. In addition , many victim 
survivors want things from representatives of the system that they cannot 
provide even if they wanted to , or have expectations about the process that 
are unrealistic or inaccurate, and that may provoke ire. 
We don't know what to say after we express sympathy 
If a defense attorney does make a gesture, then what? It's hard to predict 
how the expression of condolence might be taken and what will be 
appropriate after that. Concern about it being taken the wrong way, about it 
being clumsily expressed, about what to do if it does lead to an exchange, 
are enough to make anyone reluctant to try. 
We fear what being open to survivors will do to us in terms of trying to 
defend our clients zealously 
Defense attorneys may be concerned that victim outreach will somehow 
negate zealous advocacy for their client. It can be difficult to imagine that 
any gain for the victim survivor won 't also result in a loss for the defendant. 
The adversarial process helps to insure that roles and boundaries do not get 
blurred . 
We have tried and have gained nothing for our clients in the past 
Some defense attorneys can point to cases where victim outreach either 
didn 't bear any fruit for their client or may have actually created problems. 
Especially with something out of the ordinary, most people are reluctant to 
try it in the first place and will be even more reluctant to try it again if their 
first effort was unsatisfactory. 
We have never had a case where the victim survivors did not want the 
maximum penalty 
It may seem as though all victim survivors want the maximum penalty (and 
then some). The media, victim groups, the legislature, and the DA's office all 
seem to be in collusion to invoke the maximum penalty possible in every 
case. 

May want to ask audience member to share their own views 
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How have we overcome this? 

DIVO was conceived during the prosecution of Timothy McVeigh , the 
mastermind behind the bombing of the Murrah Federal Building in Oklahoma 
City. 
Although committed to assuring McVeigh's constitutional rights, the defense 
team was keenly aware of the enormity of suffering- 168 dead and nearly 
700 injured. 
From a strategic standpoint , the defense team knew that victim impact 
evidence was going to be a factor as well. Many of the victim survivors were 
going to be a direct part of the process and many more wanted information 
and input. 

Why in McVeigh? What happened? 

Like all Americans, the defense team was impacted by this event. According to 
Richard Burr, the enormity of suffering cried out for some kind of response. 
No blueprint for how to do this- even disagreement among those on the defense 
team. 
Defense team contacted Dr. Howard Zehr of Eastern Mennonite University. 
Considered the "father of Restorative Justice" within the Un ited States. 
Dr. Zehr met with the defense team along with his graduate assistant- Tammy 
Krause (rhymes with mousy) 
The defense team learned about restorative justice principles and as a group 
developed a strategy for outreach to victim survivors. 

Why in McVeigh? What happened?- can't . 

It was very clear that both the injured and survivors of those killed were going to be 
part of impact testimony. 
The defense began to recognize that it was possible (and for the sake of their client, 
necessary) to somehow disconnect punishment from harm. Th is could be 
demonstrated through outreach and response to the needs of victim survivors. 
Susan Urbach's story became an example of what th is might look like. Ms. Urbach 
was seriously injured in the bombing- severe facial scarring as a result of flying 
glass. During her testimony she was able to acknowledge how her scars were an 
indication of both harm and healing. Defense realized that outreach might make it 
possible for stories to be about more than harm and death- also stories about life, 
meaning, healing and moving forward. (A quote from her testimony can be found 
in the VOS training manual, pg. 43.) 
The defense did work to outreach to survivors but acknowledge that it was "too 
little, too late." 



Evolution of practice since McVeigh 

Richard Burr remains a strong proponent and spokesperson for DIVO. 
Tammy Krause continued to refine practices and train through Eastern Mennonite 
University- eventually entering the federal public defender system. 
DIVO used in the penalty phase in the Moussaoui case. 
It's routinely used in capital cases on the federal level. 
Increasing interest in using DIVO at the state level resulted in Georgia being the first 
state to implement DIVO at the state level with grant funding allowing for 
intentional implementation in Texas and Louisiana. 
Increasing practice of utilizing defense-based outreach in non-capital cases as well 
as non-homicide cases. 

90 min - DIVO Principles, Ethics and Practices for Defense Attorneys 
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Principles 

1. Crime creates an involuntary relationship between victim survivors and the person 
who committed the offense. 

Crime creates an involuntary relationship between the victim survivor and the 
offender. It's involuntary in the sense that it is forced upon victim survivors as a 
consequence of crime although it should be noted that in some crimes the victim 
survivor and the offender have a pre-existing relationship . 

o A. Victim survivors have needs that can be met only by the person 
responsible for the offense- needs for information, accountability, and 
putting right. 

• Research among crime victims suggest that victim needs are 
greatest in terms of information, compensation (putting right), 
emotional, participation, and protection. Many of those are 
things that can be addressed by the offender 

o B. The person respons ible for the offense has corresponding obligations to 
the victim survivors. 

• Relationships create obligations (next slide) 
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2. The principles of restorative justice help us understand what to do about this 
relationship. 

As stated in The Little Book of Restorative Justice for People in Prison: "Restorative 
justice philosophy starts with victims- the harms they experienced and their needs 
for repair. Helping an offender become accountable is a step toward restoring the 
victim . Offenders recognizing their obligations to their victims is the foundation of 
restorative justice." 
It' s important to note here that the focus is on repairing harm, not punishment. 
That's not to say that punishment might not be a part of accountability, but unlike 
the criminal justice system, it's not the focus of the restorative just ice system. 

3. DIVO is motivated by the recognition that the offender is obligated to address the 
harms caused by the offense, and that some of those harms can be addressed only 
by the offender. 
Again, information, accountability, and putting right are victim survivor needs that 
the offender can uniquely provide. Only the offender can answer key questions. 
Only the offender making restitution and repair- even if symbolic - counts toward 
issues of accountability in the mind of the victim survivor. 

4. DIVO recognizes that at least initially- and perhaps for the duration of legal 
proceedings -- the defense has to be the proxy for the client in addressing the 
harms caused by the offense. 
There are many reasons why the defendant may not be able to address the 
obligations resulting from the involuntary relationship but defense counsel can 
serve as proxy. 

5. The first task of DIVO is to understand the specific harms that survivors experie.nce. 
DIVO creates a principled way for defense attorneys to learn of harm. 

6. The second task of DIVO is to learn about the survivors' interests/needs, and to 
identify those that the defense can potentially meet. 
DIVO creates an opportunity for victim survivors to reflect on interests and needs. 
The criminal justice system may ask what they want to have happen- but that 
focuses on outcomes, typically related to sentencing. That's not to say that aspects 
of sentencing isn't part of meeting interests and needs, but often interests and 
needs can be met in other ways too. The need for information, for example, isn't 
likely to be related to any part of sentencing but may be an important interest. 
It' s hard to predict what might be identified because systemically, we have never 
asked these questions. 

7. Listening, learning, and responding- not advocacy on behalf of the offender- is 
the only agenda. 
It may be difficult to step out of the familiar advocacy role. But the very act of not 
having an agenda creates the greatest possibility of something positive happening 
for the client. 
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8. Providing information in response to the survivors' interests/requests, to the 
maximum extent possible, is the core process. This is possible in every case. 
The needs of victim survivors within the criminal justice process are similar 
regardless of the crime, charges filed or range of penalty. The defense can and 
should learn of those needs and attempt to respond appropriately in every case. 

9. Treating survivors with respect in every aspect of the case is essential. It is part of 
the obligation of putting right. 

10. Accountability and putting right can be addressed in pleas, taking into account the 
interests and needs of survivors through specific provisions of the plea agreement. 
More than 90% of criminal cases are resolved through a plea agreement. DIVO 
creates a mechanism by which victim survivor interests and needs can be met by 
the defense through elements of a plea agreement. Although there is nothing to 
prevent the state from bringing the interests and needs to the table, this assumes 
1) that the interests and needs are even known to the state, and 2) the same 
commitment to "putting right" coming from the state as from a defense-based 
process. 

Ethics 

1. Develop the relationship with survivors through an expert, victim outreach 
specialist (VOS). 
(Discuss qualifications for VOS in your area- training, education, etc.) 
In the adversarial process, going directly to the victim survivor increases the 
chances of frightening or angering them. Whoever reaches out must be able to be 
totally focused on the victim survivor rather than on advocating for the defendant. 
Making outreach as an advocate for the defense versus wanting only to know 
interests and needs, will likely thwart any possibility of a relationship. 

2. The VOS must be an independent expert retained by the defense, not a member of 
the defense team. 
Consistent with the ethics of many professions, DIVO seeks to avoid the 
complications that arise from dual roles or relationships both in terms of defense 
counsel as well as the victim survivor. The VOS cannot also serve another defense 
function and maintain the level of neutrality and victim focus the position requires. 
Similarly, the VOS's neutral position is undermined when the VOS has confidential 
knowledge about the defendant or the defense's strategy via other roles, but 
cannot share that with the victim survivor without undermining the work of the 
defense. DIVO work must be done by someone whose sole focus and agenda is to 
help the victim survivor identify needs that might be met by the defense, 
communicate those needs to the defense, and assist, as necessary, with helping the 
defense formulate a response. 

3. The VOS is to develop a relationship with survivors and to bring the defense team 
and defendant into that relationship. 
The job ofthe VOS is to create a bridge between the defense and the victim 
survivor. Their job is not to provide advocacy in the traditional understanding of 
that role as it is the defense's job to address interests and needs. The VOS seeks 
to make it possible for communication to take place between the two parties. 
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4. The VOS must be, and be allowed to be, victim survivor-centered. The only agenda 
is to learn from the survivors and to help the defense team and defendant respond 
to the survivors. VOS cannot advocate with survivors on behalf of the defense. 
The only agenda is to learn from the survivors and to help the defense team and by 
proxy the defendant respond to the survivors. The VOS cannot advocate with 
survivors on behalf of the defense nor is there any expectation that the victim 
survivor will meet defense needs and interests. Communication, therefore, is 
"one-way" in the sense that the VOS does not bring messages to the victim survivor 
from the defense except as a response to something the victim survivor has 
specifically requested. 

5. Detail the parameters ofthe relationship between defense team and VOS. 
Both the defense and the VOS must be clear as to the parameters of the work and 
that those parameters will be honored. Since the VOS' work differs from that of 
other experts that may be hired, the defense must be confident in the process and 
be able to trust the VOS. Similarly, the VOS must be able to trust that the defense 
will maintain DIVO principles. 

6. Defense team and VOS must have frequent and regular communication. 
- There must be regular communication but on the terms that are respectful of the 

victim survivor. While the VOS will not report back details as to the 
communications, the VOS will acknowledge that communications have been made 
even if the victim survivor has not made any requests. The VOS is also expected to 
maintain contact with the defense even if it' s to report that there's nothing new 
relative to the victim survivor. These expectations and preferences are usually 
spelled out in the MOU. 

7. The defense team must respect the VOS's relationship with survivors. 
The relationship is one that the defense will be invited into when the time is right. 
Remember that without defense outreach there is no possibility of a relationship so 
DIVO only increases possibilities. It does not impede them. The defense 

8. The defense team must trust that information communicated by survivors to VOS 
will be passed to the defense when the time is right. 
Defense attorneys are understandably interested in learning about anything that 
might be germane to their client's defense, which is another reason that allowing 
the VOS to operate confidentially can be a challenge. However, it's important to 
note that the likelihood of the victim survivor having knowledge or information 
significant to the case that will not be discovered some other way, is very small. 
Secondly, information that might be truly relevant that would not otherwise be 
accessible except through the victim survivor, would not be available to the 
defense anyway. Nothing is lost and through a relationship built on integrity the 
possibility of communication can be developed. 
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9. The defense team must respond to survivors' questions. 
In committing to DIVO, the defense also commits to responding to every request 
from the victim survivor in some fashion. That does not mean, of course, that the 
defense will not carefully consider their response within the context of their 
primary obligation to their client. It may be that only a partial response can be 
given. Even if the defense cannot respond to the degree that fully meets the victim 
survivor' s needs, there will be an explanation as to why and possibly details as to 
circumstances in which a fuller response could be given. 

10. The defense team and the VOS must work creatively and compassionately to meet 
survivors' concerns and interests. 
The key here is the defense's willingness to set aside their conditioning to withhold 
information in order to give consideration to the victim survivor's request. And 
although careful deliberation does not always result in acquiescence, experience 
has shown that the needs of victim survivors are often things that can be addressed 
with little or no impact on defense strategy. 

11. Zealous advocacy by the defense calls for victim outreach and is not compromised 
by victim outreach. 
DIVO does not impede zealous advocacy for the client and while it does not address 
the "how," ABA Guidelines in Capital Cases acknowledge the importance of 
victim outreach. (Next slide) 

ABA Guidelines 

Practical reasons for addressing this include the fact that victim survivors are 
involved. 

ABA Guidelines 

Most states give victims statutory rights related to input into plea agreements. At 
what point that happens and in what manner varies by state, but at least 22 states 
obligate the prosecutor to gain the victim survivor' s view concerning a proposed 
plea. (May provide more information relevant to your training area) 

ABA Guidelines 

Further direction as it relates to concerns of victim survivors. 

The paradox at the core of DIVO 

Two ways to put it 

Practices 

o The defense gains tangible benefits for the client only if the defense team 
works with integrity within the relationship it has with survivors, not if it 
seeks benefits for the clients from the survivors. 

o The defense has the best chance of gaining what it wants for its client by 
not seeking it . 
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Practices 
This slide will need to be individualized for your practice area 

Who are the VOS? 
Where is DIVO housed? 
Who are the key stakeholders and how have they influenced local practices? 
What checks and balances are in place? 

This slide may also need to be individualized for your practice area 
Request is made 

o How does someone go about finding a DIVO practitioner? 
Initial information gathered 

o What kinds of information is initially sought? 
Circumstances of the crime- when and where did it happen, who 
was killed, who survived, who witnessed, what precipitated the 
crime 
Information about the victim survivors- what is known about the 
victim survivors, i.e., relationship to the victim, age, race, 
socioeconomic status, education level, where they live now, 
primary language 

• Where the case is in the criminal justice process and the 
anticipated time-line 

How is aVOS assigned? 
How is funding usually obtained in your practice area? 

o Share funding motion template 
Face to face meeting to formalize agreement and strategies 

o To gauge compatibility and build trust 
The VOS operates independently of the defense attorney in ways 
somewhat different from other experts and consultants that may be hired. 
That the VOS may be talking with and even meeting with the victim 
survivor, yet not reporting back the substance of those contacts, requires a 
significant level oftrust in both the VOS and the DIVO process. A face-to
face meeting that allows all parties to become acquainted helps to develop 
the requisite trust. Simi larly the VOS must trust that the defense attorney 
is entering into the DIVO process with integrity and an accurate 
understanding of the process. 

o To review and secure the memorandum of understanding 
Generally the Memorandum of Understanding (MOU) is reviewed and 
signed at this meeting although some practitioners may prefer to wait 
until funding is secured before executing the MOU. If funding has not yet 
been secured and the MOU is signed, it's with the understanding that 
work will not commence until the court has approved funding. The 

o To reiterate expectations 
Reviewing the MOU also helps to reiterate expectations and activities of 
both parties. The MOU is a flexible document that can be adapted as 
needed. 

o To remind the defense attorney that the VOS will be mentored throughout 
the process or other ways in which checks and balances have been built in 
Describe how this works in your practice area. 

o To begin the process of engagement with the victim survivor once funding 
has been secured 
The VOS will begin collection additional information necessary to facilitate 
outreach to the victim survivor. 
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This slide may also need to be individualized for your practice area 

Initial letter sent by defense 
This letter is usually crafted by the VOS. 
Initial letter sent by VOS 
Phone call by VOS 
In-person meet ing 
Requests conveyed to defense 

Other important practices include: 
o DIVO is confidential 

All communications between the VOS and the victim survivor are 
completely confidential. This is a tool that allows the VOS to enter into a 
relationship with the victim survivors. Even if the VOS learns something 
that is potentially useful to the defense, that communication is not shared. 
The only exceptions are those things that the victim survivor specifically 
authorizes the VOS to pass along to the defense. By engaging in DIVO the 
defense attorney agrees not to use the VOS to gain "impressions" of the 
victim survivor, to pass along messages, or to explore possible concessions 
to the defendant. Neither the VOS nor their records may be subpoenaed 
by the defense. 

o Victim-centered 
By allowing the victim survivor to drive the process, it is their agenda and 
not the defense attorney's that remains core. 

o Transparent 
DIVO is intended to reduce the tension that arises out of the adversarial 
process and focus on interests and needs that likely will go unaddressed. 
The nature of an adversarial process calls for obfuscation versus 
revelation, denial of harm versus addressing harm, defiance versus 
remorse, exclusion versus participation, and control versus co llaboration . 
DIVO makes every effort to model a transparent, collaborative process 
that focuses on interests rather than positions. 

Utilizing DIVO in Defense Litigation 
Note that this section focuses on capital cases but the principles are the same for all types of 
cases. · 
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1. Giving survivors options to meet their needs increases the poss ibility of a life 
sentence for our clients. 
If all the victim survivor has is a relationship w ith the prosecutor, generally it's a 
zero-sum game, the focus is on getting the most of what's at stake. But if the 
victim survivor also has a relationship with the defense, the avenue for all kinds of 
other possibilities begins to open up. 
In the case of US vs. Cary Stayner, Stayner was charged in the death of Yosemite 
park ranger, Joie Armstrong. Defense-based services were offered to the family 
and Joie's mother responded. 

2. Survivors often become a force for settlement rather than a force for death. 
In this case the defendant was able to talk w ith the press from his jail cell. Efforts 
by the defense to get the judge to put a stop to it were denied by the court. These 
radio shows were providing quite a forum for the defendant that was extremely 
distressful to the family. Although the government was seeking death in this case, 
the family was willing to consider a settlement if certain conditions could be 
included. That those conditions were communicated via the VOS, the defense, and 
more importantly, the defendant, were able to consider them in a little bit different 
light than they likely would have if the stipulations had come from the government. 
The family wanted : 

o That Stayner not speak with the press without their permission. 
o That any money made by him as a result of the crime would go to a 

foundation created in Joie's name. 
o That Stayner would agree to meet with any member of the Armstrong 

family at any point in the future should any of them wish to meet with 
him. 

The conditions were accepted. 
3. If the case goes to trial, victim impact evidence takes on a different character. 

During victim impact testimony the defense does not have to sit and wish it would 
just end. The defense knows the story and knows the story of healing and 
recovery. The defense can be a part of helping people tell their whole stories, not 
just the parts pertaining to grief and loss. 

4. Life, rather than death, becomes a broad dynamic in a case. Humaneness, rather 
than retribution, motivates decision-making. 
The defense is able to welcome and honor the entire victim survivor story. The jury 
is asked to consider it all so the defense cannot fail to do so as well. 

Quote from coverage of US vs. Stayner 

Quote from coverage of US vs. Stayner 

Again, life, rather than death, becomes a dynamic. 



60 min -Victim Survivor Presentation or Panel 

60 min - Homicide Survivor Trauma 

60 min - DIVO as a Defense Response to Trauma 
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DIVO provides a means for victim survivors to have access to the defense if they want it 
All states provide for statutory, constitutional, or both, recognition that victims of 
crime are to be treated with respect and allowed to participate in the criminal 
justice process. Those provisions do not disqualify any part of the criminal justice 
system from meeting the expectations engendered by those provisions. 

DIVO concentrates on victim survivors and their needs, particularly those needs that can be 
addressed through a relationship with the defense 

Victim survivors often have needs that the defense is in the best position, or may 
be in the only position, to address. 

The PIN Pyramid comes from conflict theory but provides a useful model for understanding 
how DIVO can work 

Conflict theory suggests that most conflicts are kept at (and resolved to the degree 
possible) at the positions level. Two or more parties have different positions on 
some issue and one of the parties is going to prevail. Success at the positions level 
is getting the most of what's at stake: the most restitution, conviction of the most 
serious charges, the greatest penalty. The positions level is also a zero-sum game: 
the more one party gets the more the other party gives up. 

Interests are those things that positions generally represent but are not articulated. 
They are what are really wanted. For many victim survivors that's affirmation that 
what happened was wrong and that their losses matter. It may be having their 
questions answered and their crime-related bills paid . It may be learning 
something about the defendant and his or her family. It may be return of property 
or having access to crime scene photos. For some its criminal charges that reflect 
what actually happened, a punishment that makes sense, and an opportunity for 
wrongdoer to redeem him or herself. Some victim survivors may want an apology 
or for their deceased loved one to be called by their proper name. Interests can be 
that the prosecutor returns their phone calls and that the defense attorney stops 
ignoring them in the hallway outside the courtroom. 
Needs are the most fundamental- they are what the victim survivor must have. 
For many victim survivors needs include things like respect, cessation of fear, belief 
in a just world, the ability to trust, vindication, and control. 
Part of the process of DIVO is inviting victim survivors to reflect on what's 
important to them. This is not a process that is familiar to most of us and the 
criminal justice system is designed to keep everyone at the positions level where it 
operates most efficiently. It may take time for a victim survivor to be able to 
identify those things that are most important. 
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Interests voiced by Victims 

These are just some examples of the kinds of things victim survivors have wanted. 
look at the first one- "pay tribute to a loved one"- what are some ways the 
defense might be able to respond to that need? (Open for discussion) 

o Require something of the defendant such as proceeds going to a 
foundation such as in the Stayner case 

o How the person is referenced during court proceeding 
o Encouraging victim impact testimony 
o Arranging a time to meet with victim survivors to listen non-defensively to 

their pain 

Interest sometimes voiced by victim 

Keep in mind that few victims are going to pipe up and say they want to have a 
relationship with the defense. It's simply never been considered before and is 
outside what many can even imagine. But when asked, victim survivors do often 
indicate that some of what they need falls under the purview of the defense and if 
the possibility is presented to them, are open to the idea. 

Needs voiced by victims 

There is an assumption by many victim survivors that the criminal justice process 
will meet these needs. Unfortunately, the system does not usually succeed and 
arguably, is designed in a way not to meet these needs. 
The nature of an adversarial process calls for obfuscation versus revelation, denial 
of harm versus addressing harm, defiance versus remorse, exclusion versus 
participation, and control versus collaboration . 
DIVO offers a parallel path for addressing these needs. 

Why is DIVO needed? 

These characteristics of the criminal justice system help illustrate ways in which the 
interests and needs of the victim survivor may not be addressed. 

o They are not a party to the process 
o Justice is defined as an application of a process, not an inquiry of people 
o The adversarial process is a zero-sum game and discourages collaboration 

The legal system assumes that the best way to achieve "justice" is through a regulated 
conflict 

The notion of "conflict" is dramatically illustrated by this diagram of a typical 
courtroom. The government sits on one side, the accused on the other, and no one 
crosses that line. Everyone else, including the victim survivor, watches from place 
behind the primary parties. 



92 

Why is DIVO needed? 

Experience of the victim/victim survivor is often that of a secondary player. 
o As witness 
o Bit player on the sidelines 
o Offender has more rights than victim survivor 

Severity of punishment is a measure of the victim's worth-pain will pay the debt. 
At the positions level, options are generally limited to death, incarceration and 
restitution. 

Trauma exacerbated by the process-cj system is overwhelming, frustrating and 
depersonalizing ... and very slow from the victim's perspective. Research tells us 
now that the more contact a victim has with the system, the more negative the effect. 

-Prolonged and recurring processes delay 'recovery' 
(Next slide) 

The criminal justice system often re-traumatizes victims 

In what has become a rather well-known quote, Dr. Judith Hermann says, 
"If one set out intentionally to design a system for provoking symptoms of 
traumatic stress, it might look very much like a court of law." 

Purpose of DIVO 

DIVO offers victims the opportunity to reach a clearer realization of what matters, 
why those goals are important, and how those goals might be attained as part of, 
or in conjunction with, the criminal justice process. 
DIVO allows for reflection of interests and needs, not just positions. 

What does the defense offer through DIVO? 

A link to address needs throughout the legal process. 
Recognition of the potential of the ad versa rial process to further traumatize. 
The use of VOS to bridge the gap and discomfort that usually exists between victims 
and the defense team. 

These principles are self explanatory 

What does the defense offer through DIVO con't. 

Opportunity to interact with both prosecution & defense. 
Assistance in identifying needs that can be addressed by the defense. 
If appropriate. collaborative processes and outcomes that are mutually beneficial to 
all parties. 

These principles are self explanatory 
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Getting DIVO Started 

Judicial Funding 

Right to be treated with "dignity and respect" 
Most states have language to this effect either in statute, constitution or both. The 
implication is that g!! parties within the criminal justice system have this obligation 
and DIVO is a way to assist the defense in meeting this obligation. 
Tie it in to victim services that are mandated by law 
Every state has a "victim bill of rights" that mandate certain rights and services. 
DIVO can be tied into this legislated mandate for service provision. 
The state has an advocate, the defense should have aVOS 
The state's advocate seldom operates outside the state's agenda. It is appropriate 
for the defense to have an opportunity to explore with the victim survivor how it 
might assist in meeting needs. Further, the victim survivor does not "belong" to the 
state. 
Template funding motion is available 
Indicate how participants can obtain a copy of this motion . 
Hofstra article 
May want to attach this 2008 Hofstra Law Review article to the funding motion. 
Indicate how they can obtain a copy of the article. 

Judicial Funding 

It' s a minimal amount of money 
Especially in capital cases the amount of money necessary to fund DIVO is minimal 
compared to other expenses. Generally we suggest requesting funding for 20 hours 
and whatever travel is likely. Very rarely does it require more time than that and if 
the victim survivor isn't interested, the cost is very small. Generally we're talking 
$2,000- $3,000 at the most. 
(Do you have VOS who would do the work pro bono?) 
May be able to provide testimony if needed 
There are DIVO proponents who are willing to testify in front ofthe judge if more 
information is needed to secure funding. 
(If you know who in your area might be available, indicate that) 
Motions should not be filed ex parte 
It's important that DIVO be as collaborate and transparent as possible and filing 
the funding motion ex parte tends to support allegations of a more nefarious 
agenda . People tend to be more reactive when they are surprised and this helps 
avoid the surprise factor. 
Keeping the focus on victim needs makes it more difficult for the state to oppose 
It is difficult for the state to take a position that the victim survivor should be 
denied an avenue for getting their needs met. 
The state does not have access to the defense 
The prosecutor-based victim assistance coordinator cannot do this work, in part 
because they do not have access to the defense. 
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Pleas 

No expectation of a plea 
Again, the defense must enter into DIVO with no expectation of benefit for the 
client. The agenda is listening, learning and responding. It's done because it's the 
right thing to do. It's okay to hope something positive for the client occurs, but 
there can be no expectation of benefit. 
Recall the paradox: 

o The defense gains tangible benefits for the client only if the defense team 
works with integrity within the relationship it has with survivors, not if it 
seeks benefits for the clients from the survivors. 

o The defense has the best chance of gaining what it wants for its client by 
not seeking it. 

Victim Survivor Interests 

Some examples of victim survivor interests include: 
Information about the defendant 
Information about the crime 
How the victim I survivor family wishes to be acknowledged in court 
(Be prepared to give an example of each. The manual offers some examples if 
trainer does personal experiences.) 
Remember: there is a great deal of empowerment to be able to compel the defense 
to respond to a request. 

Victim Survivor Interests 

More examples of victim survivor interests include: 
Return of non-evidentiary property 
Questions about defense strategy 
Why the need for a trial in the event of a confession 
Elements of a plea 
(Be prepared to give an example of each. The manual offers some examples if 
trainer does not have personal experiences.) 

Personalize this to your area but considerations may include: 
o How it came to be used in the area 
o Where it is housed 
o Who runs it- their backgrounds and training 
o Buy-in from stakeholders 
o How VOS are recruited and trained 
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Selection 
o Care is given to insure a good "match" to victim survivors 
o Want to avoid as many unnecessary obstacles as possible 

Independent work 
o Emphasize necessity of independent work 

• it's the tool that allows for the creation of a relationship 
MOU 

o Codifies the agreement for both the defense and VOS 
o Can be modified for unique circumstances 

Collaboration 
o Contact with prosecutor-based advocate is made 

• Avoids reactivity 
• Victim survivor will likely contact their advocate 
• Advocate and VOS may be able to work together 
• Models a less adversarial process DIVO seeks to create 

o Alerting prosecutor is encouraged 
o Not filing ex parte aids in this 

Mento ring 
0 vas will be mentored (by whom?) 

• Provides support, clarity, advice and resources 

When the Victim Survivor Declines Services 

No means no 
The victim survivor is in control of the process including declining services. No 
other contact is made if services are not desired. 
Success is in the ask 
This is the only aspect of the criminal justice process where the victim survivor has 
control. Their wishes may be taken into consideration by the state but the state 
has the final say in all matters. 
Offer is unrestricted 
Victim survivor needs change over time and they may change their mind at some 
point in the future. DIVO and the VOS is available at any point and written 
communication indicates that. 



Frequently asked questions - DIVO 

Is DIVO an anti-death penalty initiative? 
o No, although it's most commonly used in capital cases as that's where 

funding is most likely to be approved 
o Recognize that in death penalty cases if there' s any movement, it's going 

to be, by definition, away from the death penalty - but that doesn't make 
it an anti-death penalty initiative 

o DIVO should be used regardless of the victim survivor' s position on the 
death penalty 

o DIVO' s function is to get the victim survivors' needs met 
Why can't a member of the defense team be used instead? 

o The defense team member's priority of defending the client would make 
confidentiality and victim focus impossible 

When does DIVO happen? 
DIVO can be used generally at any point in the process although if very early on 
(especially in homicide cases) victim survivors may be unable to reflect on needs 
and if right at the end, viewed as a last minute defense tactic 
Can the VOS testify? 

o No, part of the agreement entering into DIVO is that the VOS will not 
testify nor can records be subpoenaed 

How do I hire aVOS? 
o Discuss local practices 

15 min- Closing Remarks 
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CODE __________________________________ __ 

Last letter of your first name; Day of your birth (01-3); First letter of birth city 

Research helps to improve future trainings. We would appreciate your completing a pre 
and post survey. Be sure you fill out the CODE above. 

Defense-Initiated Victim Outreach-Defense Pre 

Instructions: Please provide a response for each item that follows on the front and back of 
these pages. Thank you for your participation. 
1. Your Gender: @ 0 2. Your Age: _______________ _ 

3. Your Ethnic Background: 
0 . Black or African American 
0. Asian 

0 White 0 American Indian or Alaska Native 
0 Hispanic or Latino 0 Native Hawaiian or Other Pacific Islander 

4. After reading the following options, please indicate your primary occupational affiliation. 

0 a. Defense Attorney 
0 b. Prosecutor 
0 c. Judge 
0 d. Victim Assistance Provider 

e. Victim Outreach Specialist 
0 f. Clergy 
0 g. Other.e.g. mitigation specialist, investigator (specify) ______________ _ 

I. ORate the degree of your familiarity with the DIVO process. 
little Some Much 

Requirements for engaging a Victim Outreach Specialist (VOS). 0 0 0 0 0 
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Role of the Victim Outreach Specialist (VOS). 

Preparation of motion for funding for Victim Outreach Specialist (VOS). 

Information sharing by the defense with the Victim Outreach Specialist (VOS). 

Information sharing by Victim Outreach Specialist (VOS) with the defense. 

Letter writing to victim-survivor from the defense. 

II. Rate your knowledge about DIVO. 

Extent of your overall knowledge about DIVO. 

Main source of knowledge: 
0 Website 
0 Colleague 

0 Literature 
0 Seminar/training/workshop 
0 Law school course 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

Little Some Much 

0 0 0 0 0 

0 Handled DIVO case(s) OOther (specify) ______________ _ 

Ill. Rate your familiarity with the with the victim-survivor's experience. 
Little Some Much 

Death notification. 0 0 0 0 0 

Changes in the assumptive base. 0 0 0 0 0 

Relationship with coroner's office, police & detectives. 0 0 0 0 0 

Relationship with the defense. 0 0 0 0 0 

Relationships with family & friends. 0 0 0 0 0 

Common emotions. 0 0 0 0 0 

Experiences with mental health professionals/ support groups/clergy. 0 0 0 0 0 

IV. Defense Section 
Agree Disagree 
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My job does not include concern about the victim-survivor except as a 5 4 3 2 1 NA 
fact witness. 
I need to protect myself from a victim-survivor who is in deep pain and 5 4 3 2 1 NA 
hostile. 
If I attempt to meet the needs of the victim-survivor, it will interfere with 5 4 3 2 1 NA 
the necessary advocacy for my client. 

If I attempt to meet the needs of the victim-survivor, my actions will be 5 4 3 2 1 NA 
perceived as manipulative. 

In representing my client, I have no obligation to reduce the tension in 5 4 3 2 1 NA 
the courtroom. 
DIVO offers an opportunity to advance the anti-death penalty agenda. 5 4 3 2 1 NA 

Be sure you fill out the CODE on page 1 
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CODE ________________________________ ___ 

Last letter of your first name; Day of your birth (01-3); First letter of birth city 

Defense-Initiated Victim Outreach-Defense Post 

Instructions: Please provide a response for each item that follows on the front and back of 
these pages. Thank you for your participation. Be sure to fill out the CODE above. 

I. Rate the degree of your familiarity with the DIVO process. 

Requirements for engaging a Victim Outreach Specialist (VOS). 

Role of the Victim Outreach Specialist (VOS). 

Preparation of motion for funding for Victim Outreach Specialist (VOS). 

Information sharing by the defense with the Victim Outreach Specialist (VOS). 

Information sharing by Victim Outreach Specialist (VOS) with the defense. 

Letter writing to victim-survivor from the defense. 

II. Rate your knowledge about DIVO. 

Extent of your overall knowledge about DIVO. 

Ill. Rate your familiarity with the with the victim-survivor's experience. 

Death notification. 

Changes in the assumptive base. 

Relationship with coroner's office, police and detectives. 

Relationship with the defense. 

Relationships with family & friends. 

Common emotions. 

Experiences with mental health professionals/ support groups/clergy. 
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Little Some Much 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

Little Some Much 

0 0 0 0 0 

Little Some Much 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 



IV. Defense Section 
Agree Disagree 
My job does not include concern about the victim-survivor except as a 5 4 3 
fact witness. 

I need to protect myself from a victim-survivor who is in deep pain and 5 4 3 
hostile. 

If I attempt to meet the needs of the victim-survivor, it will interfere with 5 4 3 
the necessary advocacy for my client. 

If I attempt to meet the needs of the victim-survivor, my actions will be 5 4 3 
perceived as manipulative. 

In representing my client, I have no obligation to reduce the tension in 5 4 3 
the courtroom. 

DIVO offers an opportunity to advance the anti-death penalty agenda 5 4 3 

V. Future Training & Information Needs 

(Consider how you would like to be trained. Then check all that apply) 

0 Case examples where DIVO was used. 

0 Literature/films on restorative justice. 

0 Information about DIVO in other states. 

0 Training in Victim Offender Mediation. 

0 Literature/films on victim-survivors and trauma. 

0 First-hand accounts of victim-survivor experiences in the criminal justice system. 

0Biogs/discussion with attorneys about DIVO. 

0Biogs/discussion with victim advocates/VOS about DIVO. 

0 Other (specify) ______________ _ 

Be sure you entered a CODE on page 1 
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2 1 NA 

2 1 NA 

2 1 NA 

2 1 NA 

2 1 NA 

2 1 NA 
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Resolution 

On the 22nd day of July, 2009, the Board of Directors 
for the National Association of Prosecutor Coordinators 
(NAPC) considered the need for a resolution regarding a 
program entitled Defense Initiated Victim Outreach, and by 
a recorded vote the following resolution was adopted: 

WHEREAS in the wake of the Oklahoma city bombing by Timothy 
McVeigh in 1988 the criminal defense bar began to develop a 
program entitled DEFENSE INITIATED VICTIM OUTREACH (DIVO) 
with the advertised purpose of addressing the judicial 
needs of victim survivors throughout the justice process by 
providing a link between the survivors and the defense, 
especially in capital cases; 

WHEREAS as part of the Capital Case Litigation Initiative 
in 2008, the Federal Bureau of Justice Assistance funded an 
experimental DIVO program through the Georgia State 
University which is now in the process of establishing 
pilot programs in Georgia, Louisiana and Texas with the 
statement that "DIVO creates the infrastructure within the 
criminal justice system to sustain the pretrial negotiation 
process that involves the defense, judiciary, and 
prosecution to ensure more reliable jury verdicts and 
sentences"; 

WHEREAS it is the primary duty of the criminal defense 
attorney to vigorously defend his or her client to obtain 
the best result, whether or not such a result is just in 
the eyes of the victims and the community at large; 

WHEREAS it is the proper role of the criminal defense 
attorney by all legal and ethical means to prohibit the 
state from obtaining a verdict of guilty and a just 
punishment, which by necessity requires a zealous criminal 
defense attorney to engage tactics and strategies that are 
not in the best interest of the victims of crime; 

WHEREAS for the last thirty years all jurisdictions in the 
country have developed victim services organizations, and 
have adopted as their mission the creation of victim 
services divisions and personnel to help victims of violent 
crime understand the criminal justice system, have a voice 
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in the criminal justice system, and begin to restore their 
lives; 

WHEREAS many jurisdictions have passed legislation and 
developed programs related to restorative justice, which is 
a movement which seeks to view crime as a fundamental 
disruption of individual and community relationships that 
is best addressed by focusing on the needs of the victim 
and by probing the moral, social, economic and political 
aspects of the offense; 

WHEREAS restorative justice concepts and practices have 
been implemented in post-conviction settings in the form of 
victim-offender mediation and other restitution programs, 
and in many jurisdictions is highly-developed; 

WHEREAS the victim and survivors of an offense do not 
choose to have a DIVO, but a DIVO is hired as part of the 
criminal defense team as a tactical and strategic matter, 
and the DIVO makes it his duty to impose himself on the 
victim; 

WHEREAS the true purpose of the DIVO program as stated in a 
seminal law review article, UNDERSTANDING DEFENSE-INITIATED 
VICTIM OUTREACH AND WHY IT IS ESSENTIAL IN DEFENDING A 
CAPITAL CLIENT, is as an expert on the defense team to 
achieve the best possible outcome for the client, and NOT 
the best interest and outcome for the victim: "The defense 
retains many experts who are not members of the defense 
team. All experts perform a discrete and limited function 
to assist the defense in gaining the best outcome for the 
defendant. The victim liaison is no different in this 
respect"; 

WHEREAS even the people responsible for developing and 
spreading the DIVO concept acknowledge that the true 
benefit for the defense is the prospect of a lesser 
sentence for their client, because "a defense attorney who 
compassionately acknowledges the terrible loss victims have 
suffered, and stand with them in their quest for 
restoration and restitution, has far greater credibility 
when asking for the life of his client to be spared"; 

WHEREAS manuals for the development of DIVO programs betray 
the purpose of the criminal defense attorney, especially in 
a capital case in which the attorney is seeking to avoid 
the death penalty for his or her client, in engaging a 
DIVO expert as: "a channel for defense attorney to have 
contact with victims, a continuum of possible interventions 
depending on the victims' interests, sometimes a way to 
provide for collaborative outcomes that benefit all 
parties, a possible avenue for victims to help fashion a 
plea agreement, a way to reduce the trauma of death penalty 
cases for victims, designed to reduce the adversarial 
nature of death penalty processes, a part of effective 
representation of defense clients"; 



WHEREAS victim service coordinators and district attorneys 
are receiving multiple complaints from victims who are 
further traumatized to receive communications from a person 
identifying themselves as a DIVO working on behalf of the 
defendant; 

WHEREAS the victims of crime, already often in extremes as 
a result of the crimes committed against their loved ones 
and themselves, are in a very vulnerable position when 
confronted by a person identifying himself or herself as an 
"victims outreach specialistu and promising special access 
to the person who has often committed as horrendous crime; 

WHEREAS any expansion of this DIVO experiment from capital 
murder cases to cases involving domestic violence, sexual 
assault or child abuse would quickly unmask the tremendous 
potential for abuse and manipulation by any criminal 
defense attorney, who as a proper matter of trial tactics, 
would employ a DIVO defense expert in an attempt to 
realign the victims with the defense team; 

NOW, THEREFORE, IT IS RESOLVED by the Board as follows: 

The Board of Directors for the NAPC recognizes the needs of 
victims for assistance, information, empathy in the 
judicial process; 

The Board of directors for the NAPC continues to support 
restorative justice principal and programs, as initiated by 
the victims of crime, as part of the post-trial process; 

It is the duty and responsibility of the people, through 
their state and local governments and their prosecuting 
attorneys to continue to strive to provide victims of crime 
with the array of services that they need to begin to heal 
from the wounds of crime; 

It is expressly NOT the duty of the criminal defense 
attorney to attempt to meet the needs of the victims of his 
or her client; 

It is expressly the duty of the criminal defense attorney 
to use every legal and ethical means available to achieve 
the best possible outcome for his or her client, and the 
best interest of the victims in this regard is irrelevant 
to that attorney's sworn duty; 

Because a DIVO is specifically hired as a defense expert 
only when as a tactical matter it may benefit the 
defendant, by definition the DIVO program is not a program 
that has at its heart the best interest of the victims of 
crime; 

The DIVO program, as defined by the applicants in the 
instituting grant by the Bureau of Justice Assistance, has 
nothing to do with the best interests of the victims of 



crime but with the "pretrial negotiation process to ensure 
more reliable jury verdicts and sentences"; 

The DIVO program at its best offers the defense team a 
legitimized, yet uncontrolled, opportunity to develop a 
relationship with victims not for the victims' benefit, but 
solely for the benefit of the criminal defendant; 

The DIVO program most often will offer an aggressive 
criminal defense team the ability to seriously undermine 
the prosecution of a violent crime with promises to the 
victims of all of the salutary benefits of a "restorative 
justice" approach whereby, all in the interest of reducing 
and minimizing the sentence of the defendant while ignoring 
justice; 

The federal government should immediately cease funding 
this experimental program which promises to further harm 
and traumatize the victims of crime; 

The DIVO experiment needs to be recognized as a defense 
tool with which to gain tactical advantage in a serious 
criminal case, and should end. 

RESOLVED THIS 22 DAY OF July, 2009 



Lisa Teesch-Maguire 

From: -Sent: Tuesday, May 06, 2014 3:18PM 
Subject: People Pane Pictures in Outlook 

Good afternoon all, many of us get the opportunity to work face to face with our colleagues in all locations and it is a 
positive experience for everyone. In the same spirit. think of the following feature as another way to get to know all the 
great people in the 18th Judicial District. With that said, time to put some names to faces, in this case, emails to 
faces! We will be extending the functionality of our email system tonight and adding current DA Badge pictures to the 
People Pane component of email, this is only visible and used internally to our OA18 office. For now, the only difference 
you will notice is that pictures will show up in your contacts and emails you get from inside our organization. This is a 
step we are taking to enable more intemal tools and components of Sharepoint, like an automatically updated 
organizational directory, my sites and many more features. 

If you want to know more about what the people pane is in Outlook, click the following link for a 4 minute intro video: 
http:[fwww.youtube.com/watch ?v=I9HUOYMVZss 

Thanks, 

1 
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